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Tom tat

Hgi dong Lién minh Chdu Au dd ban hanh hudng ddn sdp nhdp chiéu ngang nam 2004.

Theo do, cdc tiéu chi va khung danh gida dugc xdc dinh ro, bao gom hudng ddn va vu viéc thuc

té thuc hién viéc ddanh gid nhu hudng ddn. Cdch tiép can ciia Lién minh chdu Au tiém cdn véi

cdch tiép cdgn chung ciia thé gidi, vi vdy co thé tré thanh mé hinh mdu dé Viét Nam tiép nhdn.
Tu khoa: sap nhdp, tdp trung kinh té, tac déng thi truong, chdu Au, Viét Nam
Abstract
Europe issued horizontal merger guidelines in 2004. Accordingly, the criteria and evaluation
framework are clearly defined, including instructions and practical application in relevant actual
cases. Europe’s perspective on closing to the common standards can become a model to be
adopted in Vietnam.
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dnh gid tic dong thi truong cua tip trung kinh t€ 1a moét trong
nhting khau quan trong cia qud trinh ra sodt tap trung kinh t&.
bitu nay xudt phdt tit hai nguyén do chinh. Thit nhdt, vé mit thu tuc, véi yéu
cau cdc bén phii thong bio trude vu viéc khi xudt hién nhung diéu kién budc
phai thong bdo, co quan canh tranh can phai ti€n hanh thim dinh dé€ c6 thé
dua ra quyét dinh cho phép hay ngan cdm cdc bén tién hanh vu viéc. Thit hai,
do viéc dinh gid cic tic dong cd thé xdy ra 6 thoi diém vu viéc chua duge
thuc hién trén thuc t€ nén qud trinh ddnh gid can phii ddm bao tinh chinh
xdc, chic chin va han ché t6i da cdc sai s6t co thé xdy ra. Chinh vi vay, viéc
ddnh gid can phai dugce tién hanh trén mot khung dinh gid ro rang véi nhting
tiéu chi dinh gid dugce xdc dinh ky luong va phu hop.

Phdp luat cdc nudc, trong d6 ¢6 cdc nude Lién minh chau Au (European
Union, EU), da ban hanh nhting quy dinh va huéng dan rit chi tiét vé cich
thuic va phuong thic ddnh gid tdc dong thi trudng cua viéc sdp nhap.' Trong
khi d6, phdp luat canh tranh Viét Nam khd o1 rac va thi€u nhiéu quy dinh chi
tiét. Do tinh phd bién va xu hudng tic dong rod nét cua sip nhap chiéu ngang,
bai viét tap trung phan tich kinh nghiém ctia EU d6i véi loai sdp nhap nay va
tlt d6 lién h¢ véi nhting han ché trong quy dinh ¢6 lién quan cta Viét Nam
dé dé xuit mot vai kién nghi buéc dau.

1 Trong bai viét bai, thuat ngu “tip trung kinh t&” trong phdp luit canh tranh Viét Nam va
thuat ngt “sip nhap” trong phdp luat chau Au cé nghia nhu nhau va dugc st dung thay thé
cho nhau.
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1. Giodi thiéu khung danh gia tac dong sap nhap cua Lién minh
chau Au

Vd1 muyc tiéu chinh la xdc dinh “tic dong phan canh tranh tiém ning” va
mdi lién hé gitia tic dong d6 véi sdp nhap,” Hoi dong EU da xay dung hudng
dan chi tiét vé ddnh gid sdp nhap, bao gobm dinh gid sip nhap chiéu ngang va
ddnh gid sip nhap khong theo chiéu ngang. Ngoai vi¢c xdc dinh khung dinh gid
gom c6 ddnh gid tic dong don phuong va phéi hgp, Hudng dan con dua ra cic
tiéu chi quan trong dugc st dung d€ phan tich theo hudng “tiép can hi¢u qua.”

Cu thé, trong cich tiép can cta EU, thi trudng canh tranh hiéu qua sé
tao ra stic ép canh tranh lén cdc chu thé tham gia thi trudng. Piéu nay cing
dong nghia véi viée sdp nhap sé “gia ting stic manh thi truong” d6i véi doanh
nghiép sdp nhap va vi thé€ ¢6 tic dong han ch€ canh tranh ngay ca khi khong
c6 cdc hanh vi phéi hgp. EU xdc dinh d6 Ia tic dong don phuong cta sip
nhap.* Ngoai ra, sdp nhap chiéu ngang c6 thé giy tic dong phan canh tranh
theo nhting cdch thiic khdc. Cu thé, né c¢6 thé lam thay déi tinh chit canh
tranh ctia thi trudng khi ma doanh nghi¢p tham gia thi truong “hién cé nhiéu
kha nang phdi hgp va ting gid hon hodc gy tén hai dén canh tranh hiéu qua”
ngay ca khi trudc day ho khong 6 sy phéi hop. EU goi loai tic dong nay cta
sdp nhap Ia tic dong phai hop.”

Nhu vay, EU cang tiép can khung dinh gid chung trong thim dinh sdp
nhap, gobm cé dinh gid tic dong don phuong va tic dong phéi hgp. Puong
nhién, cdc tic dong nay c¢6 thé ¢6 hoic khong xuit hién cung lic trong moét
vu sdp nhap cu thé. Vi viy, co quan ra sodt sé phii dinh gid va xem xét bién
chuyén cua thi trudng giy ra béi vu sip nhap theo nhiing chiéu hudng tic
dong néi trén.® Thoat nhin, biéu hién gin lién véi ting moé thic tic dong
dugc mo ta nhu trong bang.

Bdng 1. Hai phuong thiic tdc déng cia sap nhdp

Phuong thic tac dong Tac dong He¢ qua

Tdc dong khong phéi hop | Loai bé stic ép canh

(tdc dong don phuong) tranh quan trong Gia ting sitc manh thi trudng

Thay d6i dic tinh | Thuc hién hanh vi phéi hop hoic

Tdc dgng phoi hop canh tranh tang cudng su phoi hop dang ¢d

Noudn: Hudng ddn sap nhdp cia Hoi dong Lién minh chdu Au 2004, dogn 22.

2 Wei Wang and Matti Rudanko, “EU Merger Remedies and Competition Concerns: An
Empirical Assessment,” European Law Journal, Vol. 18(4), 2012, tr. 557.

3 Philip Lowe, “The Design of Competition Policy Institutions for the 21st Century: The Experience of’
the European Commission and DG Competition”, Competition Policy Newsletter, Vol. 3, 2008, tr. 6.

4 EU Council, “Guidelines on the assessment of horizontal mergers under the Council Reg-
ulation on the control of concentrations between undertakings”, Pub. L. No. O] C 31/5,
2004/C 31/03, 2004, doan 22(a), https://eur-lex.ecuropa.cu/LexUriServ/LexUriServ.
do?uri=0J:C:2004:031:0005:0018:en:PDF, truy cap ngay 15/1/2024.

5 EU Council, tldd, doan 22(b).

6 EU Council, tldd, doan 23.
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2. No6i dung danh gia tac dong sap nhap ctia Lién minh chau Au
2.1. Ddnbh gid tdc dong don phuong

Theo cich tiép can cua EU, miu chét trong tic dong don phuong cta
viéc sdp nhap la dp luc canh tranh trén thi trudng ¢ thé bi giam hoic loai
bé do stic manh thi trudng cta mot hojc nhiéu chua thé ting lén, bao gom
ca doanh nghiép thuc hién sdp nhap hoic cdc doanh nghiép khdc. Diu hi¢u
ro rang nhit cua viéc nay la sy canh tranh gitia hai doanh nghi¢p sdp nhap
theo chi¢u ngang sé bi loai bd.” Pdng luu y, do ¢d sy ting gid cua cic cong
ty tham gia sip nhap, giao dich sip nhap c6 thé anh huéng dén cic cong ty
khong tham gia sip nhap vi ¢6 thé ho duge hudng l¢i ti viéc ting doanh s6
bidn hang cho khich hang mdi chuyén qua.® Vé phia minh, cong ty sip nhap
¢6 thé bu dip loi nhuan gitia khoan thu do ting gid véi viéc giam doanh s
trong nhung trudng hgp nhu vay. Nhin chung, dp luc canh tranh gidam do
sdp nhap vin la nguyén nhan ting gid trén thi trudng lién quan.’

Thong thudng, tic dong don phuong cd thé ndy sinh trong nhiing tinh
huéng xuit hién stic manh thij truong. Theo cdch ti€p can truyén théng cua
EU, stic manh thij truong dugc phan dnh khi vi trf théng linh cua mét cong
ty dugce cung c6 hoic ting cusng. Pic biét, tic dong don phuong cd thé
dé dang giy ra “tré ngai ding ké cho canh tranh” trén thi trusng doc quyén
nhém, ngay ca khi kha ning phéi hgp gita cic doanh nghiép doc quyeén
nhém la thip. Diéu nay xdy ra do canh tranh gitia cdc doanh nghi¢p, bao
gom ca doanh nghiép sdp nhap, da bi giam st hoic loai bo."!

Tu d6, Hudng dan vé Sdp nhap cua EU nam 2004 dua ra danh sich
cdc yéu t6 quyét dinh dén hé qua tic dong 6 muic d¢ “ding ké” caa viéc sdp
nhap, bao gdm: cdc chi s6 vé thi phan I6n cia cdc cong ty sdp nhip; mdéi quan
h¢ canh tranh trudc day gita cic doanh nghiép sip nhap; kha nang han ché
chuyén d6i nha cung cidp cta khdch hang; kha ning ting nguon cung cua
déi thu canh tranh; sy han ché ctia bén sip nhap déi véi viéc mé rong cua
déi thua canh tranh; va kha ning loai b canh tranh ding ké. Bay Ia mét danh
sich mé va qud trinh ddnh gid khong cin xem xét tit ca cdc yéu t6, tham chi
c6 quan ddnh gid c¢6 thé bé sung cic yéu t6 xdc dinh duge cho Ia can thiét
va phut hgp khde."

Dic biét, d6i vdi stic ép tit phia cau, Uy ban cting quan tam dén viéc
nguoi tieu dung gip kho khin khi chuyén tii sain phim cua cdc bén sdp nhap

EU Council, fldd, tai doan 24; Wei Wang and Matti Rudanko, tldd, tr. 558.

Cargill/ADM Chocolate Business, No. Case M.7408, EU Commission, 2015, tai doan 88.
EU Council, tldd, tai doan 24.

EU Council, fldd, tai doan 25; Cargill/ADM Chocolate Business, tldd, doan 87-88, tr. 120.
EU Council, tldd, tai doan 25; Cargill/ADM Chocolate Business, tldd, doan 88; Michael G.
Egge, Matteo F. Bay, and Javier Ruiz Calzado, “The New EC Merger Regulation: A Move
to Convergence”, Antitrust Fall, 2004, tr. 39.

12 EU Counclil, tldd, tai doan 26.
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sang san phim cta doanh nghi¢p khdc. Diéu nay tuy thudc vao viée ton tai
cdc nha cung cip thay thé khdc, chi phi chuyén déi cting nhu muc do nhay
cam cua cau khi gid ca thay d6i.” Dic biét, cdc nguon cung thay thé sé bi anh
hudng vi ¢6 kha niang cdc d6i thu cta cong ty sip nhap tham gia thi truong
do gid ca hang héa ting sau khi sdp nhap. Ngugc lai, cic bén sdp nhap sé cé
xu hudng ting gid hoic giam san lugng hay viia ting gid viia giam san lugng
néu kha ning thay thé¢ ngudn cung tiém ning khong Ién. Vi thé, dinh gid
yéu t6 gia nhap thi trudng rit cé y nghia trong nhiing truong hgp nhu vay.
Mot [an nuia, ty suit 161 nhuan cao hon do gid ting cung dong vai tro then
chét trong danh gid vé viec sdp nhap,'* ching han nhu trong trusng hop cta
Cargill/ADM Chocolate Business vao nim 2015." Xu hudng tdc dong nay c6
thé xdy ra trén thi trudng cdc san pham dong nhit hoic khic biét.'

Khi ddnh gid, khong thé bo qua ning luc cua cong ty sip nhap, dic bi¢t
Ia ki€m tra xem nd c¢6 kha ning va dong co dé€ han ché€ su 16n manh cua
déi tha canh tranh hay khong."” Hon ntia, EU cung chd y dén nhung linh
vic ma “stic canh tranh ding ké€” ¢6 thé bi loai bé khi hoan tit giao dich
sip nhap. Trén thuc t& mot s6 cong ty ¢ thé tic dong nhitu dén qud trinh
canh tranh bing nhiéu cich khdc nhau chi khong chi tip trung canh tranh
thi phan. Viéc sdp nhip véi mot cong ty nhu vay cd thé lam thay déi ding
ké “dong luc canh tranh” va din dén tinh trang phan canh tranh. Su thay dé6i
nay xuat hién ro rét trong cdc thi trudng da cé muc do tap trung cao.'
2.2. Ddnh gid tdc dong phoi hop

Trong cich ti€p can cia EU, tic dong phoi hop trong sip nhap chiéu
ngang xay ra khi 6 mét s thi trudng, co ciu thi trudng cé thé giip cdc cong
ty ¢ nhiéu diéu ki¢n thuan lgi dé thuc hién mét chudi hanh dong trén thi
trudng nham hudng dén viéc ting gid bin. EU cho ring sip nhap theo chiéu
ngang 6 cdc thi trudng tap trung cd thé tao ra hiéu ing manh gitia cic bén
tham gia thi trudng bing cdch tao ra hoiac cing ¢6 “vi trf théng tri tap thé”
Ia tien dé quan trong hinh thanh nén hanh dong phéi hgp nhim ting gid ma
khong can dén mét thoa thuan nao.” P Ia quan diém truyén théng dudi su
kiém sodt cua EU tii Quy dinh sdp nhap EU nam 1989 va cdc cuéc thio luan
mang tinh hoc thuat vé “su thong dong ngdm” bén canh “sy thong dong ro
rang” .’ Vu viéc cia Areva/Urenco/ETC JV nim 2004 ¢6 thé minh hoa cho
13 EU Counclil, tldd, doan 31.
14  EU Council, tldd, doan 32, 34.
15 Cargill/ADM Chocolate Business, tldd, doan 92, 127 - 195.
16  EU Counclil, tldd, doan 33, 35.
17  EU Council, tldd, doan 36.
18  EU Council, tldd, doan 37-38.
19  EU Counclil, tldd, doan 39.
20 Giorgio Monti, EC Competition Law, Law in Context, Cambridge: Cambridge University

Press, 2007, tr. 334; Mats A. Bergman et al., “Does Merger Policy Converge after the 2004

European Union Reforms”, Journal of Competition Law & Economics, Vol. 01(15), 2018, tr. 2,
https://doi.org/10.1093/joclec/nhz007; Wei Wang and Matti Rudanko, fldd, tr. 559.
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cdch tiép can nay, trong dé hau hét moi khia canh cua sy thong dong ngam

déu dugc dinh gid va thé hién.* Can luu y ring, ngoai viéc tao ra vi thé théng

tri tap thé, tic dong phdi hgp dé dang xay ra hon khi sip nhap giip cung c6
va lam cho su phéi hgp da ¢6 trude d6 trd nén “6n dinh va hi¢u qua hon.”

Theo Hudng dan sdp nhip cia EU nam 2004, nhting hanh vi phéi hgp
sau sdp nhap cd thé xudt hién dudi nhiéu hinh thiic khdc nhau. Tuong tu véi
mot s& hinh thiic thoa thuan han ché canh tranh phé bién dugc coi Ia vi pham
phdp luat canh tranh, nhtng hanh vi nay c¢6 thé din dén viéc phoi hop dé
nang gid “trén muc canh tranh,” gidm san lugng, hoic phan chia thi truong,
ching han nhu phan bé hgp dong trong cdc cuoce dau thau.® Hanh vi phéi
hop sé dé dang xuit hién 6 nhiing noi ma cdc tic nhan thi trudong “tucng déi
dé dang dat dugc su hiéu biét chung”,* chang han nhu doc quyén nhém.”

Thong thudng, cd hai van dé cin dugce chu y dé xem xét cdc tic dong
phdi hgp theo chiéu ngang, bao gom viéc xdc dinh kha ning thong dong
va cdc dieu kién cho su phéi hgp nay. Hudng dan sdp nhap cua EU nam
2004 cung néu 1o ba diéu ki¢n chinh anh huéng dén kha nang xuit hién
cdc hanh vi ph6i hgp sau sdp nhap. Thu nhit, doanh nghiép phai xdc dinh
dugc hoat dong phdi hop. Thi hai, ho can ¢6 cdc co ché hiéu qua dé ngan
chin chinh xdc nhung sai léch duge phdt hién. Thu ba, cic bén bén ngoai
st phoi hgp khong duge ¢6 kha ning “giy nguy hiém cho két qua mong
doi ti sy phéi hop.”*

Nhu da de cap, vé mat logic, cdc dieu kién thuan 1gi cho su phéi hgp
thuong xudt hién trén thi truong khi s¢ lugng doanh nghi¢p giam. Tuy
nhién, tic dong phdi hop cung ¢ thé xuit hién theo nhiéu cich khdc nhau.
Vi dy, ditu nay c6 thé xdy ra trong cic sdp nhap lién quan dén “doanh
nghiép doc lap” (maverick), tic la nhtng doanh nghi¢p trudc dé khong tuan
theo muic gid ting cua cdc d6i tha hoic ¢é xu hudng ang ho cdc chién luge
khdc nhau thay vi ph6i hgp.” Tuy nhién, néu doanh nghiép sdp nhap thuc
21 Areva/Urenco/ETC JV, No. (Case No COMP/M.3099, EU Commission 2004, tai doan

192-219.

22 EU Counclil, tldd, doan 39.

23 EU Council, tldd, doan 40; Etsuko Kameoka, Competition Law and Policy in Japan and the EU,
Edward Elgar Publishing, 2014, tr. 100.

24 EU Counclil, tldd, doan 41, 44.

25  Lars-Hendrik Réller and Miguel De La Mano, “The Impact of the New Substantive Test in
European Merger Control”, European Competition Journal, Vol. 1(2), 2006, tr. 18, https://doi.
org/10.5235/ecj.v2n1.9.

26  EU Council, tldd, doan 41.

27  EU Council, tldd, tai doan 42; David T. Scheffman and Mary Coleman, “Quantitative Anal-
yses of Potential Competitive Effects from A Merger”, June 9, 2003, tr. 6, 7; William J. Ko-
lasky, “Coordinated Eftects in Merger Review: From Dead Frenchmen to Beautiful Minds
and Mavericks”, The ABA Section of Antitrust Law Spring Meeting, Washington, DC, April
24, 2002, tr. 12; Jonathan B. Baker, “Market Concentration in the Antitrust Analysis of Hor-

izontal Mergers”, in Antitrust Law and Economics, Keith N. Hylton Editor, 1st ed., Edward Elgar
Publishing, 2010, tr. 242, 243.
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hi¢n chién luge tuong tu chién luge kinh doanh cia doanh nghié¢p déi tha,
cdc doanh nghiép con lai cang dé dang phéi hgp va cang sé theo dudi chién
lugce d6. EU cho rang, trong tinh hudng dé, sdp nhap sé lam ting kha ning,
su 6n dinh, hoic hi¢u qua cua tic dong phéi hop. Do d6, sdp nhap tré nén
cang nguy hai hon.*

Vi viy, can phéi ¢ nhiéu thong tin va bang ching dé dy dodn chinh
xdc nhiing tic dong phoi hop. Hudng dan sdp nhap cua EU nim 2004 cho
thdy EU xem xét ca hai mit: dic diém thi trudng va hanh vi cua cdc cong
ty.?? Khi xdc dinh nhting sai léch ctia cdc cong ty phéi hgp, Uy ban phéi xem
xét li¢u thi trudng c6 minh bach hay khong va liéu ¢6 “méi de doa thyc su
veé viéc phan ung kip thoi va day du” ¢6 thé ngin can cdc cong ty dieu chinh
theo hudng phéi hop hay khong.™ Do d6, co ché ngin chin, phong nglia
déng vai tro thiét yéu. D61 véi nhiing muc tiéu nhu vay, trong qud trinh ra
sodt sdp nhap 6 thé xdc dinh cdc mai de doa vé “sy tra dua” trong tuong lai
déi véi cdc cong ty dang lam gidn doan hanh dong phéi hgp. Cdc phuong
phdp va hinh thic trd doa, caing nhu viéc “cdc cong ty phdi hop khdc cé
dong co tra dua hay khong”, la nhting yéu t6 ma EU dic bi¢t chu trong va
ddnh gid ky luong.”

Nhu da dé cap, trong vu viéc ctia Areva/Urenco/ETC JV nam 2004, Uy
ban da xem xét kha ning cdc bén sip nhap va cic bén tham gia thi trudng
khdc dat duge sy hiéu biét chung. Piéu nay phu thu¢c vao tinh minh bach
cua thi trudng, mot yéu t6 c6 thé lam ting su lién két gitia cdu tric thi
truong, co ché ky luat cua su thong dong, cting nhu phan vng cua déi thu
va khdch hang.*? Trong vu viéc ctia Nestlé/Perrier nam 1992, Uy ban cting da
phan tich stic mua cta cdc nha bdn 1¢é va bdn buén, va cudi cing nhan thiy sé
stc €p tu phia cau khong du d€ loai trii cdc tic dong han ch€ canh tranh giy
ra ti stic manh thi trudng cda cdc bén sau sdp nhap.”

3. Lién heé véi Viéet Nam
Ché dinh kiém sodt tip trung kinh t€ trong phdp luat canh tranh Viét
Nam ¢6 quy dinh vé vin dé sdp nhap theo chit¢u ngang. Khdc vdi Luat Canh
tranh nim 2004, Luat Canh tranh nim 2018 da b6 sung rit nhiéu quy dinh
mdi va ting budc hoan thién ché dinh nay. Nhiéu diém sta déi rit ding chu y:
Thit nhdt, Dieu 30 cia Luat canh tranh 2018 kiém sodt ca tap trung kinh
t€ ¢6 kha ning gy tic dong han ché€ canh tranh. Hay ndi cdch khdc, phdp

28  EU Council, tldd, doan 43.

29  EU Counclil, tldd, doan 43.

30  EU Council, doan 49-51; Walter Frenz, Handbook of EU Competition Law, Springer, 2016, tr.
1238; Giorgio Monti, tldd, tr. 314, 315.

31 EU Council, tldd, doan 52-55.

32 Areva/Urenco/ETC JV doan 192-219.

33 Nestlé/Perrier, No. Case IV/M.190, EU Commission 1992, doan 89.
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luat hién hanh cdm ci cdc vu tip trung kinh t&€ giy tic dong va ¢ kha ning
gay tic dong han ché€ canh tranh mot cich ding ké trén thi truong.

Thii hai, ngoai tiéu chi thi phan va thi phan két hgp, Piéu 31 cia Luat
canh tranh nim 2018 quy dinh danh sich cdc tiéu chi ¢6 thé dugce st dung
dé dinh gid tic dong thi trudng cua tap trung kinh t€. Theo quy dinh, tuy
tling vy viéc ma co quan ra sodt ¢ thé st dung mot, mot vai hay tit ca cdc
yéu td da dugce liét ké. Piéu quan trong la, ngoai cdc yéu t6 thuong thiy,
Luit cho phép co quan ra sodt linh dong su dung cdc yéu t6 dac thu gin véi
tting nganh, linh vuc kinh t€ ma vy tip trung kinh t&€ dugc thyc hién.

Thit ba, n61 dung quy dinh tai Pieu 15 cua Nghi dinh 35/2020/ND-
CP cta Chinh Phu hudng dan thi hanh Luat Canh tranh nim 2018 da giai
thich va trinh bay cu thé cich thiic st dung tung tiéu chi dinh gid.

Du viy, ¢6 thé nhan thdy danh sich cdc tiéu chi dinh gid phé bién
dugc Luat canh tranh nim 2018 liét ké la chua du. Pic bigt, quy dinh
chua xdc dinh ro tinh dic thu caa sip nhap theo chiéu ngang véi sdp nhap
theo chi¢u doc va hén hop, vi vay chua ¢6 quy dinh phan tich tiéu chi
nén st dung cho ddnh gid sip nhap theo chi¢u ngang so véi tiéu chi dinh
gid d61 véi sdp nhap theo chiéu doc. Noi dung quy dinh tai Nghi dinh
35/2020/ND-CP chi mang tinh giai thich cdc tiéu chi 1a gi. Cdc tinh
hudng cu thé c6 thé xdy ra khi dinh gid tic dong thi trudng cua tap trung
kinh t& chua dugc mo ta chi tiét, nhu nhting g1 da duge Hoi dong EU de
cap trung Hudng dan ctia minh. Viéc gidi thich va hudng dan cich thuic
st dung chi s6 do ludng muic do tap trung thi trudng (Hirschman-Herfindahl
Index, HHI) Ia mot vi du.**

biéu quan trong la, cho dén thoi diém hién nay, phdp luat canh
tranh Viét Nam chua dé cip khung dinh gid cu thé, ké cd 6 cidp do Nghi
dinh. Két qua la cdc phuong thiic dinh gid thuong thiy d6i véi tic dong
thi truong cua tap trung kinh t€, gobm tic dong don phuong va tic dong
phdi hop nhu kinh nghiém cta EU, chua dugc phan dnh. C6 thé néi,
ngoai viéc xdc dinh cdc tiéu chi dinh gid, viéc xdc dinh khung dinh gid
déi véi moét vu viée tap trung kinh t€ cu thé sé gip khé khan. Trén thuc
t&, trong vu Grab va Uber trudc diy, Cuc Quin ly canh tranh ¢6 su dung
cdc phuong thic ddnh gid nay.” Tuy nhién, d6 la qud trinh ty than cta co
quan quan ly. Néu can phai xdc dinh co s6 phdp ly dé dam bao tinh chic
chin cho hoat dong kiém sodt tap trung kinh t€ thi khé ¢6 thé thuc hién
dugc 6 thoi diém hién tai.

34 Mai Nguyén Dang, “Ap dung chi s6 HHI trong phdp luat vé tip trung kinh t& tai Hoa Ky,
lien minh chau Au — Mot s6 dé xuit cho phdp luat canh tranh Viét Nam”, Tap chi Nha nudc
va Phap ludt, s6 4, 2020, tr. 66—67.

35 Quyét dinh s6 26/QD-HDPXL ngay 17/6/2019 cua Hoi dong vé xi ly vu viéc canh tranh lién
quan dén hanh vi Grab mua lai Uber tai thi truéng Viét Nam.
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Vi vy, tdc gia cho ring phdp luat canh tranh Viét Nam cin ¢6 nhting
dieu chinh nhit dinh dé€ hoan thién ché€ dinh kiém sodt tip trung kinh té&.
Mot I, can thiét phai b6 sung thém cdc tiéu chi dinh gid, dic bi¢t Ia tieu
chi dac thu ddnh gid sip nhap chiéu ngang. Hai 1a, can xdc dinh khung
ddnh gid chic chin cho vi¢c dinh gid tic dong thi trudng cua tip trung
kinh t€. Theo kinh nghi¢ém ctaa EU, hai phuong thic dinh gid phé bién
la tic dong don phuong va tic dong phoi hgp can duge ghi nhan. Ba la,
song song voi viéc xay dung khung ddnh gid, noi dung quy dinh cin xdc
dinh r6 cdch thic va tinh huéng stt dung cdc tiéu chi dinh gid da dugce de
cap trong danh sich. @
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