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Tom tat
Trong béi canh Viét Nam thiic ddy chiong trinh chuyén déi s6 quéc gia, viéc tham khdo kinh
nghi¢m trién khai ciia Toa an Anh va xit Wales trong viéc 1ing dung cong nghé thong tin, sé
héa dix liu khi thuc hién cdc thii tuc t6 tung trgc tuyén; dong thoi ving dung mdy hoc/tri tu¢
nhdn tgo trong qud trinh phdn logi, sdp xép ho so, phan tich ngi dung ban dn nham ndng cao
khd nang du bdo khi co quan xét xit xit ly vu an la rdt hiu ich. Bai viét nay dua ra hai nhém
khuwyén nghi: (i) d6i mdi, hoan thi¢n co ché, chinh sdch va quy dinh phdp ludt vé 1ing dung
cong ngh¢ thong tin trong hoat dong t6 tung ddn su; (ii) xdy dung co s6 ha tdng, nang lyc cia
h¢ théng, nhdn su chuyén doi s6 ciia Toa dn.

Tu khoa: Toa dn, t6 tung ddn su, chuyén déi s, tri tu¢ nhdn tao, hoc mdy

Abstract
In the context that Vietnam has approached and fostered the national digital transformation
process, the reference to the experience of the Courts of England and Wales in the application
of information technology, digitalizing data to proceed online litigation; then applying machine
learning/artificial intelligence (ML/AI) during the classification, sorting dossier process,
analysis of the issued judgments to enhance the predictability would be helpful. Two key
recommendation groups thus are provided: (i) reforming policy and legislations on deployment
of information technology in civil litigation; (ii) building the institutional capacity, required
infrastructure, facility, and manpower for the Court’s digitalisation process.
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1. Cac chinh sach, quy dinh phap luat vé chuyén d6i s6 hoat dong
tu phap

Vin kién Pai hoi lan thu XIII ctia Dang Cong san Viét Nam da danh
su quan tam va dé cap viéc chuyén déi s6, kinh t€ s, xa hoi sé trong cdc
muc tiéu, quan diém phdt trién va dét phd chién luge.! Trude d6, Bo
Chinh tri da ban hanh Nghi quyét s6 52-NQ/TW ngay 27/9/2019 thé

1 Nghi quyét Pai hoi dai biu toan qudc Tan thi XIII cta Pang Cong sin Viét Nam,
01/02/2021: “Pinh hudng phdt trién dit nudc giai doan 2021 - 2030: ...ddy manh chuyén
déi s6 quac gia, phdt trién kinh t€ s6 trén nén ting khoa hoc va cong ngh¢, d6i mdi sing tao;
nang cao nang sudt, chit lugng, hi¢u qui va suc canh tranh cua nén kinh t€, gin két hai hoa,
hiéu qua thi trudng trong nudc va quéc t&.”
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hién quyét tAm cua cd h¢ théng chinh tri, cong dong doanh nghié¢p va

nhan dan ca nudc ti€p tuc ddy manh chuyén déi s6 qudc gia, phdt trién

nén kinh t€ s6, xa hoi s6 va cong dan s6.2

Chu truong va tam nhin chuyén déi s trong cdc nghi quyét néu
trén da dugce cu thé héa bang viéc Chinh phu trién khai “Chuong trinh
chuyén d61 s6 qudc gia dén nim 2025, dinh hudng dén nim 2030 theo
hudng chuyén d6i s6 mot cdch toan dién véi sy tham gia ctia ngusi dan,
cong dong doanh nghiép va co quan hanh chinh nha nudc.’

Trong béi canh d6, khong chi cdc hoat dong quan ly hanh chinh
nha nudc, ma hoat dong tu phdp cung c6 thé hudng lgi truc tiép thong
qua cdc mui nhon doét phd, cu thé: (i) tip trung hoan thién co ché, chinh
sich, phdt trién dong bo vé thé ché, ha ting, nén ting va nguodn nhan luc
chuyén déi s6; (i) nang cao ty 1¢ thu tuc hanh chinh xu ly tryc tuyén,
chit lugng cung cip dich vu cong truc tuyén, phit trién ung dung du
lieu dan cu, dinh danh va xdc thuc dién td.*

Cu thé, viéc uing dung cong nghé¢ thong tin trong hoat dong té tung
da dugc luat héa tai cdc dieu 133, 189, 196, 272, 318, 362 cua Bo luat TS
tung dan su s6 92/2015/QH13 (BLTTDS nim 2015). Ngay 30/12/2016,
Hoi dong Thim phdn Toa dn nhan dan Téi cao (TANDTC) di ban
hanh Nghi quyét 04/2016/NQ-HDTP, ¢6 hi¢u luc thi hanh ké tii ngay
15/02/2017. Nghi quyét nay hudng dan viéc gui, nhan don khéi kién, tai
lieu, chiing cu va cép, téng dat, thong bdo vin ban t§ tung bing phuong
tién dién tu gitia nguoi khoi kién, duong su, nguoi tham gia t6 tung khdc
vdi Toa dn trong thu tuc gidi quyét vu dn dan sy, vu dn hanh chinh. Theo
do, bén canh cdc phuong thic tong dat tryc ti€p va qua dich vu buu
chinh thi cd nhan, t6 chic ¢ thé nop don khéi kién, don yéu cau, tai
liéu, chiing cu thong qua phuong tién dién ti ma khong can truc tié€p dén
Toa;® Toa dn cting c6 thé thong bdo, téng dat gidy t3, vin ban t6 tung cho
duong sy, ngudi tham gia t6 tung bang phuong thic dién td.°
2 Nghi quyét s6¢ 52-NQ/TW ngay 27/9/2019 caa Bo Chinh tri vé moét s§ chu truong, chinh

sich cha dong tham gia cuoc Cich mang cong nghiép Ian thu tu: “Mot s6 muc tiéu cu thé

dén nam 2025: ... Co ban hoan thanh chuyén déi s6 trong cdc co quan ding, nha nudc, Mit
tran T6 qudc, cdc t6 chic chinh tri - xa hoi. Thuoc nhém 4 nude din dau ASEAN trong xép
hang chinh phu dién tt theo ddnh gid cua Lién hgp quéc.”

3 Quyét dinh s6 749/QD-TTg ngay 03/6/2020 ctia Thu tuéng Chinh pha phé duyét “Chuong
trinh Chuyén d6i s6 qudc gia dén nim 2025, dinh huéng dén nim 2030”.

4 Nhu trén.

5 Nghi quyét s6 04/2016/NQ-HDTP, khoan 1, Bieu 18: “1. Ngusi khéi kién, ngusi tham gia
t6 tung gui tai liéu, ching cd bang phuong tién dién ti dén Toa dn qua Céng thong tin dién
ti cia Toa dn, trit trudng hop quy dinh tai khoan 2 Diéu 19 Nghi quyét nay.”

6 Nghi quyét s6 04/2016/NQ-HDTP, khoan 2, Pieu 18: “2. Sau khi nhan tai liéu, chuing cu cta
nguoi khéi kién, ngusi tham gia t6 tung quy dinh tai khoan 1 Piéu 17 va khoan 1 Piéu nay, Toa
dn kiém tra tai liéu, ching ci da nhan va gui thong bdo da nhan tai liéu, ching ci tit Céng thong
tin dién ti cta Toa dn dén dia chi thu dién ti da ding ky cua nguoi khéi kién, ngusi tham gia t§
tung trong thoi han 03 ngay lam viéc, ké tii ngay nhan dugc tai liéu, ching cu.”
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Nham trién khai Nghi quyét 04/2016/NQ-HD TP, Chdnh dn Toa
dn nhan dan Té1 cao da ban hanh Quyét dinh s6 189/QD-TANDTC
ngay 09/10/2018 dp dung thi diém h¢ théng gui, nhan don khéi kién,
tai lieu, ching cu va cip, téng dat, thong bdo van ban t§ tung bing
phuong tién di¢n ti. Theo quyét dinh néu trén, cic Toa dn gom Toa
dn nhan dan cidp cao tai Ha No¢i, Toa dn nhan dan hai cdp tai Ha Noi,
Hai Phong va Quang Ninh sé dp dung thi diém hé théng viéc gui, nhan
don khoi ki¢n, tai liéu, chiing cu va cdp, tong dat, thong bdo van ban t6
tung bing phuong tién dién ti (https://nopdonkhoikien.toaan.gov.vn/
Login.aspx); hé théng ding ky truc tuyén cdp sao, trich luc ban dn, tai
liéu trong ho so vu dn (https://capsaobanan.toaan.gov.vn/). Thong qua
cdc trang thong tin dién td nay, cd nhan, t6 chidc ¢d thé tim ki€ém, xem
tryc ti€p noi dung cdc ban dn, quyét dinh, dong thoi ¢6 thé tuong tdc
bing cdch truc ti€p cho y kién veé cdc ban dn, quyét dinh duge cong b,
trong d6é cé muc “Y kién phan hoi d6i véi ban dn, quyét dinh”.’

Két qua dat dugc qua cdc nam dng dung cong nghé thong tin vao
hoat dong cua Toa dn 1a rit trién vong. Tinh dén thing 02/2022, toan
nganh Toa dn da cong bé hon 680.000 ban dn, quyét dinh; 43 dn 1¢ véi
tong luong truy cap dé tim hiéu vé cdc ban dn 1a hon 100 tri¢u lugt,
hang chuc nghin y kién binh luan, gép ¥ d61 véi cdc ban dn, quyét dinh.
biéu nay giip ting cudng su ti€p cin va gidm sit ctia cdc co quan, to
chiic, cd nhan d6i véi hoat dong xét xu ctia Toa 4n.®

Tiép tuc ddy manh viéc ting dung cong nghé thong tin vao hoat
dong cua toan nganh, Toa dn nhan dan T61 cao da dua vao hoat dong
4 ing dung gom: tr¢ ly do; trung tAm gidm sdt dieu hanh Toa dn Nhan
dan T6i cao; nén ting xét xu truc tuyén; trung tim tu liéu va thu vién.
Trong s@ trén, ung dung tro ly do (https://trolyao.toaan.gov.vn/) dugc
thu nghiém giéi han trong bén hoat dong: gidi thi¢u dieu luat, h¢ thong
luat dé cdc thdm phdn dp dung; gidi thiéu nhtng dn 1¢ lién quan dén
vu dn d€ van dung xét xt; nhiing vin dé trong giai ddp nghiép vu; dua
ra cdc vu dn ¢6 tinh huéng phdp ly tuong ty dé tham khio.” Véi trién
vong trong tuong lai tr¢ ly ao ¢6 kha nang “hé tr¢ dodn dinh tu phdp”
khi nguoi dung c6 thé nhap da lieu vé hanh vi, tinh huéng phdp ly, va
hé théng c6 thé goi y vé tdi danh hoic tranh chdp nhim muc dich tham

7 Hai Ha, “Cong ngh¢ thong tin trong hoat dong Toa dn”, Tap chi Toa dn nhdn dan di¢n
t1¥, https://tapchitoaan.vn/cong-nghe-thong-tin-trong-hoat-dong-cua-toa-an, truy cap ngay
03/10/2023.

8 Xuan Tung, “Ung dung cong ngh¢ thong tin trong hoat dong Toa dn”, Théng tdn xa Viét
Nam, https://bnews.vn/ung-dung-cong-nghe-thong-tin-trong-hoat-dong-toa-an/230891.
html, truy cap ngay 03/10/2023.

9 K¢ hoach s6 499/KH-TANDTC ngay 15/03/2022 ctia Toa d4n nhan dan t6i cao Trién khai dp
dung phian mém Tro ly do cho Thim phdn.
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khao trudc khi quyét dinh bit dau thu tuc t6 tung.

bic bigt, trong giai doan dich bénh COVID-19 dién bién hét stic
phuic tap tai nhiéu dia phuong trong ca nudc, Toa dn Nhan dan T6i cao
da xay dung chu truong t6 chiic phién toa xét xu tryc tuyén. Sau nhi¢u
[an chinh ly, hoan thi¢n, ngay 12/11/2021, Qudc hoi khéa XV da thong
qua Nghi quyét s6 33/2021/QH15 vé t6 chiic phién toa tryc tuyén va cé
hi¢u lyc tii ngay 1/1/2022. Viéc dp dung xét xui tryc tuyén dé xét xu s6
tham, xét xd phiic thdm vu dn hinh sy, dan sy, hanh chinh ¢6 tinh tiét,
tinh chit don gidn; i liéu, chiing cu trong ho s vu dn ro rang nhim dua
vu dn ra xét xt dung thoi han luat dinh; gép phan ddm bao hoat dong xét
xt khong cham tré, kéo dai."

Thuc t&, viéc thuc hién cdc tha tuc t6 tung thong qua phuong thic
dién tu con gip nhiéu khé khin. Dién hinh, Toa dn chua thé dp dung
phé bién viéc tdng dat cdc vin ban bing thu dién tid vi ly do lién quan
dén tinh xdc thyc caa chu ky dién ti (chu ky s6). Cdc chu ky dién tu
nay phii dugc chuing thuc bing chiing thu dién tu dang con hiéu luc do
co quan, t6 chuc ¢6 thim quyén cip, cong nhan theo quy dinh tai Nghi
dinh 130/2018/ND-CP ngay 27/9/2018 cua Chinh phu vé quy dinh
chui ky s6 va chuing thuc chii ky s6."2 Diéu nay ¢6 nghia ngudi tham gia
t6 tung phai bé moét khoan chi phi dé ding ky, gia han chu ky dién ta
nay trong mét khoang thoi gian nhit dinh; dan dén viéc su dung chi ky
s6 chua dugc ung dung pho bién."

D1 ton tai nhiéu khé khin, Viét Nam dang dan hoan thién khung
chinh sich va quy dinh phdp luit, tao tién dé gitp hé¢ théng toa dn tiép
tuc xay dung, hoan thi¢n va trién khai tling budc thu tuc t6 tung thong
qua phuong ti¢n dién ti nhu sau:

Ve di liéu dan cu, Qudc hoi da thong qua Luat Cu tr s6 68/2020/
QH14, ¢6 hiéu lyc tu ngay 01/7/2021, theo dé Luat Cu tri quy dinh

10 Lé Nguyén, “Viettel thtt nghiém thanh cong trg Iy do cho hé théng toa dn”, Bdo Di¢n tir Chinh
phit,  https://baochinhphu.vn/viettel-thu-nghiem-thanh-cong-tro-ly-ai-cho-he-thong-toa-
an-10223090614064375.htm, truy cap ngay 03/10/2023.

11 Nghi quyét s6 33/2021/QH15, khoan 1, PBi¢u 1: “Toa 4n nhan dan dugc t6 chic phién
toa truc tuyén dé xét xtt so thim, xét xi phuc thim vu dn hinh sy, dan sy, hanh chinh c¢é
tinh tiét, tinh chit don gidn; tai liéu, ching cu trong ho so vu dn ro rang, tri cdc trudng
hop sau day: ...”.

12 Nghi quyét s6¢ 04/2016/NQ-HDTP, khoan 4, Di¢u 3: “Chu ky dién ti trong té tung dan
su, t6 tung hanh chinh (sau day goi la chu ky dién td) 1a chu ky dién tid dugce tao lap theo quy
dinh cua Luat giao dich dién ti d€ ky thong diep du liéu dién ti va c6 kha ning xdc nhan
nguoi ky thong diép du liéu dién ti, xdc nhan su chip thuan cua ngudi dé déi véi thong diép
du liéu dién ti duoc ky”.

13 Bui Ai Gion, “Giai quyét cdc tranh chdp dan su tai Toa dn dudi tic dong cia cuoc CMCN
4.0”, Tap chi dign i Ludt sw Viégt Nam, 17/7/2022, https://lsvn.vn/giai-quyet-cac-tranh-
chap-dan-su-tai-toa-an-duoi-tac-dong-cua-cuoc-cmen-401658069312.html, truy cip ngay
03/10/2023.
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quan ly cong dan bing thong tin trén Co s6 Du liéu vé Dan cu. Nghi
dinh quy dinh chi tiét moét s6 diéu va bién phdp thi hanh Luat Cin cudc
cong dan' quy dinh Co s6 Du lieu Qudc gia vé Dan cu bao gom cdc
nguodn thong tin vé cong dan duge cic co quan c¢6 trich nhi¢m thu thap,
cap nhap, gom: s6 sich quan ly vé cu trd, tang thu ho s6 ho khiu, tang
thu can cudc cong dan; co s6 du liéu veé cu trud, co sé di li¢u can cude
cong dan, co s6 da liéu ho tich; co sé du lieu qudce gia, co s6 da li¢u
chuyén nganh khdc; thu thap tit cong dan." Sau d6, Bo Cong an dia ban
hanh Thong tu s6 46/2022/TT-BCA quy dinh co quan quin ly Co sé
Du liéu Qudc gia vé Dan cu Bo Cong an ¢6 trich nhiém két néi, chia
sé thong tin trong Co s6 Du ligu Qudc gia vé Dan cu véi co sé di ligu
qudc gia, co sé du liéu chuyén nganh va hé théng thong tin khic theo
quy dinh caa phdp luat.'

Ve du li¢u cdc doanh nghiép, thong tin cong b6 né1 dung ding ky
doanh nghi¢p dudc ding tii trén Cong Thong tin Qudc gia vé Ping ky
Doanh nghiép (https://dangkykinhdoanh.gov.vn)."” Ngoai ra, cong tdc
chuidn héa du liéu, s6 héa ho so, cap nhat va chuyén d6i bé sung dit liéu
ding ky doanh nghié¢p dugc thuc hién theo k& hoach hang nam theo
quy dinh caa Bo K& hoach va bau tu.'®

Céc nguodn da liéu néu trén la tién dé quan trong dé h¢ thdng truc
tuyén cta Toa dn c6 thé lién két va su dung thong tin ctia cdc bén tham
gia t6 tung dudc ghi nhan chinh thic trén co sé du liéu qudc gia, tru
cdc truong hop dic biét chua tao lap dugce co sé thong tin nhu cd nhan,
t6 chiic nudce ngoai; ngusi Viét Nam dinh cu 6 nude ngoai; hoic cic té
chiic hoat dong khong theo hinh thiic doanh nghiép.

Ngoai ra, cdc c6 quan ¢6 thim quyén trong thoi gian qua da tién
hanh ra sodt, ban hanh, sta d6i, bé sung van bin quy pham phdp luat
nhim bao dam an ninh, an toan, bio mat thong tin vi¢c gui, nhan, trao
doi, luu trii thong tin trong giao dich dién tu. Cu thé, Qudc hoi da
ban hanh Luat Giao dich dién tu s6 51/2005/QH11 ngay 29/11/2005,
¢6 hi¢u luc ké tii ngay 01/03/2006 (Du thio Luat Giao dich dién tu
(sua d61) da dugc dua vao Chuong trinh xay dung luat, phdp 1énh caa
Qudc hoi nim 2022, dang dugc Uy ban Thusng vu Quéc hoi xem
xét, cho y kién);"” Luat An toan thong tin mang s6 86/2015/QH13
14 Nghi dinh s6¢ 137/2015/ND-CP ngay 31/12/2015 cta Chinh phu quy dinh chi ti€t mot s¢

diéu va bién phdp thi hanh Luat Cin cudce cong dan; dugc sta déi, b sung boi: Nghi dinh s6¢

37/2021/NP-CP ngay 29/3/2021.

15 Pieu 4 Nghi dinh 56 137/2015/ND-CP
16 Khoin 3, Pieu 3 Thong tu s6 46/2022/TT-BCA,
17 Khoin 2, Pieu 35 Nghi dinh s6 01/2021/NP-CP.

18  Khoin 4, 5 Biéu 38 Nghi dinh s¢ 01/2021/ND-CP
19 Lé Son, “Luat Giao dich dién ti (stia d6i) khong lam thay déi viéc quin ly cda cic bo,
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ngay 19/11/2015 ¢6 hiéu lyc ké tit ngay 01/7/2016, Luat Cong nghé¢
thong tin s¢ 67/2006/QH11 ngay 29/6/2006 c¢é hiéu luc ké tu ngay
01/7/2007; va cdc vin ban dudi luat nhim chi ti€t, hudng din trién khai
thuc t& cdc quy dinh néu trén.

Nhu vay, vé co ban Viét Nam di ¢6 su quan tdim va danh nhiéu
nguodn lyc nhim xay dung, hoan thién co ché, chinh sich va quy dinh
phdp luat vé ing dung cong ngh¢ thong tin trong hoat dong cua cdc co
quan nha nudc néi chung, va ¢é nhting budc ti€p cin ban dau trong hé
théng toa dn. Pong thoi, viéc xay dung cd sé ha ting cong ngh¢, ning
luc caa hé théng, nhan sy cing la nhan t6 quan trong cho viéc trién khai
thu tuc dién ti cdc cdc cdp toa dn.

2. Bai hoc kinh nghiém tit hé théng ho so dién ta cua Toa an Anh
va xu Wales

Vao nhiung nam dau thé ky XXI, véi sy hod tr¢ caa Bo Tu phdp,
Ngai Anthony Clarke — Chdnh toa dan sy Toa Phic thim Anh va xu
Wales da yéu cau Thim phdn Rupert M. Jackson ti€n hanh xem xét
cdc chi phi t6 tung dan sy, véi muc dich dinh gid doc lap cdc quy dinh
veé chi phi t6 tung dan sy va dua ra cdc khuyén nghi nhim thuc ddy
quyeén ti€p can cong ly véi “chi phi tuong xing (proportionate cost)” .
Két qua ctia qud trinh ddnh gid dugc tong két bing ban Bdo cdo so bo
veé Ra sodt chi phi t6 tung dan sy da dugce cong b vao thing 5/2009,2
sau d6 dugc hoan thién vdi ban bdo cdo cudi duge phdt hanh vao
thing 12/2009.%

Bdo cdo di nhan xét viéc cung cip ching cu (disclosure) 1a mot
hoat dong can thiét trong nhiéu vy dn, dim bao rang tit ci cdc bing

nganh trén moi trudng s6”, Bdo Dién tir chinh phii, https://baochinhphu.vn/luat-giao-dich-
dien-tu-sua-doi-khong-lam-thay-doi-viec-quan-ly-cua-cac-bo-nganh-tren-moi-truong-
50-102220919140842127 htm, truy cap ngay 03/10/2023.

20 Paul Taylor, “Proportionality and legal costs”, The Law Society’s Gazette, 2014, https://www.
lawgazette.co.uk/practice/proportionality-and-legal-costs/5040225.article, truy cip ngay
13/11/2023. Khdi niém “chi phi phai tuong xiing véi tranh chdp” phdt sinh trong hai béi
canh chinh: dau tién, toa dn phii xdc dinh li¢u chi phi t6 tung trong vu kién ¢6 tuong xing
hay khong, ham y ring néu chi phi khong tuong xung thi sé phai si dung mot cich tiép can
khic (it t6n kém hon). Thu hai, trong nhting truong hgp bén thua kién phai tra chi phi cho
bén thing ki¢n thi toa dn sé gidi han nhiing chi phf ma bén thing ki¢n c6 thé thu hoi “6 miic
tuong xing”. Xem thém: Jeffrey Pinsler, “Proportionality in Costs”, The Singapore Academy
of Law Journal, Vol. 23, 2011, tr. 125-126, https://journalsonline.academypublishing.org.sg/
Journals/Singapore-Academy-of-Law-Journal/e-Archive/ctl/eFirstSALPDFJournalView/
mid/495/Articleld/566/Citation/JournalsOnlinePDF, truy cap ngay 15/11/2023.

21 Jackson LJ., “Review of Civil Litigation Costs: Preliminary Report”, Volume One, 2009,
https://www judiciary.uk/wp-content/uploads/JCO/Documents/Guidance/jackson-voll-
low.pdf, truy cap ngay 03/10/2023.

22 Jackson LJ., “Review of Civil Litigation Costs: Final Report”, 2009, https://www judiciary.
uk/wp-content/uploads/JCO/Documents/R eports/jackson-final-report-140110.pdf,  truy
cap ngay 03/10/2023.
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ching lién quan dugc dua ra trudc toa dn. Cung cdp chiing cui c¢é thé

rit t6n kém (dic bi¢t 1a trong cdc vu tranh chip phic tap, cé gid tri

cao); do d6 can phii thuc hién cdc bién phdp dé dim bao rang chi phi
cung cip ching cu trong vu dn dan su khong tré nén “bit tuong xing

(disproportionate)” > Piém quan trong cin dugc xem xét 1a kha ning tai

li¢u dugce cdc bén luu git dudi dang dién tu (electronic material). Viéc yéu

cau cdc bén in tit ca tai liéu ra va sau d6 giao ndp dudi dang ban ciing

(hard copy) thuong la khong kha thi. Ngoai trit cdc vu dn véi khéi lugng

tai liéu rdt nho, viéc cung cip tai liéu ban cung sé “khong hi¢u qud vé chi

phi (cost effective)”.** Thuic t€ cho thiy viéc cung cdp chung cu dudi dang
du liéu dién td tré thanh mot nhu cau thiét thuc.?

Tu cdc thich thic néu trén, nop ho so dién ta (duge bdo cdo dinh
nghia 12 “e-working”)** di dugc gidi thi¢u va dp dung thi diém tai Toa
Phuc thim ké tit ngay 20/7/2009 va day dugc xem nhu mot trong cic
bién phdp gidi quyét cdc vudng mic, khé khin cta Toa dn.”” Theo do,
cdc nha phdt trién phan mém c6 thé xay dung moét ung dung cho phép
cdc tai ligu cua vy dn dugc ndp 6 cdc giai doan khdc nhau trong sudt
qud trinh t&§ tung, va ching dugc sip x€p theo trinh ty thoi gian, bt ké
ching dugc nop vao thoi diém nao.*

Mot khia canh rit ding luu y trong qud trinh xay dung h¢ théng ho
so dién ti la kha ning dam bao an toan va tinh toan ven cta cdc tai li¢u
duoc nop. Thong tin, tai liéu dugce truyén qua hé théng dién ti ctia Toa
dn dugc ma héa va sao luu, khic phuc duge rui ro bi thit lac, dinh cip,
phd huy, sao chép hoic bi stia d6i trdi phép.?

Dua trén bdo cdo va cdc khuyén nghi cua tham phdn Jackson, ngay
16/11/2015, h¢ théng ho so dién ti da duge xay dung tai Toa dn Cong
ly Hoang gia (the Royal Courts of Justice), dp dung cho cdc Toa dan su
tai Toa Cip cao, Toa Thuong mai, Toa Cong ngh¢ va xiy dung, Toa
Thuong nhan va Toa Hang hai 6 toa nha Rolls, Luan Po6n, dudi dang de
dn thi diém nop ho so dién ti theo Chi thi thuc hanh (Practice Direction)
23 Jackson LJ., tldd, tr. xxiii.

24 Office of Regulation Review, “The use of cost litigation rules to improve the efficiency of the
legal system”, Submission to the Australian Law Reform Commission review of the litigation cost rules,
3/2015, tr. 14, https://www.pc.gov.au/research/supporting/cost-litigation-rules/ costliti.pdf,
truy cap ngay 13/11/2023.

25 Jackson LJ., tldd, tr. 365.

26 Jackson LJ., tldd, tr. ix. Nop ho so thong qua phuong thic di¢én ti (e-working) dugc dinh
nghia la h¢ théng cho phép cdc duong su nop ho so dién ti va phan quyén cho cdc thim phdn
va nhan vién toa dn st dung ho so vu dn dién tu.

27  Masood Ahmed, “Appeal notices and the electronic working pilot”, The Law Society’s Gazette,
03/3/2023, https://www.lawgazette.co.uk/legal-updates/appeal-notices-and-the-electron-
ic-working-pilot/5115319.article, truy cap ngay 15/11/2023.

28  Jackson LJ., tldd, tr. 298.
29 Jackson LJ., tldd, tr. 439-440.
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s6 510 (PD 510).”" Sau d6, Chi thi nay di dugc sia d6i vao thdng
11/2017 va dé dn thi diém dugc lién tuc gia han kéo dai dén ngay
06/4/2024.7

Tu thing 4/2017, cdc Toa trong hé théng Toa dn Anh va xi Wales,
nhu Toa Kinh doanh va tai sin (Business and Property Courts); Toa Dan
su cua Toa Phuc thim (Court of Appeal (Civil Division)); Toa Phic thim
lao dong (Employment Appeal Tribunal); Toa Cdp cao phuc thim gia
dinh (High Court Family Appeals), Toa Hinh sy phuc tham (King’s Bench
Division) tai Luan Pon,... s& khong con chip nhan nop hod so bing tai
liéu ban cing. Thay vao d6, tit ca viéc phdt hanh va ndp ho so tai cic
Toa trong toa nha Rolls, Luin Pon s¢ dugc thuc hién thong qua hé
théng ho so dién tu (e-file) (dugce goi la “h¢ théng CE-File”).*

Viéc dp dung h¢ théng ho so dién ti tré thanh co hoi dé€ dp dung
mdy hoc (machine learning, ML) vao phan tich da li¢u phdp ly trong cdc
vu dn. Cu thé, mdy hoc tap trung xdc dinh cdc tai liéu va bing ching
cha chét caa vy dn ti moét khéi lugng 16n da liéu “khong ciu tric
(unstructured)” do cdc bén cung cip (tai liéu, email, tin nhin van ban, ban
ghi am...); sau d¢, sip xép, tdi cdu tric va chuin héa dii liéu theo cdc tiéu
chi nhu tiéu d¢, tdc gid, thoi gian, nguoi gui, ngudi nhan va mdéi quan
h¢ gitia cdc tai liéu khdc nhau. Viéc ing dung hoc Mdy hoc trong phin
tich ching cd mang lai kha ning hé tr¢ to 16n cho thim phdn, thu ky
trong qud trinh xem xét, gidi quyét vu dn, gitip rit ngin thoi gian xu ly
khéi lugng 16n ho so.”

bong thoi, Co quan Luu trit Qudc gia (National Archives, NA) da
cong khai cdc ban dn ctia Toa dn 6 Anh va xi Wales (tit Toa Cép cao,
Toa Phiic thim, Toa dn T6i cao va cdc quyét dinh tii cdc tdoa dn cip trén)
dé nguoi quan tim c6 thé tra ciu thong qua dich vy “Find Case Law”
mién phi trén trang web cua NA. Tuong ty, ting dung mdy hoc dé phan

30  Thomson Reuteurs, “Electronic working and the Courts Electronic Filing system: tracker”,
Practical Law Dispute Resolution, https://uk.practicallaw.thomsonreuters.com/4-581-19262tran-
sitionType=Default&contextData=(sc.Default), truy cap ngay 03/10/2023.. Xem thém:
“Practice Direction 510 — The Electronic Working Pilot Scheme”, https://www justice.gov.
uk/courts/procedure-rules/civil/rules/part51/practice-direction-510-the-electronic-work-
ing-pilot-scheme, truy cap ngay 03/10/2023.

31 Ross Keeble, “A look ahead: modernisation and digitisation of the Civil Courts of England
and Wales, 2023-24", Deloitte Legal Briefs, 2023, https://legalbriefs.deloitte.com/post/102i-
8wp/a-look-ahead-modernisation-and-digitisation-of-the-civil-courts-of-england-and-w,
truy cap ngay 03/10/2023.

32 HM Courts & Tribunals Service, “Guidance: HMCTS E-Filing service for citizens and profes-
sionals”, 2021, https://www.gov.uk/guidance/hmcts-e-filing-service-for-citizens-and-pro-
tessionals, truy cap ngay 03/10/2023. Xem thém: William A. Fenwick and Robert D.
Brownstone, “Electronic Filing: What Is It - What Are Its Implications?”, Santa Clara High Tech.
L.J., Vol 19(181), 2002, tr. 182, https://core.ac.uk/download/pdf/149271763.pdt, truy cap
ngay 15/11/2023.

33  HM Courts & Tribunals Service, tldd.
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tich co s6 dii liéu ti cdc ban dn mang dén co hoéi cho nguoi tién hanh t6

tung, duong su va cdc bén lién quan c6 thé tim ki€m, truy cip va tham

khio kho du liéu phong phu sin ¢6;** dong thoi ting cudng khi ning
du bdo khi co quan xét xtt xu Iy vu dn/vu viéc, hay con goi la dodn dinh
tu phdp (“predictive justice”).”

Nham thic ddy qud trinh chuyén déi s6, dp dung thanh tyu khoa hoc
- cong ngh¢ trong linh vuc tu phdp, Bo Tu phdp Anh da cam két chuin
héa d61 véi viéc cong bé cdc phdn quyét, tuin theo cic khuyén nghi tai
Bdo cdo “Cong ly ky thuat s6: Chién luge du licu HMCTS va cung cdp
quyeén tiép can cong ly (Digital Justice: HMC'TS data strategy and delivering
access to justice)” nam 2019 ctia T6 chiic gido duc phdp ly.*® Trong Bdo cdo,
thuat ngti cong ly ky thuat s6 ¢6 thé duge hiéu la “khi ning ti€p can va
su cong bang cua hé théng tu phdp, dic biét lién quan dén nhém ngudsi
dé bi tén thuong”. N6i cich khdc, cong ly ky thuat s6 duge xdc dinh boi
khung tiéu chuin t6i thiéu vé “tiép can cong ly” theo luat phip Anh, bao
gom: ti€p can h¢ théng phdp luat; ti€p can quy trinh xét xu; tiép can dugc
phdn quyét/quyét dinh cua co quan tu phdp; va kha nang dp dung bién
phdp khic phuc hau qui do hanh vi vi pham phdp luat.”’

Tu d6, Khuyén nghi s6 16 va 17 trong Bdo cdo néu trén nhin manh
tim quan trong cua viéc cong bd cdc ban dn ra cong chung va thiét lap
ludng thong tin tii tdoa dn dén cdc t6 chiic xudt ban. Ngoai ra, hé théng toa
dn Anh, Bo Tu phdp, cung vdi cdc bén lién quan can phdt trién mot giai
phdp xuit ban cung cip quyeén truy cap mién phi va toan di¢n vao cdc ban
dn vdi cau tric tuong d6i théng nhat dé Mdy hoc dé dang xu 1y.*

Ngoai ra, theo Bdo cdo cua Dién dan Kinh t& Thé¢ gidi vé Cong ly
ky thuat s6 vao nim 2021, cong ly ky thuat s6 lién quan dén viéc khic
phuc nhting tén hai da gay ra cho mét cd nhan hoic mot nhém ngusi,™
34 Benjamin Strickson, Beatriz De La Iglesia, “Legal Judgement Prediction for UK Courts”,

ICISS 20: Proceedings of the 3rd International Conference on Information Science and Systems,

3/2020, tr. 204-209, https://ueaeprints.uea.ac.uk/id/eprint/75123/1/Accepted_Manuscript.

pdf, truy cap ngay 13/11/2023.

35  Nguyén Bich Thao, “Tri tu¢ nhan tao va ti€p can cong ly”, Khoa Luat PHQGHN, tr. 25,
https://repository.vnu.edu.vn/bitstream/VINU_123/94100/1/KY-1017.pdf, truy cip ngay
03/10/2023. Xem thém: Chloe Smith, “High Court backs predictive coding in first contested
case”, The Law Society’s Gazette, 2016, https://www lawgazette.co.uk/practice/high-court-backs-
predictive-coding-in-first-contested-case/5055377 .article, truy cap ngay 13/11/2023. Theo do,
khdi niém “tiép can cong ly” ¢d thé duge hiéu la ngudsi dan ¢6 nhu cau chinh ddng trong viéc du
dodn trude két qua gidi quyét vu dn d€ tii d6 quyét dinh lua chon phuong thic gidi quyét tranh
chédp nao.

36  Natalie Byrom, “Digital Justice: HMCTS data strategy and delivering access to justice - Re-
port and recommendations”, The Legal Education Foundation, 2019, https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attachment_data/file/835778/Digi-
talJusticeFINAL.PDF, truy cap ngay 03/10/2023.

37 Natalie Byrom, tldd, tr. 17.

38  Natalie Byrom, tldd, tr. 8.

39  Sheila Warren, Evin Cheikosman & Sina Fazelpour, Pathways to Digital Justice, the World
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bing cdch ting cudng ning luc cua hé théng tu phdp dé xét xu nhiéu
vu viéc hon; va xay dung cdc budc kip thoi va kha thi dé ngusi khoi
kién dinh hudéng qud trinh xét xu trong trudng hgp xdy ra tén thit,
thiét hai.** Mot s6 goi y vé cdc cong cu ky thuat s6 d€ gitip cdc cd nhan,
t6 chic thuc hién duge quyén tiép can cong ly bao gom: hé thong ky
thuat s6 ré rang va minh bach gitip cho nhiing nguéi lién quan c¢é day
da thong tin ¢6 thé du dodn trong vi¢c ra quyét dinh; kha ning tham gia
cua cdc bén lién quan trong qud trinh xay dung nguodn du li¢u mdy hoc;
quy trinh chit ché giip nguoi dung xdc dinh va cap nhat ho so vé cdc
vu viéc va thiét hai; khi niang theo doi cic hanh vi xAm pham quyén 1oi
cua ngudi khdc va cho phép ngusi bi thiét hai budc ngusi vi pham khic
phuc thiét hai da giy ra; va cudi cung la phut hgp quy dinh phdp luat tai
noi giai quyét tranh chap.*

biéu quan trong can nhin manh ring qud trinh dp dung mdy hoc/
Al vao hoat dong tu phdp van la chu dé giy nhiéu tranh cii. Nhiéu quan
diém cho rang quy trinh nay la khong da minh bach, chua ké dén cdc
quan ngai vé d¢ chinh xdc va tin cdy cua cdc du dodn dugc dua ra béi
hé¢ théng Al, khad ning xdc minh néu xdy ra sai sét. Hon nitia, can phai
nim dugc du liéu nao da duge st dung dé€ hudn luyén h¢ théng nhim
ddnh gid liéu c6 bit ky sai léch trong qud trinh xay dung cdc thuat todn
hay khong. Tu d6, ¢6 su tranh luan gita hai ludng quan diém: mot bén
mong mudn bao v¢ quyén s6 htiu tri tué¢ trong ma ngudn va tai li¢u ky
thuat cho h¢ théng Mdy hoc/Al va bén con lai yéu ciu vé tinh minh
bach d€ kiém tra muic d¢ chinh xdc va toan ven cta h¢ théng.*

3. Kién nghi d6i v6i qua trinh chuyén dé6i s6 trong hoat dong cua
Toa an Viét Nam

Qua kinh nghiém cua Toa dn Anh va xi Wales vé h¢ théng ho so
dién ta, dé trién khai hiéu qui chuyén déi s6 hoat dong t6 tung tai cdc
Toa dn Viét Nam, cdc diéu kién sau can dugce ddp ung:
3.1. Co cdu t6 chiic ciia hé théng toa dn

Toa dn cin c¢6 mét don vi phu hop nhim xiy dung k& hoach ¢6
tinh dai han (xiy dyng toa dn dién td) va gidm sdt viéc trién khai mang
ludi cong ngh¢ thong tin néi chung va hé théng ho so dién ti caa toa

Economic Forum White Paper, 2021, tr. 9, https://www.weforum.org/whitepapers/path-
ways-to-digital-justice/ truy cap ngay 03/10/2023.

40  Warren, Cheikosman & Fazelpour, tldd, tr. 17.

41 Warren, Cheikosman & Fazelpour, tldd, tr. 21.

42 Natalie Osafo, “Artificial intelligence and a national digital case law database could revo-
lutionise UK litigation”, Thomson Reuters Dispute Resolution Blog, 2019, http://disputeres-
olutionblog.practicallaw.com/artificial-intelligence-and-a-national-digital-case-law-data-
base-could-revolutionise-uk-litigation/, truy cip ngay 03/10/2023.
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dn.” Theo co ciu t6 chic hién nay cua Toa dn Nhan dan Téi cao,*
cong tic xay dung va gidm sdt h¢ théng cong ngh¢ thong tin ¢d thé do
nhi¢u don vi/ bo phan phéi hgp thuc hién, chua néu bat vai tro chu
tri cta don vi chuyén trich 1a Vy Téng hgp Toa dn Nhan dan Téi cao.
bong thoi, don vi nay duge dinh gid chua ddp ung yéu ciu vé ning
luc — kinh nghi¢m va d61 ngtt nhan su chuyén trich vé cong ngh¢ thong
tin.*

Thuc t&, cong tic chuyén d6i s6 trong hoat dong caa tda dn dang
dugc trién khai trén co s6 Chuong trinh phéi hgp gitta TAND T6i cao
va B6 Thong tin — Truyén thong.* Cu thé, Bo Thong tin — Truyén
thong dang ho trg, trg gitip TAND T61 cao trong cong tic xay dung,
trién khai théng nhit toan nganh hé théng tro ly a0, chuyén doéi giong
ndi sang vin ban, h¢ théng dodn dinh tu phdp cho toa dn cdc cip; xay
dung h¢ théng mang di¢n rong (Wide Area Network, WAN) va nén tang
tich hop cho viéc chia sé dii liéu trong hé théng toa dn; chuin héa quy
trinh nghi¢p vy; két noéi co s6 du liéu quéc gia, hinh thanh hé thong
co s6 du liéu caa nganh toa dn, tin dung xdc thuc dién ti d€ phuc vu
h¢ thdng t6 tung dién td; va hd tr¢g nang cao trinh d¢, nang lyc dng
dung cong ngh¢ thong tin; an toan, an ninh mang cho doéi ngti nhan su
chuyén trich cong nghé thong tin trong tda dn.*’

Mic du ¢6 sy hé trg tich cuc ctia Bo chuyén nganh vé phdt trién
h¢ théng cong nghé thong tin, quyét tim chinh tri va nd luc cua toan
h¢ théng toa dn van la yéu td then chdét trong qud trinh chuyén d6i s
va xay dung h¢ thdng toa dn dién ti. Theo dd, hé¢ théng toa dn cin xay
dung d6i ngtt nhan sy véi ning luc phtt hgp nham trién khai chinh sich,
taim nhin thanh k& hoach hanh dong, véi cic mdc thoi gian cu thé.
3.2. Khad nang vwng dung thi diém mdy hoc/Al trong gidi quyét vy dn

Khi x4y dyng va trién khai dugc hé théng ho so dién td, Viet Nam
cang ¢6 thé tham khao kinh nghiém qudéc t&, nghién ciiu kha ning ting
dung thi diém mdy hoc/Al trong gidi quyét vu dn, cu thé trong hai
mang sau: thu nhit, ing dung mdy hoc/Al véi vai tro nhu moét cong cu
hé tr¢ ngudi tién hanh t6 tung trong viéc sang loc, sip x€p ho so vu dn.
Can luu y ring khd ning ung dung mdy hoc/Al khong lam giam bét

43 Jackson LJ., tldd, tr. 441.

44 Toa dn nhan dan T6i cao, *“Co cdu td chiic cia Toa dn Nhdn ddn”, https://www.toaan.gov.vn/web-
center/portal/tatc/ chi-tiet-lich-su?dDocName=TOAAN006866, truy cap ngay 03/10/2023.

45  Nguyén Hoa Binh, “Xay dung Toa dn dién tu tai Viét Nam trong thoi gian qua va nhung
dinh hudng, giii phdp trong thoi gian t61”, Tap chi Toa dn nhdn ddn dién tir, 2023, https://
tapchitoaan.vn/xay-dung-toa-an-dien-tu-tai-viet-nam-trong-thoi-gian-qua-va-nhung-dinh-
huong-giai-phap-trong-thoi-gian-toi9273.html, truy cip ngay 13/11/2023.

46 Cong vin s6 222/CTr-TANDTC-BTTTT ngay 14/7/2021.

47  Chuong II — Noi dung phéi hgp, Cong vin s6 222/CTr-TANDTC-BTTTT.
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vai tro, quyén han va trich nhiém cua co quan tién hanh t6 tung, nguoi

tién hanh t6 tung theo quy dinh phdp luat t6 tung dan sy hién hanh.

Thu hai, ting dung mdy hoc/Al trong phan tich cdc ban dn, quyét dinh

da c6 hi¢u lyc phdp luat cta tdoa dn d€ sang loc cdc ban dn, quyét dinh

nao chua dung lap luan, phdn quyét ddp ting cdc tiéu chi lya chon dn 1¢.

Hién nay, cdc tda dn dugc giao trich nhiém t6 chuc ra sodt, phdt
hién ban dn, quyét dinh ddp tng cdc tiéu chi lya chon dn 1¢ va gui cho
Toa dn Nhan dan T61 cao dé xem xét, phdt trién thanh dn 1¢. Ngoai
ra, Toa dn Nhan dan T61 cao cting xem xét cdc dé xudt tit ¢d nhan, co
quan, t6 chiic khdc.* Do d6, viéc ting dung Mdy hoc/Al gitp cdc bén
tiét ki¢m thoi gian, cong stc, va lam ting kha ning tim ki€ém chinh xdc
nguodn dn 1¢ theo cdc tiéu chi duge quy dinh.

bong thoi, Viet Nam c6 thé tham khio cdc nguyén tic duge ghi
nhin trong Hién chuong Pao diic dau tién vé su dung tri tu¢ nhan
tao trong hé théng tu phdp ctia Uy ban chau Au vé Hiéu qua tu phdp
(European Commission for the Efficiency of Justice, CEPE]) dugc thong qua
vao thing 12/2018.* CEPE] nhin manh tim quan trong trong viéc dam
biao Al luon la mét cong cu phuc vu cho g1 ich chung va viéc si dung
nd phai téon trong cdc quyén cua cd nhan, t6 chic theo quy dinh phdp
luat.>® Theo d6, cé nim nguyén tic co ban nhit phai dugc ton trong va
tuan thu:

Thit nhdt 12 nguyén tic ton trong cdc quyén con ngudi. Theo do,
viéc xt ly cdc quyét dinh va du liéu trong hoat dong tu phdp nham phuc
vu cdc muc dich ro rang, tuan thu diay du cic quyén con nguoi duge
ghi nhan tai cdc dieu udc quoc t€ nhu Tuyén ngon qudc t€ Nhan quyén
nam 1948 (the Universal Declaration of Human Rights, UDHR ), Cong udc
qudc t€ vé Cdc quyeén dan su va chinh tri (the International Convenant on
Civil and Political Rights, ICCPR), Céng uéc chau Au vé Quyeén con
nguoi (the European Convention on Human Rights, ECHR), Coéng udc
chau Au vé Biao vé cd nhan lién quan dén viéc xu ly ty dong dii liéu cd
nhan (Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data, ETS s¢ 108) dugc stia d6i theo nghi dinh thu
stia d6i Cong udc veé ting cudng hop tdc va tiét 1o bing chiing dién tu
48 Nghi quyét s6 04/2019/NQ-HDTP ngay 18/6/2019 ctia Hoi dong thim phdn Toa dn nhan

dan téi cao vé Quy trinh lua chon, cong bd va dp dung dn l¢.

49 European Commission for the Efficiency of Justice (CEPEJ), “European ethical Charter on
the use of Artificial Intelligence in judicial systems and their environment”, 2018, https://
rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699¢ truy cip ngay
03/10/2023. Xem thém: Irina Moroianu Zlatescu, Petru Emanuel Zlatescu, “Implementation
of the European Ethical Charter on the Use of Artificial Intelligence in Judicial systems and
their environment”, Supplement of Law Review, 2019, tr. 237-242, https://papers.ssrn.com/

sol3/papers.cfm?abstract_1id=4067356, truy cip ngay 13/11/2023.
50  Nguyén Bich Thio, tldd, tr. 26.
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d61 véi to1 pham mang (Cybercrime Convention on enhanced co-operation and
disclosure of electronic evidence, CETS s& 223).%!

Thit hai 1a nguyén tic quy dinh h¢ théng dugc thiét lap khong dugce
phan biét d6i xi dya trén cdc du lieu cd nhan duge cung cip.>?

Thii ba 1a nguyén tic vé bio dim chit lugng va bio mat, an toan
du liéu trong qud trinh xu ly cdc quyét dinh va du liéu tu phdp yéu cau
viéc thu thap cdc du liéu phai khdch quan, lién quan dén vuy viéc va tuan
thu quy trinh, cich thic hgp phdp. Hon ntia, CEPE] khuyén nghi du
li¢u veé cdc quyét dinh trong hoat dong tu phdp phai dam bio khong bi
can thiép, sua déi, khong lam thay d6i noi dung, y nghia cta quyét dinh
dang dugc mdy hoc xu ly.”

Thii tu, nguyén tic minh bach, vo tu va cong bing quy dinh cdc
phuong phdp xu ly du liéu c6 thé tiép can dugc va dé hiéu, cho phép
kiém tra tif bén ngoai. Quan trong la h¢ théng cin dat dugce sy can bing
gitia bio dam quyén s6 hitiu trf tué cua mot sé phuong phdp xtii ly va nhu
cau vé tinh minh bach (khi ning ti€p can quy trinh thiét ké), tinh khich
quan, su cong bing va liém chinh tri tu¢ khi stt dung cdc cong cu c6 thé
anh hudng ding ké dén quyén lgi cua nhting bén lién quan.™

Thit nam, nguyén tic “dit dudi sy kiém sodt cua ngudi dung” yéu
cau tang cuong quyeén tu chu cua nguoi dung va dam bao quyén nay
khong bi han ch€ trong qud trinh st dung cdc cong cu phan tich va dich
vu cta AL> Diéu nay ¢é nghia ngudi dung phai duge thong bdo bing
ngon ngt rod rang va dé hiéu veé cde gidi phdp duge cung cdp béi nhiing
cong cu tri tué¢ nhan tao; va ho c6 quyén dugc tu vin phdp ly vé vin de
nay. Nguoi dung dong thoi cang phai duge thong bdo ro rang veé bat ky
qud trinh xu ly vu viéc nao bang Al trudc hoic trong qud trinh xét xu,

51 CEPE]J, tldd, tr. 8. Xem thém: Medvedeva, M., Ustiin, A., Xu, X., Vols, M., & Wieling, M.
(2021), “Automatic judgement forecasting for pending applications of the European Court
of Human Rights”, Section 6 — Discussion, Section 7 — Ethical Consideration. In K. D.
Ashley, K. Atkinson, L. K. Branting, E. Francesconi, M. Grabmair, V. R. Walker, B. Waltl,
& A. Zachary Wyner (eds.), Proceedings of the Fifth Workshop on Automatec Semantic Analysis of
Information in Legal Text, ASAIL, 2021, tr. 12-23. CEUR Workshop Proceedings, https://re-
search.rug.nl/files/189865814/Medvedeva_ASAIL2021_1_.pdf, truy cap ngay 15/11/2023.

52 CEPE]J, tldd, tr. 9.

53  CEPE]J, dldd, tr. 10.

54  CEPE]J, tldd, tr. 11. Xem thém: Francesco Corea, Fabio Fossa, Andrea Loreggia, Stefano
Quintarelli & Salvatore Sapienza, “A principle-based approach to Al: the case for European
Union and Italy”, AI & Society, Vol. 38, 2023, tr. 521-535, Section 3 — Principles and ethical
values, https://d-nb.info/1272853195/34, truy cap ngay 15/11/2023.

55  Jessica Fjeld, Nele Achten, Hannah Hilligoss, Adam Christopher Nagy, Madhulika Srikumar,
“Principled Artificial Intelligence: Mapping Consensus in Ethical and Rights-based Approach-
es to Principles for AI”, Berkman Klein Center for Internet & Society, 2020, tr. 53-59, https://
dash.harvard.edu/bitstream/handle/1/42160420/HLS%20White%20Paper%20Final_v3.pdf,
truy cap ngay 13/11/2023.
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va ¢6 quyén phin d6i nham chuyén vy viéc ctia ho cho toa dn xét xu
truc ti€p theo Diéu 6 cia ECHR .

Cdc phan tich nay mdi chi cho thdy mot trong cdc khia canh phdp
ly ctia viéc ving dung Al trong hoat dong tu phdp. P61 vdéi viéc ting dung
Al vao hoat dong tu phdp tai Viét Nam, mic du dang trong qud trinh
nghién ciu va chua c6 cdc quy dinh cu thé, cdc nguyén tic co ban cta
phdp luat, cu thé Ia quy dinh vé t6§ tung can phai dugce ton trong va bao
vé. Pi¢u quan trong hon la ning cao trich nhi¢m cua cdc co quan lién
quan, bao gobm ci cdc bén lién quan trong qud trinh xay dung, ting dung
Al vao hoat dong t6 tung.

Mot budce tién ding ké 1a viéc bao v¢é dii liéu cd nhan tai Viét Nam
da dugc chu trong khi Chinh pht ban hanh Nghi dinh s6 13/2023/
ND-CP, ¢6 hi¢u lyc thi hanh ké tii ngay 01/7/2023. Theo d6, Nghi
dinh nghiém cim cdc hanh vi bao gom xu ly du liéu cd nhan d€ tao ra
thong tin, di liéu giy anh hudng tdi an ninh qudc gia, trat ty, an toan
xa hoi, quyeén va Igi ich hgp phdp cua cdc t6 chic, c¢d nhan khdc; can tré
hoat dong bio vé dii liéu cd nhan cua co quan c¢6 thim quyén hoic lgi
dung viéc bdo ve du liéu cd nhan d€ vi pham phdp luat.”’

Két luan

Trong bdi canh cudc Cich mang Cong nghiép 4.0 dién ra rong
khip cdc linh vuc kinh t€ va doi séng, v6i tam nhin caa lanh dao Pang,
Nha nudc vé chuyén d6i s6 quéc gia, nganh toa dn ndi chung va hoat
dong t6 tung ndi rieng dang ¢6 nhiing lgi thé dé dot phd, trién khai xay
dung tha tuc t6 tung di¢n tu. Trong thoi gian tdi, toa dn can tap trung
vao cdc né1 dung nhu: phéi hop véi co quan trong hé théng chinh tri
hoan thién co ché, chinh sich va quy dinh phdp luat vé giao dich di¢n
tu; xay dung chién luge téng thé vé chuyén d6i s6 va xay dung toa dn
dién t; ddy manh dng dung c¢6 hi¢u qua cdc h¢ théng cong nghé thong
tin hién c6; phdt trién ha ting s6; phdt trién cdc hé théng cong nghé
thong tin s8; c¢o s6 du li¢u qudc gia vé ho so vu dn va cdc dich vy cong
cta tda dn; bao dim cdc nguon lyc trién khai tdoa dn dién tu; bio dam an
toan, an ninh mang.

Cu thé, tda dn can ddy manh hoat dong diu tu xay dung, phdt trién
ha ting s6 va chuyén d6i s6 cic hoat dong cua toa dn d€ bao dam ning
lyc van hanh trién khai, két néi, cic h¢ théng cong nghé thong tin tu
trung uong dén dia phuong thuan tién, nhanh chdéng, 6n dinh, an toan,

56 CEPE]J, tldd, tr. 12. Xem thém: Sakiko Fukuda-Parr, Elizabeth Gibbons, “Emerging Consen-
sus on ‘Ethical AI': Human Rights Critique of Stakeholder Guidelines”, Global Policy, Vol.
12(6), 2021, Section 2 - Human rights approach to Al, https://onlinelibrary.wiley.com/doi/
tull/10.1111/1758-5899.129652campaign=wolearlyview, truy cip ngay 15/11/2023.

57  Diéu 8 Nghi dinh s¢ 13/2023/ND-CP.



114 TAP CHI KHOA HOC PHAP LY VIET NAM SO 11 (171)/2023

an ninh thong tin da liéu; tan dung t61 da cdc hinh thic xdc thuc dién
ti dé tiét kiém dugc thoi gian, chi phi cho cdc cd nhan, doanh nghiép
tham gia giao dich di¢n ti vdi toa dn.

Bai hoc kinh nghi¢m khong chi tii toa dn Anh va xi Wales ma con
cdc qudc gia khdc trén thé gidi cho thdy qud trinh trién khai toa dn dién
ti doi hoi sy quyét tim va cam két chinh tri manh mé, cdch tiép can
quan ly toan dién va su tham gia réng rii cia cdc bén lién quan (Chinh
phu, Bé Tu phdp, h¢ thong toa dn...). Hon ntia, tim nhin, chién lugc
chi ¢6 thé dugce hién thuc héa bing k& hoach hop ly, cdc muc tiéu va
hanh dong cu thé, di kem chi s6 do luong hi¢u suit (key performance
indicators, KPIs). Cudi cung, cdc bi¢n phdp thuc thi nén dugce dieu chinh
linh hoat va dugc thic ddy béi tu duy cai tién lién tuc.”® @
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