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Tom tat
So vdi cdc logi hinh trdach nhiém phdp ly thong thuong nhu trach nhiém hinh su, trach nhi¢m
hanh chinh, trdach nhi¢m dan s va trach nhiém ky ludt nha nudc, trach nhiém Hién phdp chua
dugc cdc nha khoa hoc ldn cdac nha chiic trach nudc ta quan tam diing miic. Bai viét nay phdn
tich cdc quy dinh phdp ludt, thuc tién dp dung va nhu cdu hoan thi¢n mét s6 bién phdp trach
nhiém hién phdp cia nguoi gine chiic vy nha nudc (mién nhiém, bai nhiém, cdach chiic, xéa tu
cdch ginr chiic vy nha nudc) ciing nhu viée bé phiéu tin nhi¢m nhing ngudi dugec Qudc héi bau
va phé chudn.

Tu khoa: vi pham hién phdp, trach nhi¢m hién phdp, trach nhiém chinh tri

Abstract
Compared to other types of legal liability such as criminal liability, administrative liability,
civil liability and state disciplinary liability, constitutional liability is not widely recognized
by Vietnamese scholars and authorities. This article analyzes legal regulations, practical
applications, and the need to refine certain constitutional accountability measures for state officials
(such as dismissal, removal from office, revocation of office, and disqualification from holding
state positions), as well as the process of credit voting for individuals elected and approved by
the National Assembly.
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1. Khai quat vé trach nhiém hién phap

Trich nhi¢m Hién phdp (TNHP) Ia nhing hau qua bit lgi ma chinh
quyén budc cdc cha thé vi pham Hién phdp phdi ginh chiu.! Pay la moét
vin dé phdp ly quan trong dugc cdc nha luat hoc trén thé gidi quan tim.”
Theo PGS.TS. Nguyén Cinh Hgp, TNHP dugc thé hién bing cdc bién
phdp cudng ché nha nudc dugce luat Hién phdp quy dinh, ¢é muc dich chu
yé&u a khoi phuc trat ty Hién phdp va phong ngita vi pham Hién phip.> O

1 Tran Thuy Van, “Trdch nhi¢m phdp ly Hién phdp Nga va goi mé hudng nghién ciiu vé trich
nhiém phdp ly Hién phdp Viét Nam”, Tap chi Qudn ly nha nudc, 2022, https://www.quan-
lynhanuoc.vn/2022/10/13/trach-nhiem-phap-ly-hien-phap-nga-va-goi-mo-huong-nghien-
cuu-ve-trach-nhiem-phap-ly-hien-phap-viet-nam/, truy cap ngay 13/10/2022

2 Chéng han, Gido trinh Ludt Hién phdp Nga ctia Kozlova E.Y va Kutaphin (xudt bin nim 2012)
¢6 hin mét chuong riéng vé trich nhiém Hién phdp, d6 la Chuong I1 (Trdch nhiém Hién phdp)
va duge dit sau Chuong I (Khdi qudt vé Luat Hién phdp). Xem thém: Konapames Anapeit
AnexcannpoBud, Teopus KOHCTUTYLIHOHHO-IPaBOBOWM OTBETCTBEHHOCTH B Poccuiickoit
Oeneparmn, 2011 (Kondrashev, Andrey Alexandrovich, Theory of constitutional and legal re-
sponsibility in the Russian Federation, 2011), https://www.dissercat.com/content/teoriya-kon-
stitutsionno-pravovoi-otvetstvennosti-v-rossiiskoi-federatsii, truy cap ngay 27/7/2023.

3 Nguyén Cinh Hop, “Khdi niém va bin chit cua trich nhiém Hién phdp”, Tap chi Khoa hoc
phap ly Viét Nam, s6 09(169), 2023, tr. 1-6.
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nudc ta, traich nhi¢m Hién phdp véi tu cich néu trén hau nhu chi duge de
cap trong mot s6 chuyén khao hoic tap chi khoa hoc.*

Theo tdc gid, ly do cua sy kém phé bién cia loai hinh trich nhiém phdp
ly nay xudt phdt tii chinh dac trung ctia né:> (i) Co s6 cia TNHP [a vi pham
Hién phdp; (i) Chu thé tham gia quan h¢ TNHP chu yéu [a co quan nha
nudc va ngudi giti chiic vy nha nudc; bén canh d6 Ia cdc t6 chic quyén luc xa
hoi khdc (dang phdi chinh tri, t6 chiic chinh tri - x3 hoi...); cong dan (trong
mo1 quan hé¢ véi Nha nude vé vige thuc thi cha quyén quéc gia d6i véi dan
cu); (ii1) TNHP dong thoi [a mot loai trach nhiém chinh tri vi TNHP ¢6 thé
phdt sinh trong qud trinh cdc chu thé luat hién phdp (cha yéu la cdc thiét ché
quyén luc cong) thuc hién hoat dong chinh tri; (iv) Co s6 dp dung TNHP la
nguodn cua luat hién phdp, bao gobm Hién phdp va cdc dao luit mang tinh hién
phdp (luat t6 chuc, luat bau cu, luat quéc tich...); (v) Biéu hién caa TNHP Ia
viéc dp dung cic ché tai cuaa luat hién phdp, néu khong thi chi la trich nhiém
chinh tri dugc tuyén bé bang Hién phdp. Hién nay, Hién phdp nim 2013 quy
dinh TNHP cua cdc chiic danh cao cdp cia Qudc héi va cic co quan khic
do Quéc hoéi thanh lap, thdm phdn, tuéng linh cdce lyc lugng va trang, quan
chic ngoai giao, Chu tich, Phé Chu tich UBND cép tinh.

2. Mot s6 bién phap trach nhiém hién phap d6i véi nguoi gia chuc
vu nha nuéc

Cidc bién phdp TNHP (hay ché tai Hién phdp) 1a cdc bién phdp cuong
ché dugc luat hién phdp quy dinh déi véi chu thé vi pham Hién phdp.® Pic
diém né1 bat nhit ciaa bién phdp TNHP la chung khong dugc quy dinh
thanh h¢ théng nhu h¢ théng hinh phat hay xu phat vi pham hanh chinh,
cin cud theo muc do nghiém khic cia ché tai va ¢6 su phan dinh bi¢n phdp
xu phat chinh va bién phdp xtt phat b6 sung cting nhu bién phdp khic phuc
hau qua. D61 véi TNHP, cdc ché tai thudng gin véi cha thé nhu gidi tin
Nghi vién, ph€ truit Toéng théng, cich chiic B6 trudng. . .; dong thoi, trong
nhitu trudng hop, phdp luat chi quy dinh moét cich khdi qudt can cui dé

4 Bui Ngoc Son, “Trich nhiém Hién phdp”, Tap chi Nghién aiu lgp phdap, s6 4 (27), 2003;
Tao Thi Quyén, “Vi pham phdp luat va vi pham Hién phdp”, Tap chi Nghién ciu ldp phap,
s6 12(149), 2009; Tran Thuy Van, “Trich nhiém phdp ly Hién phdp Nga va goi mé hudng
nghién ciu vé trich nhiém phdp Iy Hién phdp Viét Nam”, Tap chi Qudn ly nha nudc, 2022,
https://www.quanlynhanuoc.vn/2022/10/13/trach-nhiem-phap-ly-hien-phap-nga-va-
-goi-mo-huong-nghien-cuu-ve-trach-nhiem-phap-ly-hien-phap-viet-nam/, truy cap ngay
13/10/2022.

5 Nguyén Minh Poan (chu bién), Mgt s6' vdn dé ly ludn va thuc tién vé trach nhiém phdap ly cia Nha
nudc, can bg, cong chiic, vién chiic, co quan nha nudéc 6 Viét Nam, Nxb. Chinh tri quéc gia, Ha Noi,
2014, tr. 84-89; Mai Vin Thing, “Trdch nhiém Hién phdp trong béi canh cai cdch phdp luat
va nhu cau kiém sodt quyén luc nha nudc 6 Viét Nam hién nay”, Tap chi Ludt hoc, s6 5, 2019,
tr. 70-73.

6 Trong khuon khé bai viét nay, noi ham thudt ngt “nguoi giir chiic vu nha nudéc” khong bao gom:
dai biéu Quéc hoi va dai biéu Hoi dong nhan dan cdc cdp.



LUAT HANH CHINH DOI: https://doi.org/10.70236/tckhplvn.131 3

dp dung loai ché€ tai nay. Nhin chung, TNHP thutng gdom cdc bi¢n phdp
sau: dinh chi, bai bo van ban trdi Hién phdp; phé truit Téng théng; gidi tin
Nghi vi¢n; gidi tin Chinh phu; thanh vién Chinh phu tit chic; tudc hoic
dinh chi quyén bau cu, quyén ting ci cia cong dan; bai mién dai biéu dan
ct; hay két qua bau cu dai biéu dan cu; huay két qua trung cau y dan; gidi
tin, chdm duit quyén han ctia co quan hoic nguoi git chiic vy nha nudc; bai
nhi¢m, cich chic d6i véi ngudi giti chiic vy nha nudc; cdm hoic dinh chi
hoat dong cua cdc ding chinh tri hay t6 chiic xa hoi; tude qudc tich; tude
cdc phan thuéng va cdc danh hiéu vinh du nha nudc. ..

Vé mit hau qua, TNHP cang ¢6 nhing diém khdc biét so véi cdc loai
trach nhi¢m phdp ly khdc (hinh sy, dan sy, hanh chinh, ky luit nha nudc).
Ché tai hién phdp khong tic dong dén quyén tu do cd nhan cta cdc chu thé
TNHP vo6n Ia dic trung ctia ché tai hinh su (phat ti giam, ta hinh); khong
xam pham tinh trang tai san ctia ¢4 nhan, t6 chic nhu ché tai dan sy, hanh
chinh (phat tién, tich thu tang vat, phuong tién, tich thu tai san); khong tic
dong tryc ti€p cic moi quan hé trong hé théng cong vy nhu trich nhiém
ky luat nha nudc. Cdc bién phip TNHP chi ¢6 thé tic dong truc tiép dén
cdc quyeén chinh tri co ban. Do d6, TNHP ¢6 muc dich khoi phuc, phong
nglia va gido duc la cha yéu chu khong phai la triing phat.

Do ché¢ tai hién phdp ¢ tinh chit cd biét hda cao, khong duge quy
pham luat hién phdp ndi chung va Hién phdp ndi rieng minh dinh nén da
dan dén nhit¢u cich phan chia ché tai hién phdp. Sy phan nhém nay rit khé
¢6 sy théng nhit vi méi cdch phan loai ché tai déu c6 co sé nhit dinh. Néu
dua vao chu thé bi dp dung cdc bién phip TNHP, chung ta dé dang nhan
ra nhém cdc bién phdp TNHP d6i véi nguoi git chiic vu nha nudc (tru
nhém dai biéu dan ct) nhu nguyén thu qudc gia, quan chiic hanh phép,
quan chuic tu phdp...’

2.1. Mién nhiém

Hién phdp nim 2013 quy dinh vé mién nhiém nhu sau: (1) Quéc hoi ¢
quyén mién nhiém nhiéu chic danh quan trong nhu Chu tich nudc, Thu
tudng Chinh pha, Chdnh dn Toa dn nhan dan t6i cao, va cic thanh vién
khdc ctia Chinh phu, cing nhu phé chuin mién nhi¢m Phé Thu tudng va
Bo truéng Dieu 70); (i) Uy ban Thusng vu Qudc héi ¢é quyén dé nghi
Qudc hoi mién nhiém mét s6 chic danh va phé chuin mién nhiém dai si
Bieu 74); (111) Chu tich nudc ¢6 quyén dé nghi mién nhi¢ém nhiéu chuc
danh quan trong va thuc hién mién nhiém theo nghi quyét caa Qudéc hoi
(Diéu 88); (iv) Thu tudng Chinh phu ¢6 quyén trinh Qudc hoi phé chuin
mién nhi¢m Phé Thu tudng, Bé trudng va cdc chic danh khdc, cing nhu

7 Trudng Pai hoc Luat TP. H6 Chi Minh, Bdo cdo téng két D¢ tai khoa hoc va cong nghé cdp Bo
“Trdch nhiém Hién phap — Co 56 ly lugn va thyc tién”, Cha nhiém: PGS.TS. Nguyén Canh Hop,
2023, tr. 32-35.
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mién nhi¢m Thu truéng va Cha tich UBND tinh, thanh phé (Piéu 98).

Theo Luit Cdn bo, cong chiic nim 2008 (dugc sta d6i, bé sung nam
2019), mién nhi¢m la viéc cdn bo, cong chiic dugce thoi giti chiic vy, chuc
danh khi chua hét nhiém ky hoiac chua hét thoi han b6 nhiém (Piéu 7) do
khong hoan thanh nhiém vy, thi€u trich nhiém, do yéu cau cua nhi¢m vy
hoic theo dé nghi cua cin bo, cong chiic vi Iy do stic khoe hoic ly do khic.
Mién nhiém la thuat ngu phdp ly duge quy dinh trong cic Hién phdp nim
1992 va 2013. Cdc ban Hién phép trudc d6 chua phan biét gitia mién nhiém
v6i bai nhiém ma chi quy dinh chung bang thuat ngti bai mién.®

Theo Luat T6 chiic chinh quyén dia phuong nam 2015 (stia d6i, bo
sung nim 2019), cic Hoi dong nhan dan cdp khdc nhau ¢ quyén mién
nhiém nhung chic danh nhit dinh. Hoi dong nhan dan cdp tinh mién
nhi¢m Chu tich, Phé Chu tich, cdc Truéng ban va Phé Truéng ban cua
Hoi dong nhan dan tinh, cung Chu tich, Phé Chu tich ij ban nhan dan
tinh va cic Uy vién Uy ban nhan dan tinh (Pieu 19). Tuong ty, cic Hoi
dong nhan dan huyén, xa, quan, phudng va thi trin ¢ quyén mién nhiém
cdc chic danh tuong dng theo quy dinh tai cic Piéu 26, 33, 47, 61 va 68.

Theo Luat T6 chiic chinh quyén dia phuong nim 2015 (dugc sua doi,
bé sung nam 2019): (i) Cha tich Uy ban nhan dan cdp tinh c6 quyén phé
chuin két qua mién nhiém Chu tich Uy ban nhan dan, Phé Chu tich Uy
ban nhan dan cip huyén; mién nhi¢ém cdn bo thudc pham vi quan ly theo
quy dinh caa phdp luat (khoan 2 Pieu 22); (i) Chu tich Uy ban nhan dan
cip huyén c6 quyén phé chuin két qui mién nhiém Chu tich Uy ban nhan
dan, Phé Chu tich Uy ban nhan dan cdp x3; mién nhiém cdn bo thuoc
pham vi quan ly theo quy dinh ctia phdp luat (khoan 2 Diéu 29).
2.2. Bai nhi¢m va cdch chiic

Hién phdp nim 2013 quy dinh vé bai nhiém va cdch chic cic chuic
danh quan trong trong hé¢ théng chinh tri cta Viét Nam. Theo bieu 70,
Qudc hoi ¢6 quyén bai nhi¢m Chu tich nudc, Phé Chu tich nudc, Chu
tich Qudc hoi, Phé Cha tich Quéc hoéi, cdce [jy vién Uy ban Thuong vu
Qudc hoi, Chu tich Hoi dong dan toc, Chu nhiém Uy ban ctia Qudéc hoi,
Thu tudng Chinh phu, Chdnh dn Toa dn nhan dan téi cao, Vién trudng
Vién kiém sdt nhan dan t6i cao, Chu tich Hoi dong bau ctt quéc gia, Téng
Kiém todn nha nudc, va ngusi ding dau co quan khdc do Qudéc hoi thanh
lap. Qudc hoi cung ¢6 quyén phé chuin dé nghi cich chic Phé Thu tuéng
Chinh phu, Bo truéng, cdc thanh vién khdc cia Chinh phu va Thim phdn
Toa dn nhan dan t61 cao.

Uy ban Thusng vu Qudéc hoi ¢6 quyén dé nghi Qudc hoi bai nhiém
Cha tich nudc, Chu tich Quéc hoéi, Phé Chu tich Quéc hoi, cdc Uy vién

8 Vién Khoa hoc phdp ly (Bo Tu phdp), Tir dién Ludt hoc, Nxb. Tut dién bich khoa — Tu phdp,
Ha Noi, 2006, tr. 536-537.
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Uy ban Thutng vu Quéc héi, Chu tich Hoi dong dan toc, Cha nhiém
Uy ban cia Quéc hoi, Chu tich Hoi dong bau cti quéc gia va Téng Kiém
todn nha nudc (P1éu 74). Chu tich nudc cé quyén dé nghi Qudoc hoéi bai
nhi¢m Phé Chu tich nudc va Tha tudng Chinh phu; dya vao nghi quyét
cia Qudc hoéi, Chu tich nudc ¢6 thé cdch chic Phé Thu tuéng Chinh
phu, Bo truéng, cdc thanh vién khic ctia Chinh phu, cang nhu Chdnh dn
Toa dn nhan dan t6i cao, Vién trudéng Vién kiém sdt nhan dan téi cao. Cha
tich nudc cang c¢6 quyén cich chic cic Thim phdn Toa dn nhan dan t6i
cao, Phé Chdnh dn, Thim phdn cdc toa dn khic, Phé Vién truéng, Kiém
sdt vien Vién kiém sit nhan dan t6i cao, Téng tham muu truéng, va Cha
nhi¢m Téng cuc chinh tri Quan doi nhan dan Viét Nam (Diéu 88). Tha
tudng Chinh pht ¢6 quyén trinh Qudc hoi phé chuin dé nghi cich chuc
Phé Thu tuéng Chinh phu, B truéng va cdc thanh vién khdc cua Chinh
phu, cung cdch chic Chu tich va Phé Chu tich [jy ban nhan dan tinh,
thanh phd truc thuéc trung uong (bieu 98).

Luat Cdn bo, cong chiic nam 2008 (stia d6i, bé sung nam 2019) dinh
nghia bai nhiém la viéc buéc moét cin bo thoi gia chiic vu trude khi hét
nhi¢m ky, dp dung cho cdc chic vu do bau cu. Cdch chic la viéc cho cdn
bo, cong chic lanh dao thoi giti chiic vy khi chua hét nhiém k¥ hoic thoi
han b6 nhiém, dp dung cho cic chiic vu do b6 nhi¢m. Luat T6 chiic chinh
quyén dia phuong nam 2015 (stia d6i, b6 sung nam 2019) quy dinh cic
Hoi dong nhan dan cip tinh, huyén, xi, quan, phudng, thi trin c6 quyén
bai nhi¢m cdc chiic danh tuong tng nhu Chu tich va Phé Chua tich Hoéi
dong nhan dan, cdc Truéng ban va Phé Trudéng ban cua Hoi dong nhan
dan, cing Chu tich, Phé Chu tich Uy ban nhan dan va cic Uy vién Uy
ban nhan dan. Chu tich Uy ban nhan dan cip tinh va huyén ¢6 quyén phé
chuin két qua bai nhiém va cich chiic cdc chiic danh thu¢c pham vi quan
ly cua minh.

2.3. Xoa tu cdch gin chiic vu nha nudc

Thuc tién truy cdu TNHP bang hinh thic mién nhiém, bai nhiém va
cdch chic d6i véi nguoi giti chic vu cao cidp cua Nha nudc nhiang nam
qua cho thidy mot s6 vin dé bat ciap nhu vin dé xu ly ky luat d6i véi moét
s6 nguol tiing git chiic vu nha nudc nhung bi phdt hi¢n sai pham nghiém
trong khi da hét nhiém ky hoidc vé huu cang nhu vin dé lya chon hinh thiic
TNHP... Tinh huéng dudi day [a mét vi du dién hinh.

Ngay 23/11/2016, Qudc hoi da thong qua Nghi quyét s6 33/2016/
QH14 veé chit vin va trd 161 chit vin tai k¥ hop thi hai, Quéc hoi khoa
XIV. Theo d6, an dau tien Qudc hoi dua vao nghi quyét viéc phé phdn
nghiém khic déi véi mot cdn bo cdp cao va cong khai trude nhan dan ca
nudc: “Qudc hoi phé phdn nghiém khic 6ng Vi Huy Hoang, Bo trudng
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Bo Cong Thuong nhiém ky 2011-2016 trudc Qudc hoéi va cu tri ca nudc
do da c¢6 nhting vi pham vé cong tic cdn bé trong thoi gian dam nhi¢m
chic vy néu trén, gy hau qua nghiém trong, anh huéng xau dén uy tin cta
bang, Nha nudc, Bo Cong Thuong, giy buic xtic trong xa héi, duge nhitu
dai biéu Qudc hoi quan tim chit vin. Giao Uy ban thudng vu Qudc hoi,
Chinh pht, cdc co quan bao v¢ phdp luit tiép tuc lam ro va xi ly theo quy
dinh cua phdp luat; dong thoi, ting cudng cong tic gidm sdt, quan ly cin
bo, lam t6t viéc thanh tra, kiém tra d€ kip thoi phdt hién, xu ly nghiém cdc
hanh vi sai pham cta cdn bo, cong chiic, vién chiic, nhit Ia cin bo lanh dao,
quan ly va ngusi duing dau; khin truong ra sodt, sia déi, b sung theo tham
quyén cdc vin ban quy pham phdp luit vé cin bo, cong chiic, vién chuic,
tao ¢o s6 phdp ly dong bo dé xu ly cong bing va nghiém minh cdc hanh vi
vi pham cua cdn bo, cong chiic, vién chiic, ké ca khi da chuyén cong tic
hoac nghi huu” (Piéu 2).

Ngay 21/01/2017, Uy ban Thuong vu Qudéc hoi da ban hanh Nghi
quyét s6 344/NQ-UBTVQH14 veé viéc xi ly ky luat d6i véi ong Va Huy
Hoang. Theo d6, cin ci Hién phdp nim 2013, Luiat T6 chic Qudéc hoi
nam 2014, Nghi quyét s6 33/2016/QH14, vian ban s¢ 2726-CV/VPTW
cta Vin phong Trung uong Pang; dong thoi trén co sé T trinh s§ 27/
TTr-CP ctia Chinh phu, Bio cdo thim tra s6 314/BC-UBPL14 ctia Uy
ban Phdp luat va y kién ctia cic thanh vién Uy ban Thusng vu Qudéc hoi tai
phién hop thu 6, Uy ban Thusng vu Qudc héi da ban hanh Nghi quyét s6
344/NQ-UBTVQH14 ve viéc xi ly ky luat d61 véi ong Va Huy Hoang.
Nghi quyét s6 344/NQ-UBTVQH14 quyét nghi xu ly ky luat bing hinh
thic xda tu cich nguyén Bé truéng Bo Cong thuong nhi¢m ky 2011-
2016 déi véi ong Vu Huy Hoang do da ¢6 nhting vi pham vé cong tic cdn
bé khi git chiic vu Bo trudng trong nhiém ky nay va Ban Bi thu Trung
uong Pang di thi hanh ky luat tai Nghi quyét s6¢ 388-QDINS/TW ngay
03/11/2016. Nghi quyét giao Thu tudng Chinh phu ra quyét dinh xu ly
ky luat d6i véi ong Va Huy Hoang; giao Chinh pha khin truong nghién
cuu, trinh Qudéc hoi xem xét, quyét dinh viéc ban hanh mdi hojc stia doi,
bé sung quy dinh ctia luat vé cin bo, cong chiic, vién chiic, tao co sé phdp
ly dong bo dé xu ly cong bang, nghiém minh cdc hanh vi vi pham cuia cin
b, cong chiic, vién chiic, ké ca khi da nghi huu hoic chuyén cong tic ra
khoi bo mdy nha nudc.’

Ngay 21/01/2017, Tha tuéng Chinh pha da ky Quyét dinh veé viéc
thi hanh ky luat d6i véi ong Vi Huy Hoang bing hinh thuic xd6a tu cich
nguyén Bo truéng Bo Cong thuong nhiém ky 2011 - 2016. Pay la Ian dau

9 Qudc hoi, “Uy ban thudng vu Quéc hoi ban hanh Nghi quyét ve viec xi ly ky luat déi véi
ong Va Huy Hoang”, Cdng Théng tin di¢n tir Qudc hgi, 2017, https://quochoi.vn/tintuc/Pag-
es/tin-hoat-dong-cua-quoc-hoi.aspx?ItemID=32575, truy cap ngay 15/4/2023.
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tién mot cdn bo bi ky luat bing hinh thiic xda tu cdch giti chiic vy nha nudéce
(tu cdch nguyén Boé trudng) sau khi da nghi huu. T tién 1¢ nay, Tha tudng
Chinh phu sau d6 da ban hanh nhi¢u quyét dinh thi hanh ky luat bang hinh
thiic xda tu cdch nguyén Bé truéng Bo Thong tin va Truyén thong nhiém
ky 2011-2016 déi véi ong Nguyén Bic Son (Quyét dinh s¢ 1433/QD-
TTg ngay 26/10/2018); xda tu cich nguyén Thu truéng Bo Qudc phong,
Tu lénh Quan chung Hai quan déi véi ong Nguyén Vin Hién (Quyét dinh
s6 1117/Qb-TTg ngay 03/9/2019)...

biém b khodin 5 Pieu 84 Luit Cdn bo, cong chic nam 2008 (dugc
stia d6i, b6 sung nim 2019) quy dinh: “Cdn b, cong chiic sau khi nghi
vi¢c hodc nghi huu mdi phdt hién ¢é hanh vi vi pham trong thoi gian
cong tdc thi tuy theo tinh chit, miic d¢ vi pham phai chiu mét trong
nhting hinh thic ky luat khién trich, canh cdo, xda tu cdch chic vu da
diam nhiém gin vdi hé qua phdp ly tuong ting véi hinh thiic xi ly ky luat”.
Mot ngudt da nghi viéc, nghi huu thi khong con Ia cin bo, cong chiic
béi ho cung khong con git chiic vy, khong con trong bién ché va cing
khong huéng luong tit ngan sich nha nudc. Do d6, TS. Cao Va Minh
da dit ra vin dé vé tinh phtt hgp vé hinh thic xd ly ky luat d6i véi nguoi
khong con la cdn bo, cong chiic cang nhu pham vi di¢u chinh ctia Luat
Cidn b, cong chiic nim 2008 (stia d6i, b6 sung nim 2019)." Theo tdc
gid, dieu nay chi c¢6 thé dugce giai quyét moét cdch thiu dio néu dp dung
TNHP d6i véi nhtng truong hgp nay.
2.4. Bo phiéu tin nhiém tai Quéc hoi

Bo phi¢u tin nhiém' 1a moét tha tuc d€ Qudc hoi thyc hién quyén
mién nhiém, phé chuin dé nghi mién nhi¢m nguéi giti chiic vu do Qudéc
hoi bau hoic phé chuin khi ngusi dé khong xiing ding véi trong trdch
dugc trao."”? Tuy khong phii 1a mot hinh thic TNHP nhung viéc thé ché
héa hoat dong nay gép phan quan trong dé truy ctiu TNHP.

K€ tu khi Nghi quyét s6 51/2001/QH10 bé sung quy dinh vé viéc
bo phi€u tin nhiém d6i véi nhing ngusi gia cdc chiic vu do Qudc hoéi
bau hoic phé chuin duge ban hanh dén nim 2009, thuc tién nghi trudng

10 Cao Vu Minh, “Xii ly ky luat d6i véi nguoi da nghi viéc, nghi huu méi phit hién c6 hanh vi
vi pham trong thoi gian cong tic”, Tap chi Khoa hoc phap ly Viét Nam, s6 08, 2020, tr. 10-12.

11 Pitu 2 Nghi quyét s6 85/2014/QH13 giai thich nhu sau:
“1. Ldy phiéu tin nhi¢m la viec Qudc hoi, Hoi dong nhan dan thuc hién quyén gidm sdt, dinh
gid muc do tin nhiém déi véi ngusi git chiic vu do Qudc hoi, Hoi dong nhan dan bau hoic
phé chudn dé lam co s6 cho viéc xem xét ddnh gid cdn bo.
2. Bé phiéu tin nhi¢m 1a viec Quéc hoi, Hoi dong nhan dan thé hién sy tin nhiém hoic khong
tin nhiém d6i véi ngusi giv chie vu do Quéc hoi, Hoi dong nhan dan bau hoic phé chuin
dé Iam co s6 cho viéc mién nhiém hoic phé chuin dé nghi mién nhiém ngusi khong dugc
Qudc hoi, Hoi dong nhan dan tin nhiém”.

12 Vu Buc Khién, “Quy dinh vé béd phi¢u tin nhiém: tii mong mudn dén hién thuc”, Tap chi
Nghién aiu ldp phap, s6 10, 2009, tr. 12-14.
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cho thidy Qudc hoéi chua in nao thuc hién quyén bo phi€u tin nhiém.
Bén canh d6, Quéc hoi da dp dung mot hinh thic mién nhi¢m déi véi
ca ba truong hgp: moét ngusi duge thoi git chiic vy nay dé gitt mot chuic
vu khdc cao hon; nguoi thoi giti mot chiic vu da kiém nhi¢m nhung vin
giti chic vu cao hon va nguoi khong duge Qudéc hoi tin nhi¢m giao git
chiic vu d6 ntia vi da ¢6 sai Jam, khuyét diém. Viéc Qudc hoi chi dp dung
chung mot hinh thic mién nhiém d6i vdi nhiing nguoi thudc cdc trudng
hop trén day 1a bit hgp ly. Khoan 8 Piéu 70 Hién phdp nim 2013 quy
dinh: “Qudc hoi béd phiéu tin nhiém déi véi nguosi giti chiic vu do Qudc
hoi bau hoic phé chuin”. Hién phdp nam 1946 goi trudng hgp nay la
biéu quyét khong tin nhiém. Thong 1¢ qudc t€ goi la bé phiéu bit tin
nhiém. Nghién ciiu noi dung nay, ching t61 nhan thdy hai vin d¢ néi bat
sau day:

Mot la, h¢ qua phdp ly caa hoat dong bo phiéu tin nhi¢m thiéu sy phan
héa va chua ro tinh ché tai.

bieu 13 Luat T6 chic Qudc hoi nam 20147 quy dinh: (i) Qudc hoi
bo phiéu tin nhiém d6i véi nguoi git chiic vu do Qudéc héi bau hoic phe
chuin trong cic truong hop sau day: a) Uy ban thuosng vu Quéc hoi de
nghi; b) C6 kién nghj cua it nhit hai muoi phin trim téng s6 dai biéu Qudéc
hoé1; ¢) Cé kién nghi cua Hor dong dan toc hoic ny ban cua Qudc hoi;
d) Nguoi dugce 1dy phi¢u tin nhiém ma c¢d tii hai phin ba téng s6 dai biéu
Qudc hoi tré 1én ddnh gid tin nhiém thip. (i) Néu ¢ qud ntia téng s6 dai
biéu Qudc hoi bo phi¢u khong tin nhiém thi ngusi duge dua ra bo phiéu
tin nhiém cd thé xin tii chic. Truong hop khong tui chiic thi co quan hoac
ngudi c6 thim quyeén gidi thiéu d€ Qudc hoi bau hoic phé chuin chic vu
d6 ¢ trich nhi¢m trinh Qudc hoi xem xét, quyét dinh viéc mién nhi¢m
hoiac phé chuin dé nghi mién nhiém ngusi khong duge Qudc hoi tin
nhiém. Nhu vay, két qua ldy phi€u tin nhiém Ia mot trong nhiing cin cu dé
cdc co quan dan ci bo phiéu tin nhiém chidc danh htiu quan.

bieu 10 cua Nghi quyét s6 85/2014/QH13 quy dinh veé viéc 14y phi¢u
tin nhiém, bé phiéu tin nhiém déi véi nguoi giti chiic vu do Qudc hoi, Hoi
dong nhan dan bau hoic phé chuin xdc dinh hé qua déi véi ngusi duge ldy
phiéu tin nhi¢m nhu sau: (1) Nguoi dugce 14y phi€u tin nhiém c¢é qud nua
téng s dai biéu Quéc hoi, dai biéu Hoi dong nhan dan dinh gid “tin nhiém
thap” thi ¢6 thé xin tui chuc. (i) Nguoi duge 1y phi€u tin nhiém cd ti hai
phin ba téng s¢ dai biéu Qudc hoi tré 1én dinh gid “tin nhi¢m thip” thi
Uy ban thusng vu Quéc hoi trinh Qudéc hoi, Thusng tryc HDND trinh
HDND bo phi€u tin nhi¢m.

13 Dieu 89 Luat TG chiic chinh quyén dia phuong nam 2015 (dugc sta déi, b6 sung nam 2019)
thé hién noi dung tuong tu trong hoat dong cuia HDND.
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Nhu vay, h¢ qua caa viéc ldy phiéu tin nhi¢m (qud nua téng s6 dai
biéu dinh gid “tin nhiém thip”’) va bé phi€u tin nhiém (qud nda dai biéu bo
phiéu “khong tin nhiém”) co ban nhu nhau va mang tinh khuyén nghi (cé
thé xin tit chuic). So sinh véi Ditu 54 Hién phdp nam 1946, c6 thé thiy ro
tinh ché tai caa viéc ti chiic nhu “B¢ truéng nao khong duge Nghi vién
tin nhiém thi phai ti chuc”.

Hai la, nhu cau dong bo hda van kién DBang véi vin ban phdp luat vé
cdc hinh thic TNHP.

Luat Cdn bo, cong chic nim 2008 (dugc sua d6i, bé sung nim 2019)
chi xdc dinh hau qua phdp ly ma chua néu r6 can ci hay ly do dé co quan
¢6 thAim quyeén dp dung cdc hinh thic trich nhiém gom mién nhi¢m, bai
nhiém, cdch chic va tii chic.™

Quy dinh s6 41-Qb/TW (ngay 03/11/2021) cua Ban chip hanh
Trung uong Ping vé vi¢c mién nhiém, tit chiic d61 véi cdn bo giai thich
nhu sau: (i) Mién nhi¢m [a viéc cip c¢6 thim quyén quyét dinh cho cdn
bo thoi giti chic vu khi chua hét nhiém ky hoic chua hét thsi han bé
nhi¢ém do khong ddp ting ducc yéu ciu cong viéc, uy tin giam sut, cd vi
pham nhung chua dén muc xu ly ky luat cdch chie. (i1) Tu chiic 1a viéc cdn
bé ty nguyén xin thoi git chiic vu khi chua hét nhiém ky hoic chua hét
thai han b nhiém va duge cdp ¢6 thim quyeén chdp thuan. Ban chip hanh
Trung uong khing dinh moét trong ba nguyén tic xt ly cdn bo la: “Kién
quyét, kip thoi xem xét cho mién nhié¢m, tii chic d6i véi cin bo khi ¢6
da cin cd. Khong thuc hi¢n viéc cho tit chiic d61 véi cdn bo thude trudng
hop phai mién nhi¢m”.

Quy dinh s6¢ 96-Qb/TW (ngay 02/02/2023) cua Ban chip hanh
Trung uong Pang ve viéc ldy phi€u tin nhiém dé1 véi chuic danh, chic vy
lanh dao, quan ly trong h¢ théng chinh tri hudng dan viéc st dung két qua
phiéu tin nhi¢m nhu sau: (i) Nhung truong hop ¢6 trén 50% nhung dudi
2/3 s6 phiéu tin nhiém thip thi cip c¢é thdm quyén quan ly cin bo dua ra
khéi quy hoach cdc chiic vu cao hon; xem xét cho thoi giti chiic vu dang
dam nhiém, bd trf cong tdc khdc hogc cho tii chiic hoic ti€n hanh bo phi¢u
tin nhi¢m theo quy dinh. (i1) Nhung truong hgp ¢6 tit 2/3 s¢ phiéu tin
nhié¢m thip trd lén thi cip c6 thim quyén quan ly cin bé thuc hién mién
nhi¢ém chic vu dang dam nhiém va bg tri cong tdc khdc (thip hon) ma
khong cho dén hét nhiém ky, hét thoi han bé nhiém. ..

Tai ky hop thui 6, Quéc hoi khéa XIV da tién hanh ldy phiéu tin
nhi¢m d6i véi 48 ngudi trén téng s6¢ 50 ngusi git chic vu do Qudc
hoi bau hoic phé chuin, két qua khong ¢6 trusng hgp nao ¢6 hon 50%

14 Theo Luat Cdn bo, cong chiic nim 2008 (dugc sia déi, bé sung nim 2019), tit chiic 1a viéc
cin bo, cong chiic lanh dao, quan ly dé nghi dugc thoi git chic vu khi chua hét nhiém ky
hoic chua hét thsi han b6 nhiém.
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tong s6 dai biéu Qudc hoi dinh gid “tin nhiém thip”. HDND cdc cip
da tién hanh 14y phiéu tin nhiém déi véi 99.836 nguoi, hau hét deu dat
hon 50% s& phi€u “tin nhiém cao”; ty 1¢ nguoi ¢6 s6 phi€u “tin nhi¢m
thdp” & cdc cdp, cu thé nhu sau: Cip tinh, c¢é 2/1.750 ngusi, chiém
ty 1¢ 0,11%; & cdp huyén 25/13.852 nguoi, chiém ty 1¢ 0,18%; 6 cip
xa 186/84.234 nguoi, chiém ty 1¢ 0,22%. Bén canh nhung két qua dat
dugc, qud trinh thuc hién Nghi quyét s6 85 cung boc 16 mot s6 ton tai,
han ché. Cu thé, Nghi quyét chi quy dinh vé h¢ qui d6i véi ngusi duge
ldy phiéu tin nhi¢m, béd phi€u tin nhiém nhung khong quy dinh ro vé
thoi han thuc hién, dan dén viéc tuy nghi, khong dong bo, théng nhit
trong ca nudc."”

Du thio Nghi quyét cia Qudéc hoi vé viée 14y phiéu tin nhiém, bo
phiéu tin nhi¢m déi véi nguoi giti chiic vu do Qudc hoi, HDND bau
hoic phé chuin nhim sia d6i, bd sung Nghi quyét s6 85/2014/QH13
cing nhu thé ché héa Quy dinh s6 96-QP/TW dugc bién soan theo
hudng quy dinh cuy thé h¢ qua d6i véi ngusi duge 14y phi€u tin nhié¢m,
bo phi€u tin nhiém. Theo d6, nguosi dugce ldy phi€u tin nhi¢ém cé qud nua
dén dudi 2/3 téng s6 dai biéu Qudc hoi, dai biéu HDND ddnh gid “tin
nhi¢m thdp” thi cd thé xin ti chic. Trong théi gian khong qud 10 ngay
ké tii ngay cong bd két qua ldy phi€u tin nhiém ma khong tu chiic thi
Qudc hoi, HDND xem xét, quyét dinh viéc bo phi€u tin nhiém tai k¥
hop d6 hoic k¥ hop gan nhit, nhung khong qud 30 ngay ké tii ngay cong
b6 két qua ldy phi€u tin nhi¢m. Nguoi dugc 14y phiéu tin nhi¢m cé ti 2/3
tong s6 dai biéu Qudc hoi, dai biéu HDND tré 1én dinh gid “tin nhiém
thap” thi co quan ¢ thadm quyén trinh Qudéc hoi, HDND tién hanh mién
nhiém tai ky hop dé hoic k¥ hop gin nhit, nhung khong qud 30 ngay ké
tli ngay cong bd két qua 1dy phi€u tin nhiém. Ngoai ra, trong qud trinh
thao luan, c6 y kién cho ring bo phiéu tin nhi¢m thyc chit Ia mot hinh
thic xem xét ky luat d6i vdéi nguoi gia chic vu do Qudce hoi, HDND
bau hoac phé chuin. Vi theo quy dinh tai Dy thio nghi quyét, cic truong
hop bo phi€u tin nhiém tai Quéc hoi, HDND thuong la do phdt hi¢n
¢6 ddu hi¢u sai pham hoic qua thim do cho thiy nguoi duge Qudc hoi,
HDND bau, phé chuin dat mic “tin nhiém thip”. Trong khi d6, h¢ qua
ning nhit d6i véi ngudi duge 14y phi€u tin nhiém va bo phiéu tin nhi¢m
quy dinh trong Dy thao nghi quyét déu la trinh Qudéc hoi, HDND quyét
dinh viéc mién nhi¢m hoic phé chuin d¢ nghi mién nhiém. Do d¢, y
kién nay d¢ nghi trong trudng hgp ngusi duge béd phiéu tin nhiém 6 tu
qud nta téng s6 dai bi€u tré 1én dinh gid “khong tin nhiém” thi Qudc

15 Nguyén Hoang, “Bé sung, hoan thién dy thio Nghi quyét vé viéc ldy phi€u tin nhiém”,
Bdo Chinh phii, 2023, https://baochinhphu.vn/bo-sung-hoan-thien-du-thao-nghi-quyet-ve-
viec-lay-phieu-tin-nhiem-102230511122241758.htm, truy cap ngay 11/5/2023.
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hoi, HDND tién hanh bai nhiém hogc phé chuin dé nghi cich chic d6i
v6i ngusi d6.'¢

Ngay 23/6/2023, Qudc hoi da thong qua Nghi quyét trén. Viéc ldy
phiéu tin nhi¢m, béd phi€u tin nhiém nham nang cao hi¢u lyc, hiéu qua
hoat dong gidm sit cia Qudc hoi, HDND; nang cao chit lugng, hiéu qua
hoat dong cua bd mdy nha nudc; gép phan dinh gid uy tin va két qua thuc
hi¢n nhiém vy, quyén han dugc giao cta ngusi duge 14y phiéu tin nhiém,
bé phiéu tin nhi¢m, gitip ho thiy dugc muic do tin nhiém cua minh dé tiép
tuc phan ddu, réen luyén, ning cao chit lugng va hi¢u qua cong tdc; lam co
s6 dé co quan, t6 chuc ¢ thdm quyén xem xét danh gid cdn bo, lam co sé
cho cong tic quy hoach, ditu dong, bé nhiém, gidi thiéu cin bo ting c,
mién nhiém va thuc hi¢n ché¢ d¢, chinh sich d6i vdi cdn bo. H¢ qua cua
viéc 14y phi€u tin nhiém, bo phiéu tin nhiém dugc quy dinh nhu sau: ngusi
dugc 1dy phi€u tin nhiém c6 qud nia dén dudi 2/3 téng s6 phi¢u dinh gid
“tin nhi¢m thdp” thi c6 thé xin tit chiic; truong hop khong xin tir chiic thi
Uy ban Thutng vu Qudc hoi trinh Qudc hoi, thusng tryc HDND trinh
HDND tién hanh bo phi€u tin nhi¢m tai ki hop dé hoic k¥ hop gan nhit;
truong hgp mot ngusi da dugce ldy phiéu tin nhiém cuing mot [an véi nhiéu
chic vu thi viéc bo phiéu tin nhiém dugce thyc hién moét Ian d6i véi cdc
chuc vu d6. Nguoi duge 14y phi€u tin nhiém ¢6 tii 2/3 t6ng s6 phi€u dinh
gid “tin nhiém thip” tré lén thi co quan hoic ngusi ¢6 thdm quyén gidi
thi¢u ngudi dé dé Qudc hoi, HDND bau hoic phé chuin c6 trich nhiém
trinh Qudc hoi, HDND tién hanh mién nhiém tai ki hop d6 hoic ky hop
gan nhit; trudng hop mot nguoi da duge &y phiéu tin nhiém cuing moét [an
vl nhiéu chic vu thi thuc hién viéc mién nhiém d61 véi tat ca cdc chiic
vu dé."”

3. Mot s6 kién nghi

Thit nhdt, d¢ dam bdo tinh minh bach va cong biang trong cong tic
nhan sy, nha lam luat can phan héa cic truong hgp mién nhiém nguoi
giti chiic vy nha nudc thanh hai loai nhu sau: (1) Mién nhi¢ém do nang luc
kém, sic khée yéu, hoan cinh gia dinh... ma khong ¢6 vi pham trong khi
thi hanh cong vu hoic nhiém ky. Trong truéng hep nay, bién phdp mién
nhi¢m khong mang tinh ché tai; (i) Mién nhi¢ém do ¢6 sai pham va phii
chiu trich nhi¢ém phdp ly, trong dé c¢6 trach nhiém cua nguci ding dau.
Dong thoi, nha lam luat cing can phan biét gitia mién nhiém vdi viéc chip

16 Thanh Chung, “Lam r6 co s6 quy dinh cdn bo tin nhiém thdp, khong qud 10 ngay phai tit
chuc”, Tudi tré Online, 2023, https://tuoitre.vn/lam-ro-co-so-quy-dinh-can-bo-tin-nhiem-
thap-khong-qua-10-ngay-phai-tu-chuc-20230511102534394.htm, truy cap ngay 11/5/2023.

17 Leé Hiép, “Quéc hoi quyét dinh khong ldy phiéu tin nhiém cdn bo cidp xa”, Bdo Thanh nién,
2023, https://thanhnien.vn/quoc-hoi-quyet-dinh-khong-lay-phieu-tin-nhiem-can-bo-cap-
xa-18523062314215442.htm, truy cap ngay 23/6/2023.
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nhan cho nguoi git chiic vu nha nudc tui chic. Trong méi tuong quan nay,
mién nhiém thé hién tinh chu dong tit nha chuic trdch dé kip thoi xi ly cong
tic nhan sy (vi dy: nguoi giti chic vy nha nudc bit ngo bi suy giam stic
khoe dén muc khong thé dim nhiém dugce chiic vu ma khong thé ty minh
lam don tui chiic); con ti chiic thé hién su cht dong tii phia nguoi git chiic
vu nha nudc (vi du: ngusi git chiic vu nha nude nhén ra ning lyc ban than
khong ddp ting duge yéu ciu cong tic nén tu minh lam don tit chuic). Tét
nhién, ngudi ti chic chi ¢6 thé duge cdp ¢6 thim quyeén chdp nhan cho tu
chic néu ho khong ¢é vi pham.

Thit hai, can stia d6i Luat Cdn b, cong chiic hién hanh theo hudng
khong quy dinh hinh thiic ky luat cich chic va bai nhiém d6i véi cdn bo
(diém c va d khoan 1 biéu 78 Luat Cdn b, cong chiic). Péi véi hinh thiic
bai nhi¢m, cin cd va thu tuc bai nhiém ngudi gid cdc chiic vy nhu Cha tich
nudc, Chu tich Qudéc hoi, cdc uy vién Uy ban Thuong vu Qudc hoéi, thanh
vién Chinh phu, Chdnh dn Toa dn nhan dan t6i cao, Vién trudng Vién
kiém sdt nhan dan t6i cao di duge Hién phdp, Luat T6 chiic Qudc hoi va
Noi1 quy ki hop Quéc héi quy dinh. Do vay, TNHP cin dugc phan biét
vdi trich nhiém ky luat nha nudc. P61 véi hinh thiic cich chiic, Hién phdp
khong thita nhan viéc dp dung d6i véi cic chiic danh néu trén vi ho duge
bé nhiém thong qua bau c, dia vi phdp ly ctia ho do Hién phép va cdc dao
luat vé t6 chic chinh quyén, tic cic dao luat hién dinh quy dinh.

Thii ba, nha Iam luat can minh dinh hinh thiic x6a tu cdch git chiic vu
nha nuéc 1a mot bién phdp TNHP nham cin co khic phuc 16 héng trong
vin deé xu ly ky luat d6i véi moét s6 ngudi tiing giti chiic vu nha nude nhung
bi phdt hién sai pham nghiém trong khi da hét nhiém ky hoic vé huu; cang
nhu dim bio nguyén tic “khong c6 vung cdm, khong cé ngoai 1¢, bit ké
ngudi dé la ai, khong chiu stc ép cua bit ki cd nhan nao” trong cong cudc
phong chéng tham nhting hién nay 6 nudc ta.'

Thii tr, nha lam luat can phan héa ranh mach va hop ly hé¢ qua phdp ly
cua hoat dong béd phiéu tin nhiém déi véi nhiing ngusi do Qudc héi bau
hoic phé chuin nhim hudng téi viéc xdc dinh r6 TNHP d6i vdéi loai cha
thé cong quyén nay. Dong thoi, cain dong bo hda vin kién Pang vdi van
ban phdp luat vé cic hinh thic TNHP d61 véi ngusi git chiic vu nha nudc
(mién nhi¢m, bai nhiém, cdch chuc) d€ dim bao tinh kip thoi va chit ché
trong viéc dp dung TNHP nhim ting cusng hiéu qua, hi¢u lyc trong kiém
sodt quyeén luc nha nudc. @

18  Nguyén Phu Trong, “Khong cé viung cim, khong cé ngoai 1¢, bit ké ngusi dé 1a ai, khong
chiu suc ép cua bit ky cd nhan nao”, Bdo dié¢n tit Ddng cong san Viét Nam, 2020, https://dang-
congsan.vn/xay-dung-dang/chong-tham-nhung-khong-co-vung-cam-khong-co-ngoai-le-
bat-ke-nguoi-do-la-ai-569834.html, truy cap ngay 01/4/2023.
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