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Tom tat
Tra tdn, biic cung, nhuc hinh la cdc hanh vi trdi phap ludt bi nghiém cdm trong hdu hét h¢ théng
tu phap hinh si vi cdc h¢ qud nghiém trong ma chiing gdy ra. Quy dinh vé kiém tra, danh gid, va
st dung ching it cdn dugc xem nhu la mét phuong tién, cong cu dé logi trit cdc lvi khai, loi nhdn
t6i dugc thu thdp tir cac hanh vi trén, tir do triét tiéu dong luc sit dung cdc hanh vi trai phap ludt
dé. Bai viét tién hanh phdn tich quy dinh cia phdp ludt hinh sy va t6 tung hinh sy Viét Nam vé
tra tdn, bic cung, ditng nhuc hinh va kiém tra, danh gid, sit dung loi khai tir cac hanh vi do. Pong
thoi, trén co sé so sanh véi quy dinh cia mét s6 quoc gia khdc, bai viét chi ra cdc han ché cia quy
dinh hi¢n hanh va dua ra kién nghi hoan thién.

Tut khoa: tra tdn, bic cung, dimng nhyc hinh, loi khai, loi nhdn tgi

Abstract
Torture, obtaining testimony by duress, and corporal punishment are illegal acts prohibited in most
criminal justice systems because of their serious consequences. The regulation on examination,
evaluation, and utilization of evidence should be seen as a means and tool to exclude statements
and confessions obtained from such illegal acts, thereby eliminating the motivation to practice them.
The article analyzes the provisions of the criminal law and criminal procedure law in Vietnam on
torture, obtainment of testimony by duress, and use of corporal punishment and examines, evaluates
and uses testimonies from those acts. Subsequently, through a comparion with rule in some other
countries, the paper identifies limitations and offers suggestions for improvement.
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1. Tra tan, buc cung, dung nhuc hinh trong t6 tung hinh su

Theo luat qudc t&, thuat ngti “tra tin” (forture) duge Cong udc vé Chéng
tra tdn va cdc hinh thuc triing phat hay déi xu tan dc, vo nhan dao hoic ha thap
nhan pham nim 1984 (Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, UNCAT) truéc quy dinh la “bat ky hanh vi
nao c6 y gay dau dén hoic dau khé nghiém trong vé thé xdc hay tinh than cho
moét nguoi, vi nhing muc dich nhu ldy thong tin hoac 161 thu t01 tit nguoi dé
hay mét ngusi thu ba, hojc dé triing phat ngusi dé vi mét hanh vi ma nguoi
d6 hay ngudi thi ba thyc hién hay bi nghi ngt da thuc hién, hoac dé€ de doa
hay ép budc ngusi dé hay ngudi thu ba, hodc vi bit ki moét Iy do nao khdc dya
trén su phan biét déi xu dudi moi hinh thuic, khi néi dau dén va dau khé dé do
mot cong chiic hay ngusi nao khdc hanh dong vdi tu cich chinh thic giy ra,
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hay vdi su xuii giuc, dong tinh hay ung thuan cia mét cong chiic. Khdi niém
tra tin khong bao gdm nhiing dau dén hoidc dau khé xuit phit tii, gin lien véi
hoic ¢6 lién quan dén cic bién phdp triing phat hgp phdp (khoan 1 Pieu 1)”.!

Nhu vay, loai trit nhting hanh vi gy ra su dau dén hoac dau khé xuit phét
hoic gin lién véi bién phdp triing phat hgp phdp, vi du nhu thi hanh dn hinh sy,
thi cdc hanh vi sau sé bi coi Ia “tra tin”: (i) ¢6 y giy dau ddn, dau khé nghiém
trong vé thé xdc, tinh than vi muc dich ldy thong tin tit mét ngudi, (i) triing
phat nguoi d6 vi da thuc hién, du chi Ia trudng hgp thudc dién nghi ngo, (ii1) de
doa hay ép budc, hoic vi bat ki moét ly do nao khdc dua trén sy phan biét d61 xu
dudi mot hinh thiic. Péi tugng thuc hién hanh vi tra tdn giy ra dau dén va dau
khé Ia cong chuic hojc ngudi ¢6 tu cdch chinh thiic giy ra, hoic mét ngusi khdc
thuic hién vdi sy xui giuc, dong tinh hay ung thuin ctia mét cong chiic. Piéu
nay ¢6 thé duge hiéu, hanh vi gdy dau dén hoic dau kho, chi bi coi Ia tra tin
néu do moét ngudi thudc h¢ théng cong vu thuc hién truc tiép hoic gidn tiép.

Tai Viét Nam, hanh vi tra tin nhin chung bi nghiém cdm. Tuy nhién,
phdp luat Viét Nam lai st dung dong thoi nhiéu thuat ngii ¢6 lién quan 1a “tra
tdn,” “dung nhuc hinh”, va “buc cung” trong ca B¢ luat hinh sy (BLHS) nim
2015 (BLHS) va B¢ luat t6 tung hinh sy nam 2015 (BLTTHS). Cdch st dung
03 thuat ngti nay ¢6 phan lién quan véi nhau va trung lip. Cu thé, tai BLHS
nim 2015, cum ti “tra tin”” dugc xuat hién tai diém b, khoan 3, Dieu 157 ve
Toi bit, giam, gitt ngudi trdi phdp luat. Theo do, hanh vi “tra tin, déi xd hodc
triing phat tan bao, v6 nhan dao hoic ha nhuc nhan phim cua ngusi bi bit,
giti, glam” dugc coi la tinh tiét dinh khung ting ning tai khoan 3.

Trong khi d6, d6i véi hanh vi “dung nhuc hinh” va “buc cung”, chu thé
thuc hién lai thuoc nhém chu thé dac bigt, bao gom nhiing nguisi dang trong
hoat dong t6 tung, thi hanh dn hojc thi hanh cdc bién phdp tu phip. Cum
ti “nhuc hinh” thi lai xudt hién 6 Pieu 373 vé Té1 dung nhuc hinh. Theo
dé, “Nguoi nao trong hoat dong t& tung, thi hanh dn hoic thi hanh cic bién
phdp dua vao trudng gido dusdng, dua vao co s6 gido duc bit buoc, dua vao
6 6 cai nghién bit buoc ma dung nhuc hinh hoic déi xtt tan bao, ha nhuc
nhan phim cua nguoi khdc dudi bit ky hinh thic nao, thi bi phat tu tii 06
thang dén 03 nim.” Ngoai ra, cum tii “nhuc hinh” con dugc xem Ia tinh tiét
ting ning tai diém d, khoan 2, Biéu 374 cua Toéi buc cung ¢6 ciu thanh co
ban nhu sau: “Nguéi nao trong hoat dong t6 tung ma su dung tha doan trdi
phdp luat ép budc nguoi bi 14y 161 khai, ngusi bi hoi cung phai khai ra thong
tin lién quan dén vy dn, vu viéc, thi bi phat ti tit 06 thing dén 03 nam”. Con
cdu thanh ting nang 6 khoan 2 la “d) Dung nhyc hinh hojc déi x tan bao,
ha nhuc nhan pham ngudi bi ldy 161 khai, ngusi bi hoi cung”. Nhu vay, néu

1 Cong udc chéng tra tin va cic hinh thic triing phat déi xt tan dc vo6 nhan dao ha thdp nhian
phdm 1984, https://thuvienphapluat.vn/van-ban/Linh-vuc-khac/Cong-uoc-chong-tra-tan-va-
cac-hinh-thuc-trung-phat-doi-xu-tan-ac-vo-nhan-dao-ha-thap-nhan-pham-1984-275838 .aspx,
truy cap ngay 22/6/2023.
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st dung nhyc hinh ma khong nhim muc dich 14y 16i khai thi ciu thanh toi
dung nhuyc hinh, con nham muc dich 1dy 161 khai thi cdu thanh toi buc cung
6 tinh tiét dinh khung ting nang 6 khoan 2.

Nhu vay, ¢6 thé thady BLHS nim 2015 da tdch biét hai thuat ngti “tra tin”
va “nhuyc hinh.” Piéu nay ¢6 thé din dén cich hiéu day la hai hanh vi khdc
nhau. Tuy nhién, néu hiéu theo hudng nay thi khé ¢6 thé phan biét duge hai
hanh vi nay. Hoac ¢6 thé hiéu theo hudng thu hai Ia tra tin va dung nhuyc hinh
¢6 cuing ban chét Ia hanh vi giy ton thuong thé xdc. Ca hai thuat ngii nay déu
di kém theo hau t6 tuong tu a “déi xi hoac triing phat tan bao, v6 nhan dao
hogc ha nhuc nhan phim” va “déi xu tan bao, ha nhyc nhan phim.” Do d6,
chuing c6 thé duge hiéu tuiong duong véi nhau, ching qua la do ky thuat lap
phdp chua chuin xdc.

Cum ti1 “buc cung” lai duge quy dinh riéng trong quy dinh tai Bieu 374
BLHS nam 2015. Trong quy dinh nay, mac du luit khong quy dinh 1o rang
hanh vi tra tin trong Di¢u 374, hanh vi khich quan “st dung tht doan trdi phdp
luat ép budc” ¢é thé bao gdbm mot trong cdc biéu hién cua hanh vi “tra tin”
theo cich hiéu cia UNCAT. Nhu vay, é khia canh hanh vi khdch quan, hanh
vi buic cung mang tinh bao trum 1én hai hanh vi tra tin va dung nhuc hinh, béi
“tht doan trdi phdp luat” ngoai tra tin, ding nhuc hinh thi con ¢6 thé bao gom
cdc thu doan khdc nhu de doa, du cung, dua ra thong tin sai léch cho bj can.

BLTTHS niam 2018 cting ¢ mot s6 quy dinh lién quan dén cdc hanh vi
tra tin, biic cung, va dung nhuc hinh. Tai Pieu 10 BLTTHS nam 2018 quy
dinh vé bao dam quyén bét kha xam pham vé than thé€ nghiém cdm viéc tra
tdn, buc cung, dung nhuc hinh hay bét ky hinh thuic déi xui nao khdc xam
pham than thé, tinh mang, stic khoe cia con ngudi. Thé nhung, khi dén cdc
quy dinh cu thé thi nha lam luat lai bo qua thuit ngti “tra tin” ma chi con
thuat ngtt “biic cung, dung nhuc hinh”. Cu thé, BLTTHS nim 2018 su
dung cum tii “buc cung, dung nhuc hinh” d¢é chi kha niang truy ciu trich
nhi¢m hinh su d6i vdi nguoi tién hanh t6 tung trong hoat dong hoi cung bi
can (khodn 5 bit¢u 183). Dong thoi, Bieu 313 BLTTHS nam 2018 quy cho
phép Héi dong xét xu quyét dinh viéc cho bi cdo duge nghe, xem noéi dung
dugc ghi am hoac ghi hinh ¢6 am thanh lién quan tai phién toa trong trudng
hop bi cdo t6 cdo bi buic cung, dung nhuc hinh.

Tom lai, vé ky thuat lap phdp, quy dinh dieu chinh cdc hanh vi tra tin,
buic cung, va dung nhuc hinh con ¢6 diém chua pht hop. Tuy nhién, nhin
chung, phdp luit hinh sy va t6 tung hinh su Viét Nam déu nghiém cdm hanh
vi tra tdn, buc cung, dung nhuc hinh 6 cdic muic d¢ khic nhau.

2. Hé qua tiéu cuc cua tra tan, buc cung, dung nhuc hinh

Hién tugng tra tin, biic cung, dung nhuc hinh vin con xdy ra tai Viét Nam

trén thuc t€. Theo théng ké, trong thoi gian tii nim 2010 dén thdng 12/2020,
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c6 quan diéu tra da khéi t6 49 vu/78 bi can vé t01 duing nhuc hinh.? Can phai
luu y, day chi mdi la cdc vu viéc da duge phidt hién va bi xu Iy kip thoi. Hién
tugng tra tin, biic cung, dung nhuc hinh dan dén bon h¢ qua tiéu cuc.

Thit nhdt, cic hanh vi nay truc ti€p xam pham dén quyén con ngudi co
ban. Trong d6, tra tin, dung nhuc hinh di ro rang xAm pham dén tinh mang,
sic khoe, danh dy, nhan phim ctia ngusi bi budce tdi. Mit khdc, buic cung trong
mot s6 truong hop, vi du nhu de doa, tuy khong truc ti€p xam pham dén tinh
mang, sic khoe, danh dy, nhan phim ctia ngudi budc toi nhung da xam pham
dén su ty do y chi (free will) trong viéc quyét dinh khai bdo hay khong,®> xam
pham dén quyén khong tu budc t61 va quyén duge suy dodn vo toi.

Thii hai, cic hanh vi nay da giy t6n hai nghiém trong dén tinh cong bang
cua tién trinh t6 tung. TS tung hinh sy 1a noi ma hai bén budc t61 va go toi
tién hanh tranh tung, binh ding véi nhau trong viéc tim kiém, thu thap, trinh
bay chung cu. Viéc mot bén - bén buodc td1 - stt dung bao luc vé mit thé chit
hoic tinh than hogc cdc thu doan trdi phdp luit d€ budc moét bén - bén bi
buoc to1 - phai tryc ti€p nhan t61, tit d6 gidn tiép tii bd cdc quyén bao chra,
da khién tién trinh t6 tung khong con dién ra mét cdch binh ding, cong bing
ma chi con dién ra mot chiéu, chi ¢6 budc to1 ma khong cé o to1.

Thit ba, cic hanh vi nay con Ia mét trong cdc nguyén nhan chinh cua
viéc gy ra cdc vu dn oan sai. Khi nguoi bi budc t61 khong thé chiu dung
dugce su dau ddn veé thé xdc hoic tinh thin do cdc hanh vi nay gay ra, ho
c6 thé nhan téi sai. Loi nhan to1 luon ¢6 tic dong manh mé dén tam tri
cua ngudi xét xu, gay thién kién bat 1gi cho ngudi bi budc toi.* Theo mét
nghién ciu vé cic vu dn oan sai dién hinh tai Viét Nam gin day, tra tin,
buc cung, dung nhuc hinh trong hoat dong 14y 161 khai, héi cung la mot
trong cdc nguyén nhan chinh din dén viéc nguoi bi budce to1 da phai nhan
to1 sai, din dén viéc két dn oan sai.’

Thit tu, cic hanh vi nay anh hudng tiéu cuc dén tinh liém chinh cua nén
tu phdp va lam suy giam niém tin ctia xa hoi vao hé thoéng tu phdp. Niém tin
va sy tin nhi¢ém cia xa hoi danh cho hé¢ théng tu phdp chi ton tai khi h¢ théng
dé6 thuc hi¢n nhiém vy mét cich trung thuc; tuan thu cde chuin muc dao
duic; va thuc hién hiéu qua cdc trich nhi¢m gidm sdt, ra sodt va quan tri néi

2 Trinh Duy Thuyén, Ngi ludt héa quy dinh cia Céng uéc Lién hop quic vé chéng tra tdn déi véi ldy
loi khai, hoi cung bi can trong B¢ ludt t6 tung hinh sy Viét Nam, Luan an tién si Luat hoc, Trudng
Pai hoc Luat TP. H6 Chi Minh, 2021, tr. 76.

3 Jingkun Liu, The Exclusionary Rule of Illegal Evidence in China: Theory, Case, Application, 1st ed.
2019 edition, Springer, New York, 2019, tr. 20.

4 Richard A. Leo and Richard J. Ofshe, “The Consequences of False Confessions: Depri-
vations of Liberty and Miscarriages of Justice in the Age of Psychological Interrogation”,
The Journal of Criminal Law and Criminology, Vol. 88, No. 2, 1998, tr. 491-92, https://doi.
org/10.2307/1144288.

5 Lan Chi Le et al., “Understanding Causes for Wrongful Convictions in Vietnam: A View
from the Top and the Bottom of the Iceberg”, Asian Journal of Criminology, Vol. 17, 2022,
https://doi.org/10.1007/s11417-022-09390-7.
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b6.° Do d6, su lam dung quyeén luc cua cdc co quan t6 tung khi st dung cdc
bién phdp trdi luat nhu tra tin, buc cung, nhuc hinh dé¢ l4y 161 khai, 161 nhan
t01 khién cho tinh chinh didng va tinh hgp phdp ctia cdc hanh vi va quyét dinh
t6 tung bi anh hudng nghiém trong, bi dit dudi su nghi ngd cua cong dong,.
3. Kiém tra, danh gia va su dung chung ci: Mot phuong tién ngan
ngua tra tan, buc cung, dung nhuc hinh

Trong t6 tung hinh sy, muc tiéu caa tra tin, buic cung, dung nhuc hinh
chu yéu Ia nhim thu thap 16i khai, 161 nhan t¢i. Do dé, cdc quy dinh vé viéc
kiém tra, dinh gid, sit dung chuing ci can dugc thiét k€ moét cich phu hop
dé dam bao ring cic 161 khai dugce thu thap dya trén viéc tra tin, biic cung,
nhyc hinh cin phai bi loai trti va khong dugce stt dung nhu 1a cin cui dé giai
quyét vu dn. Viéc loai trii cdc chiing cu bi thu thap trdi luat sé lam giam
dong luc cta co quan diéu tra trong viéc st dung cdc bién phdp trdi luat dé
thu thap ching ci.” Pitu 15 UNCAT cung yéu cau “bat ky 161 khai nao
dugc dua ra nhu la két qua caa tra tin sé khong dugce st dung lam chiing ci
trong bat ky tién trinh t6 tung nao.”

Theo quan diém truyén théng, viéc loai trit cde 161 khai, 161 nhan toi do
bi tra tin, biic cung, nhuc hinh dya trén co s6 khong ddng tin cay.® Béi vi cdc
161 khai d6 dugc dua ra trong hoan canh bi ép buéc, khi ma nguoi bi buoc
to1 chiu sy dau dén veé thé xdc hoac tinh than, dan dén cdc 161 khai d6 khong
ddng tin cay va c6 thé chia dung cdc thong tin khong chinh xdc nén can phai
loai trit va khong st dung chiing nhu Ia cin ci cho phdn quyét cua toa dn.
Tuy nhién, quan diém nay lai d6i mit véi mét van dé a néu cdc hanh vi d6
dan dén cdc 161 khai dung su that thi liéu ching ¢é duge chip nhan khong.

Chinh vi khiém khuyét d6 nén quan diém nay da khong 6 nhiéu tic dung
trong vi¢c triét tiéu dong luic ctia nguoi thuic hién hanh vi tra tin, buic cung, dung
nhuc hinh. Béi 1¢, khi thuic hién cdc hanh vi nay thi nguoi thyc hién luon mong
mudn va cho ring ho sé thu nhan dugc 161 khai, 161 nhan tdi véi thong tin chinh
xdc. Tuy nhién, 6 trudc, trong va tham chi ca sau qud trinh thuc hi¢n cdc hanh
vi d6, ho khong thé biét dugce lidu cdc 161 khai, 161 nhan t61 sé nhan duge la diing
hay sai. Do khi chi sau qud trinh digu tra, truy t6, xét x thi cdc co quan t& tung
mdi cd thé két luan duge tinh chinh xdc ctia 161 khai, 161 nhan toi.

Do do, cic ly thuyét hién dai nhan manh vao qud trinh 1dy 161 khai va
quyén con ngudi. Theo d6, viéc loai trit 161 khai, 161 nhan to1 la két qua cta tra
tdn, buic cung, dung nhuyc hinh dugc dua trén co s6 cua sy xam pham quyén
con ngudi va vi pham trinh ty t6 tung cong bang.” Bat ké 161 khai, 161 nhan toi

6 United States Courts, “Issue 2: Preserving Public Trust, Confidence, and Understanding,”
Strategic Plan  for Federal Judiciary, 2020, https://www.uscourts.gov/statistics-reports/is-
sue-2-preserving-public-trust-confidence-and-understanding, truy cap ngay 14/6/2023.
Terry v. Ohio, 392 U.S. 1 (1968), 12.

Jingkun Liu, tldd, tr. 34-35.

Jingkun Liu, tldd, tr. 36-38.
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Ia ding hay sai, cdc 161 khai, 161 nhan t61 d6 van phai bi loai trit chi don gian
vi qud trinh thu thap da vi pham nghiém trong dén cdc quyén co ban cua con
ngudi, vi pham trinh ty cong bang trong viéc ching minh toi pham. Diéu
nay da triét dé lam giam dong luc ctia co quan diéu tra trong viée st dung tra
tdn, buic cung, nhuc hinh.

4. Quy dinh cua phap luat Viéet Nam vé kiém tra, danh gia va sua
dung chuing cu thu thap duoc do tra tan, buc cung, dung nhuc hinh

bieu 86 BLTTHS nam 2018 quy dinh: “Chiing cu la nhting g1 ¢6 that,
dugc thu thap theo trinh ty, thu tuc do Bé luat nay quy dinh, dugce dung lam
cin cud dé xdc dinh ¢6 hay khong ¢6 hanh vi pham t61, ngudi thyc hién hanh
vi pham t61 va nhuing tinh tiét khic ¢6 y nghia trong viéc gidi quyét vu dn.”
Dua vao dinh nghia trén, ching ci gom c6 ba thudc tinh co ban: (i) tinh
khich quan la nhting gi ¢6 that; (i1) tinh hgp phdp c6 nghia la ching cui duge
thu thap theo trinh ty, thu tuc do B6 luit nay quy dinh; va (iii) tinh lién quan
dugc hiéu Ia chiing ci duge dung lam cian ¢ dé xdc dinh ¢6 hay khong c6
hanh vi pham t¢1, nguoi thuc hién hanh vi pham té1 va nhting tinh tiét khic
¢6 y nghia trong vi¢c gidi quyét vu dn.

Nhu vay, kiém tra, dinh gid va stt dung chuing cu thuc chit chinh la kiém
tra, ddnh gid ba thu¢c tinh néi trén cua ching cd, tii d6 quyét dinh vigc su
dung hay loai bo trong viéc giai quyét vu dn hinh sy. Lo1 khai, 161 nhan to1 vé
co ban cung dugce dinh gid dya trén ba thuéc tinh trén.

Dé1 véi tinh hgp phdp cia chiing cu, khoan 2 Pieéu 87 BLTTHS nam
2018 nhin manh ring: “Nhiing g ¢6 that nhung khong ducc thu thap theo
trinh ty, tha tuc do Bo luit nay quy dinh thi khong ¢6 gid tri phdp ly va khong
dugc dung lam can cui d€ gidi quyét vu dn hinh sy.” Quy dinh nay dugc dinh
gid [a dam bdo viéc loai trit cde 161 khai, 161 nhan t61 duge thu thap béi tra
tin, dung nhyc hinh. Theo d6, hanh vi tra tin, bic cung, dung nhuc hinh
bi nghiém cdm bdi phdp luat hinh su va phdp luit t6 tung hinh su. Vay, cdc
161 khai, 161 nhéan t61 dugc thu thap tii cic hanh vi nay khong ddm bao tinh
hop phdp nén khong duge su dung lam chiing cu d€ giai quyét vy dn.'’ Tuy
nhién, cic quy dinh khdc cta phdp luat t6 tung hinh su van chua tuong thich
vdi khodn 2 Piéu 87 BLTTHS nam 2018.

4.1. Tra tan, biic cung, diing nhuyc hinh va vi pham nghiém trong thi tuc t6 tung

Thongtulientich (TTLT)s602/2017/TTLT-VKSNDTC-TANDTC-
BCA-BQP quy dinh vé trd ho so dé dieu tra b6 sung da quy dinh vé vi pham
10 Xem cdc doan 120, 121, 122, 123, 227, 228, 229 trong Bdo cdo qudc gia lan thi nhit vé thuc

thi Cong udc cia Lién hgp qudc veé chéng tra tin va cic hinh thic d6i xtt hoic triing phat tan

bao, v6 nhan dao hoic ha nhuc con ngusi nam 2017, Xem tai Bo Cong an, “Bdo cdo qudc gia
vé thuc thi Cong udc chéng tra tdn”, Bdo cdo qudc gia lan thir Nhdt vé thyc thi Cng udc chong tra tdn,
t6 chuc tai Thuy Si tii ngay 14 - 15/11/2018, https://bocongan.gov.vn/tin-tuc-su-kien/thong-

tin-doi-ngoai/bao-cao-quoc-gia-ve-thuc-thi-cong-uoc-chong-tra-tan-d20-t24805.html,  truy
cap ngay 14/6/2023.
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nghiém trong thu tuc t6 tung ¢é lién quan dén biic cung, nhuc hinh tai diém
o khodan 1 biéu 6 nhu sau: “Cé cin cui d€ xdc dinh 6 viéc bic cung, nhuc
hinh trong qud trinh tién hanh t6 tung lam cho 161 khai caa bi can khong
dung su that.” Nhu vay, biic cung, dung nhuc hinh phai di kem véi hé qua
161 khai ctia bi can khong dung su that thi méi duge xem la vi pham nghiém
trong tha tuc t§ tung. Quy dinh nay k€ thiia tuong tu véi diém n khoan
1 bieu 4 cta TTLT s6 01/2010/TTLT-VKSNDTC-BCA-TANDTC vé
hudng din thi hanh veé trd ho so dé€ diéu tra bo sung.

Nhu vay, néu buic cung, dung nhuc hinh nhung bi can khai ra dung su
that thi khong phai 1a vi pham nghiém trong thu tuc t6 tung ma ¢6 thé [a vi
pham t6 tung thong thudng. Do d6, khong thuc hién tra dieu tra b sung.
Dbong thoi, néu cdp so thim st dung nhiing 161 khai, 161 nhan t1 ¢6 duge do
buic cung, dung nhyc hinh dé lam mot trong cdc cin cud dé két td1 bi cdo thi
cdp phuc thim, gidm déc thim ctng khong ¢6 cin cu hay dn vi day khong
phai [a vi pham nghiém trong thu tuc t§ tung."

Nhu vay, khoin 2 Piéu 87 BLTTHS nam 2018 quy dinh 161 khai do bi
tra tdn, buc cung, nhuc hinh khong duge xem la chuing cu giai quyét vu dn
do khong dam bao tinh hgp phdp. Tuy nhién, néu cic co quan diéu tra van
thuic hién cdc hanh vi trdi luat nay dé thu thap 161 khai dung su that, va toa dn
cdc cip van stt dung 161 khai d6 dé két dn thi vi pham cua cdc co quan t6 tung
khong bi xem [a vi pham nghiém trong thu tuc t6 tung dan dén tra diéu tra bo
sung hogc huy dn dieu tra lai, xét xtt lai. C6 thé két luan, TTLT s6 02/2017
da v6 hi¢u héa mot phan khoan 2 Pieu 87 BLTTHS nim 2018 va cho phép
viéc st dung tra tin, bic cung, nhuc hinh, mién Ia ¢6 thé thu thap dugc loi
khai dung sy that.

4.2. Quy dinh vé logi trit loi khai ldp lai va ching cii thit phdt

Viéc chi loai trii cde 161 khai duge thu thap tryc tiép tii Iin thim vin ¢6
su dung tra tdn, buic cung, nhuc hinh khong ¢6 nhi¢u y nghia khi BLTTHS
nam 2018 chua c¢6 quy dinh vé viéc loai trir 161 khai 1ap lai (successive confessions)
va loai trti cdc chiing cu thu cdp phit sinh tii 161 khai bi biic cung, dung nhuc
hinh theo nguyén tic “qua trén cay doc” (fruit of the poisonous tree).

Thit nhdt, qud trinh diéu tra mét vu dn duge dién ra trong mot thoi gian
dai. Trong d6, nguoi bi budc t61 sé bi 14y 161 khai, hoi cung nhiéu Ian khdc véi
dudi cdc tu cdch t6 tung khdc nhau. Gid st cdn b diéu tra tién hanh tra tin,

11 Tuy Thong tu lien tich 02/2017/TTLT-VKSNDTC-TANDTC-BCA-BQP chi quy dinh
veé vi pham nghiém trong thu tuc t6 tung trong thu tuc tra ho so dieu tra b6 sung nhung trén
thuc tién dp dung, nhitu toa dn vin tham khio, van dung thong tu lién tich nay dé xem xét
vi pham nghiém trong thu tuc t§ tung trong thu tuc so thim, phiic thdm, gidm déc thim. Boi
le, cing mot BLTTHS, mét cum tii “vi pham nghiém trong tha tuc t6 tung” lai ¢6 cdch hiéu
khic nhau 6 cic giai doan khdc nhau la bit hgp ly. Pong thoi, Thong tu lién tich 02/2017
ctang c6 su tham gia ky két cia lanh dao nganh Toa dn nén cing ¢ thé xem la y kién cua
Toa t6i cao veé vin dé nay, do dd, thuc hién theo TTLT 02/2017 trong thu tuc so thim, phiic
tham, gidm d&c thim 1a lua chon mang tinh an toan cua nhiéu tham phdn.
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btic cung, nhuc hinh ngusi bi budc téi trong nhung Ian 14y 161 khai, héi cung
diu tién d€ buoc ho nhan to1. Sau d6, cdn bo ditu tra tiép tuc thuc hién cdc
buéi lay 161 khai, hoi cung khic nhung hoan toan tuin tha duing trinh ty, thu
tuc. Tuy nhién, vi anh hudéng tii sy dau dén veé thé xdc va tinh than 6 nhting
Tan 14y 101 khai trude, nguoi bi budc té1 tiép tuc nhan td1 6 nhing budi hoi
cung sau nay dé tranh viéc bi ti€p tuc tra tdn, nhuc hinh. Ngay ca khi ho ¢6
y dinh phan cung thi cdn bo diéu tra vin c¢6 thé st dung nhting 161 nhan t6i
trudc dé dé lam phuong tién ddu tranh, ép ngudi bi budc toi tiép tuc nhan
to1. Can luu y ring, quy trinh 14y 161 khai ngusi bi bit, ngusi bi tam git & giai
doan dau cua t6 tung khong budc phai ghi 4m, ghi hinh nhu quy trinh héi
cung bi can nén ngudi bi bit, ngudi bi tam giti dé chiu tén thuong hon so véi
bi can. Do d6, viéc chi loai trit nhting 161 nhan t61 duge dua ra trong nhting
[an 14y 161 khai st dung tra tin, biic cung, nhuc hinh la v6 nghia néu cdc loi
nhan ti trong cdc [an 14y 161 khai sau d6 van duge st dung lam chuing ci.'

Thit hai, tai mét s6 qudc gia dp dung hoc thuyét “qua trén cay doc” trong
vin dé ddnh gid chuing cu, theo dé, néu trinh tu thu thap chiing ci khong tuan
tha quy dinh phdp luat (cdy da bi nhiém doéc), thi cic chiing ci dugce thu thap
cung dugc xem la khong hgp phdp (qua cung bi nhiém déc theo) va phai bi
loai bo. O cdp do thu nhit, hoc thuyét nay loai trit cdc chiing cu dugce thu thap
duoc truic tép tit hanh vi bit hop phdp (tam goi Ia chiing e so phat). O cip do
thu hai, néu cdc chiing cu so phdt tiét 10 cdc thong tin, tai liéu, chiing cud khic
thi cdc thong tin, tai liéu, chiing ci nay cting sé bi loai trit (chiuing cu thu phit).
Vi dy, néu ditu tra vién dung nhuc hinh dé 1ay 161 khai ctia nguoi bi tinh nghi,
hién nhién, 161 khai sé bi loai trii béi dung nhuc hinh Ia bat hop phdp. Pong
thoi, néu 161 khai d6 tiét 16 cdc thong tin din dit diéu tra vién téi cdc ching
cd, tai ligu, do vat khdc thi cdc chiing c, tai lieu, do vat d6 cung sé bi loai trii.

Tuy nhién, tai Viét Nam, theo mach quy dinh tai khoin 2 biéu 87
BLTTHS niam 2018, 161 khai bi ép budc trong cic ban cung ban dau sé khong
c6 gid tri phdp ly do vi pham veé trinh ty, tha tuc; tuy nhién, cdc ching cd
khdc ¢6 dugce tui thong tin caa 161 khai bi ép budc néu duge thu thap ding
trinh ty, thu tuc thi van dugc xem 1a chiing cu caa vy dn. Viéc quy dinh nhu
vay c6 thé lam giam di y nghia cta viéc loai bo 161 khai, 161 nhan t61 do bi tra
t4n, biic cung, dung nhyc hinh."

12 Zhiyuan Guo, “Exclusion of Illegally Obtained Confessions in China: An Empirical Per-
spective,” The International Journal of Evidence & Proof, Vol. 21(1-2), 2017, tr. 39, https://doi.
org/10.1177/1365712716674799.

13 Hién nay, trong cdc thut ngti phdp ly dugc st dung tai Viét Nam, chua c6 thuat ngti nao dé mo ta
su khdc biét gitia chiing cui ban dau dugce thu thap truc tiép tir cic bién phdp thu thap chuing cu, va
chung cti sau nay dugc thu thap dua trén thong tin tii ching cii ban dau dé. Trong bai viét, ngusi
viét dung thuat ngu “ching cu so phdt” dé€ chi nhém chiing cu ban diu, va thuat ngtt “chiing cu
thu phdt”dé€ chi nhém chung cu phdt sinh dya trén thong tin ctia nhém chiing cd ban dau. Thuat
ngti tuong tu ctng da tiing dudc st dung trong bai nghién ciu khdc ctia ngudi viét.
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4.3. Cdc trinh tu, thi tuc kiém tra, ddnh gid, six dung ching cii

Thong thuong, viéc kiém tra, ddnh gid, st dung chiing cu thudng dugc
chia thanh hai budc: kiém tra dau vao (admissibility) va dinh gid gid tri ching
minh (probative value). Theo dé, giai doan dau Ia nhim xdc dinh ligu mot tai
li¢u, d6 vat hoac 161 khai duge cung cdp béi cdc bén trong vu dn ¢6 du cdc yéu
t6 d€ duge xem nhu Ia chiing cu d€ gidi quyét vy dn hay khong. Giai doan nay
nhin manh vao tinh hgp phdp va tinh lién quan cia chiing cu. Sau khi mot tai
licu, do vat, hoic 161 khai duge xem xét 1 thda man dieu kién dé duoc coi Ia
chung cu thi sé budc vao giai doan thu hai; ngugc lai, né sé bi loai trit. Tai giai
doan hai, gid tri ching minh cua chuing cui sé duge xem xét d€ co quan xét xu
can nhic, quyét dinh st dung cdc chuing cu ¢6 gid tri chiing minh khdc nhau
d€ dua ra phin quyét cusi cing. O giai doan may, tinh khdch quan (realibility/
truthfulness) 1a yéu t8 quyét dinh dé xem xét."* Viéc tdch ra hai giai doan khdc
nhau la d€ trinh tic dong dén tam ly va thién kién cia ngudi xét xu trong viée
kiém tra, dinh gid ching ci. Néu ngudi xét xu phai dong thoi ti€p nhan va
kiém tra, ddnh gid mot chiing cui ¢6 chiia thong tin ding va ¢6 gid tri chiing
minh cao nhung lai bi thu thap theo cdch trdi luat thi rit khé d€ nguoi xét xu

loai bé hoan toan anh huéng ctia cdc thong tin ma chuing ci d6 mang lai."
Tai cdc h¢ thong t6 tung tranh tung, sy phan vai gitia thim phdn va boi
thim doan da thé hién hai giai doan khdc nhau ctia qud trinh nay. Theo d6,
cdc thAm phdn sé gidi quyét cic van dé veé luat (matter of law), nghia Ia thim
phdn sé quyét dinh cdc chiing ci nao duge chip nhan dé dua dén trude boi
thim doan. Con boi thim doan sé quyét dinh cdc vin deé vé tinh tiét (matter of
facts), nghia Ia boi thim doan sé dua trén cdc chiing ci ma thim phdn da chip
thuan dé dinh gid gid tri chiing minh cua chung va st dung chiing dé dua ra
phdn quyét. Tai Nhat Ban, mot qudc gia theo moé hinh pha tron,' trong moét
s6 vu dn thi cdc héi thim (saiban-in) sé cing thim phdn quyét dinh vin dé c6
to1 hay khong." Tuy nhién, trude xét xu, tham phdn s¢ mé mét phién hop
tién xét xu (pre-trial conference) d€ ki€m tra ching ci va thAm phdn sé quyét
dinh ching ci nao duge chip thuan d€ trinh bay tai phién toa sau khi nghe
lap luan gitia cdc bén. Pén phién toa chinh thiic, chi cdc ching cd duge thim
phdn chip thuan tai buéi hop tién xét xti méi ¢6 thé dua ra dé lam can cu cho

Xem thém: Vo Minh Ky, “Mot s6 nguyén tic dénh gid chiing cu trong t6 tung tranh tung va ki¢n
nghi cho Viét Nam”, Tap chi Nha mudc va Phap ludt, s& 3 (359), 2018, tr. 22-29; V6 Minh Ky, va
Nguyén Phuong Anh, “Hoc thuyét ‘qua trén cay doc’ trong tu phdp hinh sy Hoa Ky va khuyén
nghi cho Viét Nam”, Tap chi Nghién aiu ldp phap, s6 5(477), 2023, tr. 48-57

14 Jiahong He, Methodology of Judicial Proof and Presumption, Softcover reprint of the original 1st
ed. 2018 edition, Springer, 2019, tr. 98-99.

15 Jingkun Liu, fldd, tr. 31.

16 Supreme Court of Japan, “Judicial System in Japan”, Supreme Court of Japan online, https://
www.courts.go.jp/english/judicial_sys/index.html, truy cap ngay 15/6/2023.

17 Vo Minh Ky, va Nguyén Phuong Anh, “Thim phdn khong chuyén trong phién toa hinh su:
Mo hinh cta Hoa Ky, Nhat Ban va kinh nghiém cho Viét Nam”, Tap chi Nha nudc va Phap
ludt, s6 6 (362), 2018, tr. 30-38.
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phdn quyét cta toa dn."™ Viéc nay nham tranh cdc hoi thim tiép can cdc chiing
ci khong hgp phdp va giy thién kién trong xét xt.

Hién nay, phdp luit t6 tung Viét Nam quy dinh viéc kiém tra, dinh gid,
st dung chiing cu 6 tit cd cdc giai doan béi tit cd nhiing ngusi tién hanh t6
tung."” Tai glai doan xét xu, viéc kiém tra, dinh gid, si dung chuing cu dugc
thuc hién dong thoi va long ghép vao nhau. Sau khi nghe cdc bén kiém tra,
ddnh gid tranh luan vé cdc chiing cu tai phién toa, Hoi dong xét xu khi nghi
dn sé kiém tra, ddnh gid chiing ci va quyét dinh st dung chung cu nao, loai
trti chuing ¢ nao cing mot lic. Piéu nay ¢6 thé khién cdc 161 nhan to1 dung
su that c6 dugce tui tra tin, biic cung, nhuc hinh gy thién kién buéc to1 dén
tam ly cua Hoi dong xét xu, dic biét Ia cdc hoi thim nhan dan - 1a nhing cd
nhan ¢6 kién thiic phdp luat con han ché so véi thdm phdn. Tu do, sy loai trix
161 khati, 161 nhan té1 do bi tra tin, biic cung, dung nhuc hinh tré nén khong
con nhiéu y nghia trong thuc tién.

5. Kién nghi va két luan

Tt cdc phan tich néu trén, loai trit 161 khai, 161 nhan t1 va cdc thong tin
lién quan ¢6 dugc tii hanh vi tra tidn, bic cung, nhyc hinh Ia mot phuong
tién can thiét va hi¢u qua dé€ triét tiéu dong luc cua ngusi tién hanh t§ tung
trong vi¢c st dung cdc hanh vi d6. Tuy nhién, quy dinh tai khoan 2 Piéu 87
BLTTHS chua tao ra co ché€ phdp ly da manh dé co quan t6 tung tich cuc va
manh dan loai trit cdc 161 khai, 161 nhan t61 nay. Do d6, tic gid kién nghi can
phai stia d6i, b6 sung nhiing noi dung sau dé khic phuc cdc han ché hién co:

Thit nhdt, can cé quy dinh 161 khai, 161 nhan té1 ¢6 dugc tui tra tin, biic
cung, nhuc hinh khong ¢6 gid tri phdp ly. Tham khao tii Nhat Ban, Piéu 319
(1) cia BLTTHS nim 1948 quy dinh ro: “Loi nhan té1 do bi ép budc, tra tin
hoic de doa, sau khi bi giam giti kéo dai qud muic hoic khi c¢é nghi ngo vé
viéc 161 nhan to1 duge dua ra moét cdch tu nguyén thi sé khong dugce thiia nhan
Ia chiing ci.”® Tham khao tit Trung Quéc, Pieu 56 BLTTHS nim 2018
quy dinh ro: “Loi nhan to1 dugce thu thap ti tra tin hodc tii cic bién phdp trdi
luat khdc hoic 161 khai ctia nguoi lam chiing, bi hai duge thu thap béi cde bién
phdp trdi luat nhu bao luc hoic de doa, phai bi loai trir.”*

Do do, tic gia kién nghi b6 sung khoan 3 Pieu 98 BLTTHS nam 2018
nhu sau: “Lo1 khai, 161 nhan to1 ctia nguoi bi budc to1 duge thu thap béi tra
tdn, buc cung, nhuc hinh hodc béi cdc bi¢n phdp trdi luat khidc khong c6 gid
tri phdp ly va khong duge dung 1am can cu gidi quyét vu dn.” Viée quy dinh

18  Supreme Court of Japan, tldd.

19  bieu 108 BLTTHS 2015.

20 Tham khio ban dich tiéng Anh cua Bo luat t§ tung hinh sy Nhat Bin tai https://www japa-
neselawtranslation.go.jp/en/laws/view/3739, truy cap ngay 16/6/2023.

21 Tham khao bin dich tiéng Anh tai https://www.chinalawtranslate.com/en/criminal-proce-
dure-law-2018/#_To0c528744273, truy cap ngay 16/6/2023.
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cu thé, 1o rang sé giip cdc co quan t6 tung cé ¢o sé phdp ly viing chic trong
quyét dinh loai trit cic 161 khai, 161 nhan t¢1 dang nay.

Thit hai, can quy dinh viéc loai trit cdc 161 khai, 161 nhan t01 mang tinh
chat l3p lai né1 dung cua 161 khai, 161 nhan t61 do bi tra tin, biic cung, nhuc
hinh. Tuy nhién, d€ trinh viéc loai trit tit ca 161 khai, 161 nhan t61 khong can
thiét, can phai dim bdo ring 161 khai, 16i nhan toi trong cdc Tan 1dy 161 khai,
héi cung sau la do chiu anh hudng tii Tan 14y 161 khai, hoi cung bi tra tin, buic
cung, nhuyc hinh trudc dé.

Theo céc tic gid, ¢ thé tham khio kinh nghi¢m tii Trung Qudc trong vin
dé nay. Cu thé, nam 2017, Trung Qudc da ban hanh Quy dinh vé s6 van dé vé
nghiém ngit loai trii chiing ci khong hgp phdp trong gidi quyét vu dn hinh su.
bitu 5 vin ban nay da quy dinh vé vin dé loai trit 161 khai, 161 nhan t61 mang
tinh chét 13p lai nhu sau: trudng hgp tra tin dugce st dung dé budce ngusi bi buoc
t01 phai thu to1, va ngudi bi budc t61 sau d6 tiép tuc nhieu [an thu té1 tuong ty
nhu 161 thu té1 trude d6 do anh hudng cuia viée st dung tra tin trude do, thi tit
ca cdc 161 nhan t01 d6 sé bi loai trii ciing nhau, véi cdc ngoai 1¢ sau. Mét I, trong
giai doan diéu tra, Co quan diéu tra da thay déi diéu tra vién; va khi cdc ditu tra
vién khdc tién hanh hoi cung lai, ho thong bdo vé quyén té tung, hau qua phdp
ly cta viéc nhan to1, va nguoi bi budc td1 tiép tuc tu nguyén khai nhan. Hai Ia,
trong cdc giai doan xem xét viéc bit, truy t6 hoic xét xu, kiém sdt vién hoic
thidm phdn di thong bdo vé quyén t6 tung va hau qua phdp ly cia viéc nhan toi
khi tham vin va nguoi bi budc tdi tu nguyén nhan to1.%

Do d6, tic gid kién nghi bo sung khoan 4 bieu 98 BLTTHS nam 2018
nhu sau: “Cdc 161 khai, 161 nhan t1 khdc tuong tu véi 161 khai, 161 nhan t61 da bi
loai trii tai khodn 3 Piéu nay do bi dnh hudng béi tra tin, biic cung, nhuc hinh
hoidc cdc bién phdp trdi luat cung khong c6 gid tri phdp ly va khong duge su
dung lam chuing cu trudc toa, trii trudng hop trong nhting an 14y 161 khai, hoi
cung sau d6, nguoi bi budce to1 da duge gidi thich vé viéc 161 nhan to1 do bj tra
tdn, buc cung, nhuc hinh khong ¢6 gid tri phdp ly va khong duge st dung lam
cin cu gidl quyét vu dn nhung ho van tu nguyén cho 161 khai, 161 nhan t61.”

Thit ba, can quy dinh dp dung nguyén tic “qua trén cay doc” dé loai trii
cdc chung cd, tai li¢u c6 dugce tit thong tin caa 161 khai, 161 nhan td1 ¢6 duge
do tra tin, buic cung, nhuc hinh. Tuy nhién, tham khio tit Hoa Ky, viéc loai
trli nay cting can ¢6 gidi han nhit dinh dé€ trdnh viéc loai trii tit ca cdc i liéu,
chung cu ¢6 ¥ nghia giai quyét vu dn ma khong ¢6 lién hé truc tiép véi thong
tin caa 161 khai, 161 nhan t1 bi ép budc. Céc ngoai 1¢ d6 bao gom cdc truong
hop: (i) bing chiing dugce phdt hién tir mét ngudn doc lap véi hoat dong thu
thap chung cu bat hgp phdp; (i) viec khdm phd ra bang chiing la su kién tit

22 Thamkhio ban dich tiéng Anh tai https://www.chinalawtranslate.com/en/provisions-on-sev-
eral-issues-regarding-the-strict-exclusion-of-illegal-evidence-in-handling-criminal-cases/,
truy cap ngay 16/6/2023.
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yéu, khong thé tranh khéi du ¢6 hay khong su viée thu thap chiing cu bit hop
phdp; (i11) méi quan hé nhan qua gitia hoat dong bit hgp phdp va viéc phit
hién ra bing chuing Ia khong ro rang; (iv) su thién chi (good faith) ctia co quan
¢6 thaim quyén.”

Thit tu, can bé sung thu tuc phién hop cong khai kiém tra chuing c trude
xét xti. Tai phién hop nay, kiém sit vién va nguoi bao chiia (hoic bi cdo) sé
trinh bay cdc chung cui budc toi1, g6 to1 trong vu dn va cic bén sé cung dua ra
lap luan dé thim phdn quyét dinh chuing cu nao Ia hgp phdp va sé dugce st dung
tai phién toa, ching ci nao khong dam bao tinh hgp phdp va cin phai loai
trii. Piéu nay dam bao Hoi dong xét xu, dic biét Ia cdc hoi thaim nhan dan, sé
khong bi tic dong va 6 thién kién budc t61 boi cic 161 khai, 161 nhan to1 bj tra
tdn, buic cung, nhuc hinh khi ti¢€n hanh nghi dn, loai trit hoan toan anh huéng
cua cdc 161 khai, 161 nhan to1 nay khoi tAm trf cia Hoi dong xét xi. @
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