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Tom tat
Quadn 1y bau ai la tien dé gép phdn xdy dung mét ché d¢ bau ar dan chii, minh bach, céng
bang, hi¢u qud va vi¢c hién dinh co quan qudn ly bdu cit trong Hién phdp la xu thé chung ciia
cdc quéc gia trén thé gidi. Bai viét nay phdn tich nhimg quy dinh trong Hién phdp va phdp
lugt hi¢n hanh, chi ro nhing bdt cdp trong thuc tién t6 chiic, hoat déng ciia Hpi dong bdu cir
quéc gia & nudc ta va dua ra mét sé dinh hudng hoan thién.
Tu khoa: co quan qudn 1y biu at, Hoi déng bau cir qudc gia, Hién phdp, ddn chii
Abstract
The establishment of an electoral management body within a nation’s Constitution is a globally
observed practice, vital for fostering a democratic, transparent, fair, and efficient electoral system.
This article examines the constitutional and legal frameworks, identifies shortcomings in the actual
structure and functioning of the National Election Council, and proposes several enhancements.
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1. Quy dinh cua Hién phap nam 2013 vé co quan quan ly bau cua
va thuc tién t6 chiic hoat dong
1.1. Khung phdp ly vé co quan qudn ly bau cit

Vao giai doan trude khi Hién phdp nam 2013 ra doi, tai Viét Nam,
ché€ dinh vé co quan quan ly bau ct (electoral management body, EMB)!
khong duge quy dinh trong Hién phdp nim 1946, 1959, 1980 va 1992
(stia d6i, b6 sung nim 2001) ma duge quy dinh chi tiét trong Luat Bau
ct dai biéu Quéc hoi BBQH), Luat Bau ci dai biéu Hoi dong nhan
dan (HDND).? Theo d6, h¢ théng t6 chiic cdc co quan phu trich bau cu

1 OSCE/ODIHR, “Existing Commitments For Democratic Elections In Osce Participating
States”, Published By The OSCE Office For Democratic Institutions And Human Rights (ODIHR) al.
Ujazdowskie 19, 00-557 Warsaw, Poland, http://www.osce.org/odihr, 2003, tr. 24, 25, 76.

2 Giai doan Hién phdp nam 1946 da ban hanh: Sic l¢nh s6 14 nim 1945 vé 6 chuc tdng tuyén ci
toan quéc; Sic lénh s6 51 nim 1945 veé thé 1é cho moét cude téng tuyén cii dan chu ¢ Viét Nam;
Sic lénh s6 63 nim 1945 veé 6 chic Hoi dong nhan dan va Uy ban hanh chinh; Sic luat s 004/
SLT quy dinh thé 1¢ bau ctii Hoi dong nhan dan va Uy ban hanh chinh cic cdp... Giai doan Hién
phdp nim 1959 da ban hanh: Luat Bau ctt PBQH nam 1959 va Phdp lénh bau cu dai biéu HDND
nam 1961. Giai doan Hién phdp nim 1980 di ban hanh: Luit Bau cd DPBQH nam 1980, Phdp lénh
stia d6i va b6 sung mot sé dieu khoin ctia Phdp 1énh nam 1961 quy dinh thé 1¢ bau cit HDND cdc
cdp, Luat Bau ci dai biéu HDND nam 1983, Luat Bau cti dai biéu HDND nam 1989. Giai doan
Hién phdp nim 1992 da ban hanh: Luat Bau ctt PBQH cdc naim 1992, 1997 (stia d6i cic nam 2001,
2007, 2010); Luat Bau cti dai biéu HDND nam 1994, 2003 (stia d61, bé sung nam 2010).
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tuong ddi da dang tu trung uong dén dia phuong. Piy khong phai 1a cdc
co quan biu cu chuyén trich, ma chi la cdc t6 chic lam thoi duge thanh
lap dé phu trdch t6 chic mdi cuoc bau cu, bao gom Hoéi dong bau cu
(HPBC) & cdp trung uong, cic Uy ban bau cti 6 cdp tinh/thanh phd truc
thudc trung uong, cic Ban bau ctt 6 cdp huyén/quin va cic T6 biu ci (6
cdp xa/phuong/thi trin). Tuy nhién, cich quy dinh nhu vay dian boc 1o
nhting han ché va can dugc khic phuc. Do d6, Dy thio stua d61 Hién phdp
nim 1992 Tan dau tién da dua vao moét quy dinh mdi, riéng biét vé co
quan quan ly bau cu tai Piéu 121. Viéc hién dinh co quan bau ci qudc gia
thé hién mot budce tién quan trong trong tu duy lap hién 6 Viét Nam. Tuy
nhién, quy dinh tai Dy thao con khd so sai: vé hinh thic chi diéu chinh
doi chut vé cau chd, cidu tric; con vé nédi dung co ban khong thay déi,
mdi chi xdc dinh duge co quan cé thaim quyeén thanh lap va chiic ning cua
HDBC ma chua d¢ cap dén vi th€ doc lap, co cdu t6 chiic, nguon géc,
nhiém k¥ ctia cic thanh vién, chic ning, nhiém vy, quyén han cua Hoéi
dong bau cu qudc gia (HPBCQG), tiéu chuidn ting cu va viéc bau cdc
thanh vién cta co quan quan ly bau ci (QLBC).”

Theo Hién phdp nim 2013, ngoai viéc quy dinh vé nguyén tic bau
ct va su bai nhiém DBQH, dai biéu HDND tai Di¢u 7, ban Hién phdp
nay ra doi dinh ddu mét mdc son trong lich su lap hién nudc ta khi an
dau tién co quan QLBC dudi tén goi la HDBCQG dugce ghi nhan tai
bitu 117 Chuong X, chinh thuc tré thanh mét co quan hién dinh trong
b mdy nha nudc. Viéc hién dinh HDBCQG trong Hién phdp nim 2013
thé hién su quan tim dic biét cia Pang va Nha nudc d6i vdi van dé cai
cdch bau cu trong giai doan hién nay; gép phan ning tim vi thé caa co
quan nay, lam cho trich nhi¢m cta HPDBC ro6 rang hon va gép phan han
ché nhiing bit cap trong co ché€ t6 chic, QLBC hién nay. Pong thoi,
quy dinh nay ctng nham phdt huy hon ntia ban chit dan chu ctua ché do
x4 hoi, quyén lam chu cta ngudi dan.* Pay duge xem Ia diém sing trong
viéc cai tién ché€ do bau cti 6 nudc ta va cing chinh Ia quan diém caa Ban
bién tap Du thio Hién phdp nim 1992 sia déi cho ring, viéc thanh lap
HDBCQG nhim “ting cudng hinh thic dan chu tryc tiép theo hudng
hoan thién ché dinh bau ci...””

Tiép ndi tinh than nay, Luat Bau cd dai biéu Qudc hoi va dai biéu
Hoi dong nhan dan nam 2015 da cu thé héa Hién phdp nim 2013 bing

3 Alan Wall, Andrew Ellis, Ayman Ayoub, Carl W. Dundas, Joram Rukambe va Sara Staino,
Electoral Management Design: The New International IDEA Handbook, 2006, tr. 45 - 46.

4 Ban Bién tap Du thio stia d6i Hién phdp nam 1992, Mgt s6 vdn dé co bdn ciia Hién phdp cdc nide
t;"e‘n thé gidi, Nxb. Chinh tri quéc gia, Ha Néi, 2012, tr. 78-81.

5 Uy ban thutng vu Quéc hoi, Bdo cdo gidi trinh, tiép thu y kién cia cac vi DPBQH vé Dy thdo Hién
phap nam 1992 tai ky hop Qudc héi thit 5, tr. 20.
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cdch quy dinh chi ti€t vé HDBCQG vdi nhiéu diém mdi néi bat. Cy
thé, vé chic ning, nhiém vy va vai tro, HDBCQG gom hai nhém cong
viéc chinh:® (i) t6 chuc bau ct PBQH,” va (i) chi dao, hudng din bau cu
dai biéu HDND cdc cdp.® Trong d6, pham vi chiic ning cia HDBCQG
trong bau ci PBQH va dai biéu HDND la khong giéng nhau. Thit nhdt,
déi véi bau ci DPBQH, HDBCQG chinh la trung tim ctia cudc bau cu
DBQH, viia thuc hién moét s6 cong viéc trong yéu nhit cua cudc bau ct,
viia bao qudt cong viéc chung cua cuoc bau cit PBQH.” Thif hai, d6i véi
bau ct dai bitu HDND: HDBCQG nhudng lai vi tri trung tim cho cdc
Uy ban Bau cti 6 cdc dia phuong tuong ting, chi tap trung chi dao, hudng
din cic quy dinh cua phdp luat vé bau cu dai bicu HDND." Véi chuc
ning va nhiém vu cia minh, HDBCQG da thuc hién hai vai tro tiéu biéu:
(i) la co quan quan trong nhit trong bau ci 6 Viét Nam, bido dim cdc cudc
bau cu hinh thanh co quan dai di¢n dat duge cdc tiéu chudn da dé ra; va
(ii) v6i tu cdch mot co quan hién dinh doc lap, HDBCQG tham gia kiém
sodt quyeén luc nha nudc.

Ve co cidu, HbBCQG do Qudc hoi thanh lap gom Cha tich, cdc Phé
Cha tich va cdc Uy vién. Chu tich HDBCQG do Qudc héi bau va mién
nhiém theo dé cu cua tap thé Uy ban thusng vu Quéc hoi (UBTVQH)
dang tai nhiém. Sau khi dugc bau, Cha tich HDBCQG gidi thiéu dé Qudc
hoi phé chuin cdc thanh vién con lai."! Thanh phin cia HDBCQG mang
tinh dai dién cao,'? khong quy dinh chi tiét tén goi, ciing nhu s6 lugng cia
cdc co quan, té chiic htiu quan va ¢6 tii 15 dén 21 thanh vien. HDBCQG
hoat dong theo ché do tap thé, quyét dinh theo da s6." Cdc cudc hop duce
ti€n hanh khi ¢6 it nhit 2/3 téng s6 thanh vién cia HDBCQG tham dy; cdc
quyét dinh dugce thong qua khi c¢é qud 1/2 téng s6 thanh vién biéu quyét
tdn thanh." Hon ntta, HDBCQG khong phii 1a co quan chuyén trich,” do
Qudc hoi thanh 1ap (co quan quyén luc nha nudce cao nhit) nén bio cdo va
chiu trach nhié¢m truéc Qudc hoi va chi ¢é nhi¢m vu bdo cdo hoat dong véi
UBTVQH (mang tinh hinh thuic).

6 Khic véi cic HPBCQG trén thé gidi, HDBCQG cua Viét Nam khong ¢6 chiic ning t6 chiic
trung cau dan y.

bieu 15 ctia Luat Bau cit PBQH va dai biéu HDND nam 2015.

Dieu 17 cia Luat Bau ctii PBQH va dai biéu HDND nam 2015.

9 Theo khoan 3, 4 Ditu 4 ctia Luat Bau cit PBQH va dai biéu HDND nam 2015.

10 Dieu 23 ctia Luat Bau cit PBQH va dai biéu HDND nam 2015.

11 Khoin 2 Dieu 12 cta Luat Bau cti PBQH va dai biéu HDND nam 2015.

12 Cdc Uy vién Ia dai dien UBTVQH, Chinh phu, Uy ban trung uong Mat tran T quéc Viet

Nam va mot s6 c¢o quan, té chic htu quan. Theo khodn 1 Pieu 12 Luat Bau ci DPBQH va

dai biéu HPND nim 2015.

13 Diéu 13 ctia Luat Bau cit PBQH va dai biéu HDND nam 2015.
14 Vidu: HDBCQG nim 2016 ¢6 14 thanh vién tham du thi chi ¢6 thé ra quyét dinh néu ¢6 it

nhit 11 thanh vién biéu quyét tin thanh.
15 Dieu 20 ctia Luat Bau cit PBQH va dai biéu HDND nam 2015.
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1.2. Thuc tién t6 chiic va hogt dong ciia co quan qudn ly bau civ

Thit nhdt, HDBCQG do Qudc hoi bau va bai nhiém véi cdc thanh
phan mang tinh dai di¢én (ngoai trti dai dién cta UBTVQH, cdc thanh
phan khdc déu khong mic nhién la PBQH) va bo mdy gitip viéc cua co
quan nay do UBTVQH quy dinh, cho phép HDBCQG tu thanh lap
cdc tiéu ban va tdp trung cdn bo, cong chuc cta cic co quan hiau quan
dé gip viéc cho HDBCQG.' Pon cu, dé€ t6 chic cuoc bau cat BPBQH
khéa XV, chi dao va hudng din cong tic bau cu dai bicu HDND cédc cip
nhiém ky 2021 - 2026, HDBCQG di dugc thanh lap véi 21 thanh vién,"”
gom: moét Chu tich, bn Phé Chu tich va 16 Uy vien dugc Chu tich
HDBCQG trinh Qudc héi."® Uu diém cua tinh da dang trong cdc thanh
vién dai di¢n thuoc HDBC 1a han ché su phu thuéc caia HDBC vao mot
c6 quan nha nudc nhit dinh. Tuy vay, khuyét diém 1a HDBC thi€u ving
cdc chuyeén gia, nha khoa hoc, dai dién trung lap tii cdc t6 chuc xa hoi
dan sy va ngudi ngoai Ping. Do d6, su ¢ thuoc vé thanh phan trén thuc
t€ cua HDBCQG (c6 nhitu BPBQH dang tai nhi¢m) chua bio dam tinh
doc lap can thiét dé€ ¢ thé thyc hién cdc chic ning tuong xing mot cdch
khdch quan. Van dé nay tré nén ro nét hon khi Luat Bau cit PBQH va dai
biéu HDND hién nay khong quy dinh su doc lap [a mét nguyén tic hoat
dong caa HDBCQG, cung nhu tiéu chudn cua thanh vién HDBCQG
chua thuc sy r6 rang."

Thit hai, HDBCQG ¢ nudc ta hién nay la co quan khong chuyén
trdch, diéu nay cang anh huéng dén viéc bio dim cic nguyén tic dinh
hudng cia mét co quan QLBC, dic biét la tinh hi¢u qua, chuyén nghiép
va dinh hudng/tinh thian phuc vu. Béi 1€, véi tinh khong chuyén trich sé
boc 16 cdc nhuge diém sau: (1) Kho ¢6 thé xay dung mét doi nga cin bod
QLBC ¢6 kinh nghiém, ning luc, phim chit phu hgp va mét hé théng co
s6 dii lieu dong bo phuc vu cong tic t6 chic bau cu; (i1) Gay tré ngai voi
cdc t6 chic phu trich bau cu trong viéc quan ly ngan sich, chuin bi bau
cu va gidi quyét cdc cong viéc phdt sinh ¢ giai doan hau bau ci.” Thuyc
tién hoat dong trong thai gian qua cho thdy mét s6 Uy ban ctia Quéc hot,

16 Vé mit phdp ly, hoat dong cia HDBCQG dugc bio dim tuong déi doc lap.

17 S6 lugng thanh vién hién nay it hon so véi cdc cudc bau cu trude day, nhu HDBC biau Qudc
hoi khoéa IT va III va IV déu ¢6 25 thanh vién.

18 Trong dd, 19% ty 1¢ thanh vién 1a phu nu; thanh vién la cdc lanh dao caa cdc co quan UBT-
VQH, Chinh phu, Uy ban Trung uong Mit tran Té quéc, Bo Qudc phong, Bo Cong an, Bo
No6i vy, Bo Thong tin va Truyén thong, Hoéi Lién hi¢p Phu na Viét Nam...

19 Nguyén Minh Tudn, “Nhung bét cap cta ch€ dinh Hoi dong bau cti qudc gia va hudng hoan
thién”, Tap chi Nghién aiu ldp phap, s6 14(438), 2021, tr. 7.

20 Theo quy dinh tai Bieu 20 cta Luat Bau cit DPBQH va dai biéu HDND nam 2015 thi nhiém
vu cia HDBCQG chi gidi han trong hoat dong trudc va trong khi dién ra bau ct, khong ¢6
giai doan hau bau ctt. Theo Tran Thi Thu Ha, Hgi déng bdu ai quéc gia 6 Viét Nam, Luan vin
thac si, Truong DH Luat TP. Ho Chi Minh, 2017, tr. 47 - 48.
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Ban cta HDND rit kho dé triéu tap, vi nhiéu thanh vién git cdc vi tri chu
chét 6 cdc tinh, thanh phé khong bé tri duge thoi gian.”' Ngoai ra, hién
nay cdc t6 chiic phu trich bau ci cta nudc ta chi la co quan “thiia hanh”,
khong phai Ia mét co quan ¢6 nguon tai chinh bio dam riéng (kinh phi
hoat dong tii ngan sich), chua c¢é toan quyén t6 chiic, QLBC. Vi vay, cdc
t6 chuc phu trich bau ctt cia nudc ta c6 vi thé thip, khong tuong xiing
v4i tam quan trong cua chinh né.

Thit ba, theo phdp luat hién hanh, HDBCQG phéi hgp véi Poan
Chu tich Uy ban trung uong Mit train Té quéc Viet Nam (MTTQVN)
trong viéc hiép thuong, gidi thi¢u ngudi vng ct dai biéu HDND va
van dong biau ci.”? Quy dinh nay chua lam ro vi trf phdp ly can thiét,
cang nhu mdéi quan hé cong tic caa HDBCQG. Thuc t&, ngudi tu ung
ct khong biét kha ning minh ¢6 thé tré thanh tng ci vién chinh thic
hay khong. C6 nguoi tu ung ctt nhan duge tin nhiém cao sau khi ldy
y kién tai noi cu trd va noi cong tdc, nhung sau Hoi nghi hi¢p thuong
[an thu ba thi lai khong dugce lua chon, giéi thi¢u tng ci vi két qua cua
Hoé1i nghi hi¢p thuong do MTTQVN chu tri mdi ¢é tinh chit quyét
dinh.” Pitu d6 cho thdy ngusi du tiéu chuin thi khong chic chin duge
co cdu, ma ngusi duge co cdu lai khong dam bao di du tiéu chuin cao
hon. Nhu vay, “y chi caa hiép thuong” chua chic da phin dnh y chi
cua nhan dan.*

Thii tu, Luat Bau cii DPBQH va dai biéu HDND nim 2015 chi quy
dinh nhting nhi¢m vy, quyén han chung caa HDBCQG ma thi¢u di moét
s6 quy dinh ro rang vé quy trinh, cich thic t6 chic van dong biu cu,
quy trinh xu ly d61 véi viée vi pham vé van dong bau cu, vé khiéu nai, t6
cd0;® thi€u quy dinh khing dinh HDBCQG la thiét ché quan trong dugc
trao quyén, dugc tao moi diéu kién dam bao d€ thyc hién quyén gidm sit,
Ia yéu t6 quan trong thic ddy tinh canh tranh trong van dong bau cu dé
gia ting chit luong dai biéu. Ngoai ra, cin xay dung quy dinh dya trén
nguyén tic nén tang la: quyén ung ci trudc hét duge hiéu & nghia ty tng
ct, sau méi dén quyen de cu.®

21 Ta Thi Yeén, “Co céu, tiéu chuin dai biéu Qudc hoi, dai biéu Hoi dong nhan dan”, Tap chi
Nghién ciu ldp phdp, s6 22 (396), 2019, tr. 19.

22 Khoan 2 Ditu 18 ctia Luat Bau ca PBQH va dai biéu HDND nam 2015.

23 Phan Xuan Son (Chu bién), Cdc doan thé nhdn ddn vdi vi¢c bdo ddm ddn chii & co s6 hi¢n nay, Nxb.
Chinh tri Quéc gia, Ha Noi, 2003, tr. 238.

24 Trong trudng hop qua hiép thuong ma mot danh sich bau ci duge lya chon ra khong thé
hién y chi thuc su cta nhan dan, thi viéc bau ct tiép theo sé khong ¢é nhiéu y nghia. Nguyén
Minh Tudn, tldd, 2021, tr. 5 - 6.

25  Nguyén Thi Kim Anh, “Ho¢i dong bau ci qudc gia theo phdp luat Viet Nam”, Tap chi Quan
ly nha nuéc, s6 260, 2017, tr. 42.

26 Nguyén Ping Dung, “Bau ct va ty ing cu”, Tap chi Nghién ciu ldp phap, s6 08 (312), 2016,
tr.3-7.
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Thii nam, cudc bau ci PBQH khéa XV va dai biéu HDND cdc cip
nhi¢m ky 2021 - 2026 dién ra trong béi canh phai d61 mit véi nhiéu thich
thuc, nhit 1a anh hudéng ning né caa dai dich Covid-19. HDBCQG da
ban hanh 96 vin ban linh dao, chi dao, hudng dan vé cong tdc bau ct;
10 vin ban hudng dan cong tic té chic bau ci an toan trong ditu kién
phong, chéng dich bénh;?” t6 chic 02 Hoéi nghi truc tuyén toan qudc dé
trién khai cong tic bau ct® va ban hanh Quy ché hoat dong, phan cong
trich nhi¢m cua cdc thanh vién, thanh 1ap bo phan giip viéc gom Vin
phong HDBCQG va 04 Tiéu ban d¢ tham muu, gitip viéc trong cdc linh
vic cu thé: Vin ban phdp luat va Thong tin, tuyén truyén; Nhan sy; Giai
quyét khi€u nai, t6 cdo; An ninh, trat tu va Y t€ Mic du cudc bau cu
nudc ta di dién ra thanh cong trong béi canh dai dich Covid-19 dién bién
phtic tap, bén canh nhiing két qua dat dugc, viec QLBC van con mot s§
han ch¢ ding luu y.

Mot la, con ton tai sy thi€u hiéu qua trong viéc gidi quyét nhiing tinh
huéng mdi phdt sinh béi anh hudng cta dai dich. Cu thé, cong tdc ra sodt
danh sdch cti tri, ndm s6 lugng cti tri thudng tri va tam trd trén dia ban 6
mot s6 don vi hanh chinh cdp xa con cham va gip khd khan do s6 lugng
cl tri tam trud thudng xuyén bién dong; chua xdc dinh ré6 quyén bau cu
cua cu tri cdch ly y t€ tap trung; van c6 thong tin phan dnh vé viéc chua
nhan dugc thé ct tri; van con tinh trang ct tr1 di bau ho, bau thay; do béi
canh phtc tap nén mét s¢ khu vic bau ci con d€ xdy ra nhim lan trong
viéc dong dau phiéu bau;® phi€u bau in sai tén dém™ hay mot s¢ don vi
hanh chinh c4p xa phii t6 chic bau ci thém,? bau cu lai...*”

Hai la, cong tdc hiép thuong, gidi thiéu va phan bé nhan sy ung cu
chua ¢6 sy chuin bi chu ddo. Pi¢u nay dan dén tinh trang ty 1¢ ngusi ing
ci DBQH, dai biéu HDND la phuy nt1,* ngusi dan toc thiéu s6** chua dat
so vdi quy dinh; ¢6 noi van bd lot mot s6 ding ci vién dai biéu HDND
cdp xa khong du dieu kién vé do tudi theo quy dinh; chua lam t6t cong
tic phan bé tng cti vién dai biéu HPDND cip x4 tai cdc don vi bau cu.

27  Hoi dong bau cii quéc gia, Bdo cdo Tdng két cudc bau ar DPBQH khéa XV va dai biew HDND cdc
cdp nhiém ky 2021-2026, s 783/BC-HPBCQG, 2021, tr. 4 - 5.

28  Dién ra vao ngay 21/02/2021 va ngay 18/05/2021.

29 Thii Nguyén.

30  Ha Noi, Hung Yén, Lao Cai, Quing Binh, Pik Nong, Vinh Long, Quing Nam, Tra Vinh,
Thanh Hda.

31 Yén Bdi, Ngh¢ An, TP. H6 Chi Minh, Phu Tho, Tuyén Quang, Quing Tri.

32 Dik Lik, Ha Noi.

33 O Tra Vinh, ty l¢ nit trong danh sdch ting cti vién dai biéu HDND cAp tinh [a 33,73%; 6 Pong
Thdp va Vinh Long khong ¢6 ung ci vién 1a ngudi dan toc thiéu s6. Ty 1é nu gidi tring cu
dai biéu HDND thép nhu Thiia Thién Hué¢ (13,75%), Long An (15%), An Giang (18,03%);
Thanh phé Hai Phong va Ca Mau khong ¢6 ngudi tring cii dai biéu Qudéc hoi 1a phu na.

34 Giam 2,09% so vdi khéa XIV (tit 204 ngudi con 185 ngudi).
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Ba la, viéc b8 tri cho cdc buéi tiép xuc cu tri con thu dong. Trén
thuc t&, 6 cdc dia phuong t6 chuc ti€p xuc ct tri, van dong biu ct rit
khdc nhau: ¢6 noi con chua du phong, tinh todn ky trudc tinh hinh dich
bénh nén qud trinh thyc hién phdi di¢u chinh nhiéu, tic dong dén tim
ly caa cu tri va ngudi ung cu; thoi gian t6 chiic hoat dong tiép xuc cu
tri cua ngudi ung cu con han ché, moét s6 cudce tiép xuc cu tri t6 chiic
bing hinh thuc truc tuyén nhung dieu kién ky thuat chua that sy bao
dam; no1 dung chuong trinh hanh dong cua mot s6 ving cu vién chua sdt
v4i tinh hinh, nhiém vu chinh tri ctia dia phuong, nhit [a 6 cidp huyén,
cip xa...»”

Bén la, hoat dong t6 chiic va phan bé kinh phi chua hop ly. Mot s
cdn bo cdp co s6 mdi dugce kién toan nén chua ¢d kinh nghiém, chua nim
chic dia ban, phai kiém nhiém nhiéu cong viéc khic nén anh huéng dén
qud trinh chi dao, hudng dan thuc hién vé nghi¢p vu cong tic bau cu; s6
lugng thanh vién cdc t6 chiic phu trich bau cti con thi€u so véi yéu cau
cong viéc; ¢6 thanh vién cta cdc t6 chiic phu trach bau ct la F1, F2 phai
cdch ly trude ngay bau cu dan dén khé khin trong cong tic chi dao, bé tri
nhan sy thay thé; viéc bé tri kinh phi phuc vu cong tic bau ci moét s6 noi
chua kip thoi; viéc mua sim vat tu, thiét bi, in sao tai liéu phuc vu cong
tdc bau cu thuc hién theo quy dinh ctia Luat Pau thau nén can nhiéu thoi
glan, quy trinh; ch€ d¢ boi dusng d6i véi doi nga lam cong tic bau ci con
thap, chua phtt hgp vdi thyc t&; co s6 vat chit con thiéu thén...*

Véi nhung thuc tién trong t6 chic va hoat dong néu trén, c6 thé
nhan dinh ring: khi mot co ché€ quin bau ci boc 16 qud nhiéu nhugc
diém ma khong dugce khic phuc thi nd sé Ia tic nhan “cham ngdi” hay
g6p phan “théi bung” cic cudc khung hoang chinh tri nghiém trong
trong tuong lai.”” Vi vay, hoan thién ch€ dinh HDBCQG la cong viéc
tit yéu nhim hudng téi bio dam t6t nhit quyeén lam chu cda nhan dan,
nguyén tic bau ct, két qui bau ctt dung din va trung thyc.”

2. Mot s6 dinh hudng hoan thién co quan quan ly bau ca 6 Viét
Nam

Thit nhdt, can lga chon mo hinh c6 quan QLBC phu hgp thong qua
nhting phan tich lién quan dén quy dinh caa Hién phdp va phdp luat ve
QLBC, cung nhu thuc tién t6 chic va hoat dong cuia HDBCQG. Cé

35  Hoi dong bau cii quéc gia, Bdo cdo Tdng két cude biu ar DPBQH khéa XV va dai biéw HDND cdc
cdp nhi¢m ky 2021-2026, s6 783/BC-HPBCQG, 2021, tr. 27.

36  Hoi dong bau cu qudc gia, fldd, 2021, tr. 27 - 28.

37  Va Cong Giao, “Quan ly bau cu trén thé gidi va nhing goi y cho Viét Nam”, Tap chi
Nghién cim ldp phap, s6 20(252), http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tin-
tucid=211375, truy cap ngay 15/8/2023.

38  Thdi Vinh Thing, “Bio dim quyén lam chu cia nhan dan trong bau cu dai biéu Quéc hoi
va dai biéu Hoi dong nhan dan cdc cap”, Tap chi T6 chiic nha nude, s6 4, 2016, tr. 5.




8 TAP CHI KHOA HQC PHAP LY VIET NAM SO 06 (178)/2024

thé nhan thiy ring, khi d6i chiéu vdi nhiing dic trung ctia ba mo hinh
QLBC dién hinh trén thé gidi thi bo mdy t6 chiic phu trich QLBC hién
hanh cuaa Viét Nam rit dic thu, khong hoan toan thué¢c vé bit ky mo
hinh phé bién n20.%” Trong béi cinh cta nudc ta, nén dp dung cé tuyén
chon hop ly nhting yéu t6 ciia moé hinh co quan QLBC hén hgp bao
gom cidu phan doc lap (Ia mot HDBCQG thuong truc)* va cdu phan
Chinh phu (c6 tinh lam thoi, chi thanh lap trudc mdi cudc bau ci).*
M6 hinh nay giip ddp ung yéu ciu bio dim cdc nguyén tic dinh hudng
cta co quan QLBC, trong khi khong tao dp luc 16n 1én cong cudc cai
cdch hanh chinh hién nay. Thém vao dé, do moé hinh mdéi khong khdc
nhitu so véi mo hinh hién tai, viéc cii t6 sé khong gap nhieu khé khin
tlt géc do diéu hanh.*

Thit hai, can nang cao dia vi phdp ly caa HDBCQG. Néu xdc dinh
HDBCQG [a mot co quan hién dinh doc 1ap thi khong thé coi day la
mot thi€t ché ¢d tinh chit vu viéc.” HDBCQG phii 1a co quan hoat
dong thuong xuyén/thudng tric va chuyén trich, vi: (i) tao co sé dé
bio dim biy nguyén tic dinh hudng cia EMB theo thong 1¢ qudc t&€
nhim khic phuc nhiing han ché cua hé¢ théng QLBC 6 nudc ta hién
nay;* (i1) Viéc bau ca PBQH, dai biéu HDND cdc cdp khong chi theo
dinh k¥ ma con t6 chuc ca trong trusng hop khuyét dai biéu; (i) Day
con Ia co quan chuyén mon trong viéc thuc diy, bio ddm quyén bau
ct, ung cu va thuc hi¢n luit bau ctt véi nhing cong viée luon can tién
hanh thudng xuyén, lién tuc;* (iv) Phu hop véi dinh hudng ting cusng
cdc co ché kiém sodt quyén luc nha nudc va xay dung Nha nudc phdp

39 (i) Khong phai Ia mo hinh doc lap (Independent Model) vi thanh vién cia Chinh phua ¢6 mat
trong thanh phan cua HDBC trung ucng, va dic biét Ia cdc t6 chiic phu trdch bau cti & cap dia
phuong do UBND cidc cdp tuong ting quyét dinh thanh lap; (i) Khong phai la mo6 hinh Chinh
phu (Governmental Model), vi HDBC trung uong khong dugc lap ra va quan ly béi Chinh phu,
con cdc t8 chuc phu trich bau ci 6 cdp dia phuong tuy do UBND cdc cip tuong ting quyét
dinh thanh lip nhung ¢6 thanh phan da dang va chiu su chi dao ctia co quan bau ci cdp trén
chu khong phai cia UBND cung cdp va cdc t6 chiic phu trach bau ctt khong ¢6 nguon ngan
sdch doc lap; (iii) Khong phai la mo6 hinh hén hop (Mixed Model) vi tuy thim quyén ra quyét
dinh thanh lap ¢6 khdc nhau, song cdc t6 chiic phu trich bau ¢t tif trung uong dén dia phuong
thuc chat chi Ia mot hé théng théng nhit, trong d6 cdc t6 chiic cdp dudi chiu su chi dao cua
cdc t6 chiic cdp trén. Cé hé théng khong 6 su phan chia ro rang thanh hai cdu phan doc lap
va cdu phin thuoc chinh pha. Theo Va Cong Giao, tldd, 2013.

40  C6 vi th€ hién dinh déng vai tro la co quan dieéu hanh.

41 Neén dya trén nhan sy cia Van phong Chinh phu va Vin phong UBND cdc cdp, ¢6 trich
nhié¢m thuia hanh, cung cdp dich vu hanh chinh cho moi cuéc bau ctt va cic hoat dong dan
chu tryc ti€p khic do HDBCQG t6 chuic thuic hién.

42 Vu Cong Giao, tldd, 2013.

43 Tinh chit vu viéc la khi hoan thanh xong viéc bau cu la chdm dut nhiém vu. Nhung, hau bau
cti [a viéc rit quan trong bao gdom gidi quyét cdc cong viéc phdt sinh lién quan dén cdc dai biéu
trong sudt nhiém ky cta Qudc hoi va HDND cde cép.

44 Vu Cong Giao, tldd, 2013.

45 Ngo Puc Manh, “Chiic ning, nhiém vu ctia Hoi dong bau cu quéc gia va viéc sia d6i Luat
bau cti dai biéu Quéc hoi”, Tap chi Nghién aiu ldp phap, s6 18 (274), 2014, tr. 27.
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quyeén cua Nhan dan, do Nhan dan va vi Nhan dan va pht hop véi xu
hudng chung trén thé gidi la quy dinh vé viéc thanh lap, t6 chiic, hoat
dong va vi thé cta co quan QLBC ngay trong Hién phdp, nham ting
cudng tinh 6n dinh, doc lap thong qua viéc han ché kha ning thiét ché
nay bi chi phéi béi nhdnh hanh phdp hoic bi thay déi, tic dong tuy tién
thong qua viéc stia d6i cdc luat lién quan.*

Thit ba, can hoan thién co cdu, t6 chiic cia HDBCQG. Cidc thanh
vien cua HDBCQG thuong hoat dong kiém nhiém, rit dé dan dén
tinh trang “chinh minh lai t6 chic ra minh” nén khong trdinh khéi du
luan nghi ngai, khién tinh cong bing, dan chu trong qud trinh bau cu bi
anh hudéng.”” Vi vay, can phai: (i) Xem xét loai bé quy dinh thanh vién
HDBCQG gia bao gom “dai dién Uy ban thusng vu Quéc hoi, Chinh
phu, Uy ban trung uong Mit train TS qudc Viét Nam”,*® d€ thanh vién
caa HDBCQG hoat dong doc lap, khong phu thuoc vao nhanh quyén
luc chinh tri nao sé gitip ho cong tim, cong bing hon; (i) Thanh phin
caa HDBCQG cin ¢6 su dai dién da dang cua cdc chuyén gia, nhting nha
khoa hoc, ngudi ngoai Piang nhim dam bio tiéu chi trung lap ctia mot
cuoc bau cu, thé hién rd hon tinh chit dan chu ctia Nha nudc; (i) Quy
dinh cu thé vé tiéu chuin caa thanh vien HDBCQG dé dam bao tinh vo
tu, khiach quan, nhu: khong dugce 1a ung vién trong bat ky cudc bau cu
nao trudc va sau do, do tudi, trinh do, phim chit dao ddc, kinh nghiém
cong tic, nghiép vu va kinh nghi¢m thuc tién vé cong tic bau cu...;* (iv)
Bé mdy gidp viéc caia HDBCQG phii dugce thiét 1ap béi tinh chuyén
nghiép va chuyén trich (nhit 1a ngusi ding dau Ban thu ky va ding dau
cdc b phan chiic nang) vi viéc t6 chiic bau cu la hoat dong chuyén mon,
khdc vdi hoat dong xdc 1ap chinh sdch bau cu 1a hoat dong mang tinh chat
chinh tri;* (v) Xem xét quy dinh nhi¢m ky cia HDBCQG khong trung
vdi nhiém ky ciaa QH va HDND, cung nhu khong gidi han nhiém k¥ cdc
thanh vién HDBCQG nhim tao thuan 1¢i cho viéc xdc dinh thoi diém
bit dau, chdim dut nhiém vu cuia HDBCQG va gitip cho cdc thanh vién
c6 nhiéu thoi gian d€ duc két, chia sé kinh nghiém.

Thit tu, can cu thé héa nhiém vy, quyén han cia HDBCQG. Dé
theo doi ngusi duge bau ¢6 thuc hién t6t 161 hiia véi cu tri da duge dé ra
trong “chuong trinh, k€ hoach hanh dong” hay khong va lam r6 ché do
trich nhiém cua dai biéu d6i véi ct tri, HDBCQG can phai Ia co quan

46 Nguyén Minh Tudn, tldd, 2021, tr. 5.

47  Thdi Doan Thanh, “Hoi dong bau ct qudc gia - Thiét ché€ gép phan bao dam quyén lam chu
cua nhan dan”, Tap chi Nghé Ludt - Hoc viégn Tu phdp, s6 4, 2019, tr. 3 - 6.

48  Dieu 12 Luat Bau ctt PBQH va dai biéu HDND nam 2015.

49  Thdi Doan Thanh, fldd, 2019, tr. 5.

50  Vua Cong Giao, “Thiét ké bo mdy gitip viéc ctia Hoi dong bau ci Qudc gia theo Hién phdp
niam 2013”, Tap chi Nha nudc va Phdp ludt, s6 11, 2014, tr. 15 - 21.
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dugc trao quyén gidm sdt hau bau ci. Mudn vay, trudc tién co ché cu
tri bai nhiém dai biéu phai dugc xdc lap ro rang hon,” ma cu thé Ia nén
giao cho HDBCQG t6 chuic dé€ cu tri thyc hién bo phi€u bai nhiém. Béi
ngay tit dau, HDBCQG la co quan nhan va xem xét ho so cua cdc vng
cd vién dugce gidi thiéu va co quan nay cting nim ro quy trinh t6 chic
bau cu, nén viéc t6 chiic d€ cu tri thyc hién béd phi€u bii nhiém sé dién
ra nhanh chdng, chinh xdc va kha thi.

K¢ dén, can bé sung thém thim quyén cho HDBCQG trong viéc
t6 chuic hoat dong trung ciu dan y trong pham vi cid nudc, viia phu
hop véi thong 1¢ quic té, viia tao dieu kién dé ngusi dan dp dung
cdch thic thyc hién quyén lyc nha nudc bang dan chu tryc tiép.”* Mit
khic, HDBCQG phii dugc giao quyén giai quyét khiéu nai, t8 cdo
lién quan dén nhiing ngusi tring cu va duge té chiic bau ci bé sung
(thay vi Qudc hoéi sé phai tién hanh thanh lap HDBC b6 sung) dé hoat
dong HDBCQG thuc su chuyén nghiép, kip thoi va doc lap. Tom lai,
HDBCQG phii la thiét ché€ ¢d trich nhiém gidm sdt, ho trg cdc dai biéu
trong viéc thuc hién chic ning, nhiém vy cta minh dé gia ting tinh
chuyén nghiép trong hoat dong.

Thit ndm, nén dng dung cong nghé hién dai trong QLBC. Nhiing
bat cap ton tai trong cdc cudc bau ct ma dic bié¢t cudc bau ci BPBQH
khéa XV, dai biéu HDND cdc cdp nhiém ky 2021 — 2026 trong béi
canh dich bénh Covid-19 dién bién khé luong (da dugce phan tich trudc
dd), doi hét HBBCQG phai nghién cdu trién khai dp dung cong nghé
hién dai trong cudc bod phi¢u nhu: quét 14 phi€u, mdy béd phiéu dién ti
(direct-recording electronic, DRE), thiét bi ddnh ddu 14 phi¢u, bo phiéu truc
tuyén, mdy thé duc 16...%° Viéc dp dung cong nghé dé€ béd phicu sé giam
gdnh nang vé nhan luc, thoi gian, kinh phi cho qud trinh kiém ké, kiém
tra, phan loai phi¢u bau va dac biét sé dua ra chinh xdc két qua s¢ phi¢u
bau cho tiing nguoi dng cu.

Dui vay, viéc nay cung tao ra nhting thdch thiic 16n, buoc HDBCQG
phai cing c¢d niém tin cua ngudoi dan vao dé chinh xdc va tinh biao mat
cua cdc ung dung. Mudn vy, trudc hét, HDBCQG phai dugc hoan thién

51  Thdi Thi Thu Trang, Nguyén Thi Quynh Trang, “Co quan hién dinh doc lap theo Hién
phdp nam 2013 va nhiing vin de dit ra”, Tap chi Ddn chii va Phap ludt, s6 5 (338), 2020, tr. 58.

52 Khoin 2 Diéu 18 Luat Trung cau dan y nim 2015 chi quy dinh UBTVQH c¢6 nhiém vu:
“Chi dao, hudng dan viéc t6 chiic trung ciu y dan trong pham vi ¢ nudc”. Trong khi do,
HBPBCQG la co quan ¢ kinh nghiém t6 chiic bau ct trong pham vi ¢d nudc, ma trung ciu
dan y 1a mot trong nhiing hoat dong nim trong phuong thiic thuc hién quyén dan chu truc
ti€p cta nhan din, gan giéng vdi cdch thiic ti€n hanh biu cu. Do vay, viéc giao thém cho
¢o quan nay nhiém vu t6 chuc trung cau y dan la hoan toan kha thi. Theo Tran Thi Thu
Ha, tldd, 2017, tr. 64.

53  MIT election data & science lab, “Voting technology”, https://electionlab.mit.edu/research/
voting-technology, truy cap ngay 25/08/2023.
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khong chi vé mit quy dinh caa Hién phdp va phdp luat ma phai ¢6 cdc k&
hoach va bi¢n phdp can thiét dé€ trién khai trén thyc t&, tru liéu va tra 161
dugc nhting cau hoi “duge gi va khong duge gi” khi ting dung cong nghé
hién dai vao bo phiéu, ching han nhu: bing cdch nao d€ st dung dong bo
cdc hé théng mdy tinh d€ cong bd cong khai két qua? Lam sao dé stt dung
cdc h¢ dieu hanh ma mé ngudn moét cich hi¢u qua? Cé nén thuc hién cdc
phién ban tht nghiém cho nguoi dan trdi nghiém va nhan xét? Thiét k&
ma uy quyén thé nao d€ gitt mét ban sao nham kiém tra tinh xdc thyc cho
méi h¢ théng mdy tinh 6 cic vi trf khic nhau?...>*

D61 méi ché dinh HDBCQG theo hudng gia ting vi thé doc lap
cta ch€ dinh nay dé€ han ché nhting bit cap trong co cdu t6 chiic va thuc
tién hoat dong la moét budc quan trong trong tién trinh tao nén ché do
bau cu cong bing, chan thuc, quyét dinh van ménh, tuong lai cua mot
dit nudc, cang nhu toan b hoat dong xa hoi. @
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