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Tom tat
Xii ly ky lugt dugc xem la mgt gidi phdp hiw hiéu dé ddu tranh, phong chéng cdc vi pham
ky ludt ciia vién chiic nham dé duy tni trdt tu, ky crong trong cdc don vi su nghiép cong ldp.
Trong nhiéu ndm qua, Nha nudc da ban hanh nhiéu van ban quy pham phap ludt khdc nhau
nhdm tgo co s6 phap ly cho viée xit ly ky ludt vién chiic. Bai viét phdn tich mgt s6 diém mdi
trong quy dinh phdp ludt vé nguyén tdc xit ly ky ludt vién chiic. Dong thoi, bai viét chi ra mgt
sd bdt cdp phdp ludt vé nguyén tdc xit ly ky ludt vién chiic va dé xudt cdc kién nghi cu thé dé¢
hoan thién quy dinh phdp ludt vé vdan dé nay.
Tu khoa: vién chiic, xit ly ky ludt, hinh thiic ky ludt, nguyén tdc xit ly ky ludt
Abstract
Disciplining is considered an effective solution to fight and prevent disciplinary violations by
public employees to maintain order and discipline in public service units. Over the years, many
legal documents have been enacted to create the legal basis for disciplining public employees.
This article analyzes new points in the legal regulations on principles of discipline against
public employees. The article also specifies some legal inadequacies in the principles of discipline
against public employees and proposes specific recommendations to improve legal regulations.
Keywords: public employees, disciplining, forms of disciplining, principles of discipline
Ngay nhan bai: 12/01/2023 Ngay duyeét dang: 23/02/2024

1. Mot s6 diém moi trong cac quy dinh phap luat vé nguyén tic xu
ly ky luat vién chuc

Trich nhiém ky luit 1a moét trong cdce loai trdch nhi¢ém phdp ly trude
Nha nudc. Pay la dang trich nhiém phdp ly duge thuc hién trong quan hé
ndi bo cta cdc co quan hay hé théng co quan nha nudc.' Theo do, trich
nhié¢m ky luat cua vién chiic dugce hiéu la cdc bién phdp ché tai ciia Nha nudc
mang tinh chit bat l¢1, dugc dp dung d6i véi vién chic vi pham cdc quy dinh
cua phdp luat trong qud trinh thuc hién cong viéc hoic nhiém vu. Viéc xu ly
ky luat vién chiic thoi gian qua dugce thuc hién theo quy dinh caa Luat Vién
chiic nim 2010 (dugc sta d61, b sung nim 2019), Nghi dinh s6 112/2020/
ND-CP ctia Chinh phu ngay 18/9/2020 vé xt ly ky luat cin bo, cong chuc,
vién chiic va gan day nhit la Nghi dinh s¢ 71/2023/ND-CP cua Chinh phu
ngay 20/9/2023 sta d6i, bé sung moét s6¢ dieu cua Nghi dinh s¢ 112/2020/
ND-CP xt ly ky luit cin bo, cong chiic, vién chiic.

Nguyén tic xu ly ky luat vién chiic chinh Ia nhting tu tudéng nén tang,
chu dao ma khi xui ly ky luat can tuan thu. Piéu 2 Nghi dinh s¢ 112/2020/

1 Nguyén Cuu Viét, Gido trinh Ludt Hanh chinh Vié¢t Nam, Nxb. Chinh tri quéc gia, 2013, tr. 549.
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ND-CP quy dinh cy thé 08 nguyén tic xu ly ky luat vién chiic. Viia qua, khi
ban hanh Nghi dinh s¢ 71/2023/ND-CP dé sua d6i, b6 sung Nghi dinh s6
112/2020/ND-CP thi di¢u khoan vé nguyén tic xu ly ky luat Ia noi dung
dugc stia d6i, b sung khd nhiéu noi dung. Sau khi stia d6i, bé sung thi Bieu
2 quy dinh 11 nguyén tic xu ly ky luat, trong d6 giti nguyén bén nguyén tic
tai khodn 3, khoan 5, khoan 7, khoin 8; sta d6i bén nguyén tic tai khoin
1, khoan 2, khoan 4 va khoan 6; dong thsi b6 sung ba nguyén tic mdi tai
khoan 9, khoan 10 va khoan 11.

Nguyén tic “bio dam khdch quan, cong bing; cong khai, nghiém minh;
chinh xdc, kip thoi; ding thim quyén, tinh ty, tha tuc” Ia nguyén tic quan
trong hang dau trong xu ly ky luat vién chic, chi khi thuc hién t6t nguyén tic
nay thi méi bao ddm muc dich cta viée xu ly ky luat vién chiic. So vdi trude
day, quy dinh mdi da bé sung vao nguyén tic nay noi dung “chinh xdc, kip
thoi; dung thim quyén, trinh ty, thua tuc”. Viéc b6 sung cdc noi dung trén
giip cho nguyén tic xu ly ky luat nay duge day du va toan dién hon.

Ve nguyén tic “moi hanh vi vi pham chi bi xi ly mét [an bing mot
hinh thic ky luat”, truéc day Nghi dinh s¢ 112/2020/ND-CP quy dinh
trong cuing moét thoi di€ém xem xét xu ly ky luit, néu vién chic ¢6 tu hai
hanh vi vi pham tré 1én thi bi xu ly ky luat vé ting hanh vi vi pham va dp
dung hinh thic ky luit naing hon mét muic so véi hinh thiic ky lut dp dung
d6i véi hanh vi vi pham ning nhét, trit trudng hop bi xi ly ky luat bing hinh
thiic bai nhi¢m, buoc thoi viec. Quy dinh nay thé hi¢n duge sy ran de, ché
tai nghiém khic d6i véi vién chic ¢6 thdi do coi thusng phdp luat, bt chip
cdc quy tic cua don vi su nghi¢p cong lap dé€ thuc hién nhiéu hanh vi vi
pham. Tuy nhién, nguyén tic nay cang c6 bat cip nhit dinh vi khong tao ra
su cong bing khi xu ly ky luat gitia vién chiic quan ly va vién chiic khong ¢6
chuc vu quan ly. Gia su, hai vién chiic cung thuc hi¢én hai hanh vi vi pham
tuong tu nhau. Hanh vi thud nhét bi d4p dung hinh thiic ky luat khién trich,
hanh vi thd hai bi dp dung hinh thuc ky luat canh cdo. Néu dp dung nguyén
tic trén thi vién chic quan ly sé bi dp dung hinh thuc ky luat cudi cung Ia
cdch chuc song vién chic khong gitt chic vu quan ly lai bi dp dung hinh
thuc ky luat budc thoi viéc. Trong khi d6, budc thoi viée la hinh thic ky
luat c6 muc do nghiém khic hon va giy ra hau qua phdp ly nang né hon so
véi cdch chuc dan dén viéc xu 1y ky luat khong con biao dam dugce tinh cong
bang. Vi vay, khi sua d6i dieu khoan nay, Nghi dinh s¢ 71/2023/ND-CP
quy dinh trong cing moét thoi diém xem xét xt ly ky luat, néu vién chiic cé
ti hai hanh vi vi pham trd 1én thi xem xét, két luan vé tiing hanh vi vi pham
va quyét dinh chung bang mot hinh thic cao nhét tuong ting véi hanh vi vi
pham. Nhu vay, Chinh phu di dé cao tinh cong bang hon so véi muc dich
ché tai nghiém khic, rin de trong trusng hop nay.
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Nguyén tic can nhic toan dién va dp dung cdc tinh tiét giam nhe, tinh
tiét taing ning khi xem x¢ét xu Iy ky luit cho thdy tuy theo muc d¢ nguy hiém
cho xa hé1 caa hanh vi, tiy thudc vao nhiéu yéu t6 nhu loai hanh vi, mic do
nghiém trong caa hau qua, diéu kién hoan canh thuc hién hanh vi vi pham,
nguyén nhan cua vi pham, ma phdp luit quy dinh ché tai xi ly phtt hgp. Vi
thé, dé xu ly ky luat vién chiic moét cich nghiém minh, cong bang, c6 gid tri
ran de, phong nglia cao, cin phai cin ci vao noi dung, dong co, tinh chit,
muic do, hau qud, nguyén nhan vi pham, hoan canh cu thé; cic tinh tiét ting
nang, giam nhe d€ quyét dinh hinh thic ky luat tuong xiing. Phai cin ci vao
né1 dung, dong co, tinh chit, mic do, hau qui, nguyén nhan vi pham, hoan
canh cu thé; cic tinh tiét ting ning, gidm nhe; thdi do ti€p thu va stia chua;
viéc khic phyc khuyét diém, vi pham, hau qué; ctiing nhu cdc trusng hop
khdc theo quy dinh cia Pang va cua phdp luat duge tinh [a cin cd dé€ xem
xét mién ky luat hoic gidm nhe trich nhi¢m. Pdng luu v, so vdi trude day,
nguyén tic nay di bé sung yéu t6 “dong co” khi xem xét xu ly ky luat vien
chuc, dong thoi ghi nhan thém noéi dung cdc trusng hop khdc theo quy dinh
cua Pang va cia phdp luat dugce tinh 1a can ci d€ xem xét mién ky luat hoic
giam nhe trich nhi¢ém cua vién chic ¢6 hanh vi vi pham.

Bén canh d6, myc dich quan trong cia xu ly ky luat vién chiic Ia nham
gido duc, rin de nguoi vi pham, dé¢ cao tinh nhin dao. Do d6, mot khi
ngudi vi pham da c¢6 thdi do thdi do tié€p thu va sda chiia, viéc khic phuc
khuyét diém, vi pham, hau qua di gay ra thi cin phai dugc xem xét giam
nhe trich nhi¢m. Ngugc lai khi ngusi vi pham khong biét héi cii, ngoan
c6 thi viéc xem xét ting ning trich nhiém khi dp dung hinh thuc ky luat Ia
can thiét. Viéc dit ra nguyén tic nay da gép phan khuyén khich ngusi vi
pham ¢6 thdi do héi cai, ti€p thu va sta chuia sai pham caa minh, ning cao
hi¢u qué xu ly ky luat.

Nguyén tic “hinh thic ky luat hanh chinh phai bio dam 6 mic do
tuong xung vdi ky luat dang” d61 vdéi truong hop vién chic da bi xu ly ky
luat dang da dugc sta d6i béi mot nguyén tic mdi, chi tiét va cu thé hon,
thé hién méi quan hé gitia ky luat dang va ky luit hanh chinh cua vién chiec.
Theo quy dinh mdi, vién chiic bi xt Iy ky luat dang thi trong thoi han 30
ngay, ké tii ngay cong bé quyét dinh ky luat ding, co quan, té chiic, don vi
phéi thuc hién quy trinh xt ly ky luat hanh chinh (néu cd), trit trudng hop
chua xem xét xt ly ky luat. Hinh thic ky luat hanh chinh phii bio dam
tuong xung vdi ky luat vé dang. Truong hop bi xu ly ky luat ding bing
hinh thtic cao nhit thi co quan tham muu vé t6 chiic, cdn bo bdo cdo cip cé
thim quyén xu ly ky luat xem xét, quyét dinh xu ly ky luat hanh chinh bing
hinh thiic budc thoi viéc d6i véi vién chic. Néu khong thuoc moét trong
cdc trudng hgp néu trén thi bdo cdo cdp c¢6 tham quyén quyét dinh xu ly ky
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luat bang hinh thic cdch chic d6i véi vién chiic git chic vu lanh dao, quan
ly; canh cdo d61 véi vién chiic khong git chiic vu quan ly. Trudng hop con
c6 y kién khdc nhau vé viéc xdc dinh hinh thic ky luat hanh chinh tuong
xting v6i hinh thuic xt Iy ky luat vé ding cao nhit thi cip c6 thdm quyén
quyét dinh viéc thanh 1ap Hoi dong xu ly ky luat d€ tham muu; tham khio
y kién bing vin ban cta t6 chiic Pang ra quyét dinh xtt ly ky luat ding vién
trude khi quyét dinh. Trudng hgp ¢6 thay déi vé hinh thic xu ly ky luat
vé dang thi phai thay dé6i hinh thic xd ly ky luat hanh chinh tuong xiing.
Thot gian da thi hanh quyét dinh xu ly ky luat ca dugce trit vao thoi gian
thi hanh quyét dinh xu Iy ky luat méi (néu con). Trudng hop cip ¢6 thim
quyén cta Pang quyét dinh x6a bo quyét dinh x Iy ky luat vé dang thi cip
¢6 thdim quyeén xu ly ky luat hanh chinh phai ban hanh quyét dinh hay bé
quyét dinh xu ly ky luat hanh chinh.

Nguyén tic vé hi¢u luc xt ly ky luat vién chiic vira duge ghi nhan tai
khodn 9 Diéu 2 cta Nghi dinh s6 71/2023/ND-CP, dong nghia véi viéc
Nghi dinh s6¢ 112/2020/ND-CP trudc day khong xem vin dé nay la mot
nguyén tic xu ly ky luat vién chiic. Hién nay, theo nguyén tic nay, khi vién
chuc vi pham bi xt Iy ky luat thi cho du bi dp dung hinh thic ky luat nhe
nhét Ia khién trach thi ho phai ginh chiu nhiing hiu qua phdp Iy bat lgi nhét
dinh do bi ky luat. Theo d6, khi bi xu ly ky luat thi tuy vao tiing hinh thiic
ky luat cu thé ma chu thé cé thim quyén khong thuc hién viéc quy hoach,
dao tao, boi dusng, bé nhiém vao chiic vu cao hon trong mot khoing thoi
han nhit dinh. Theo quy dinh trén thi cdc quyét dinh xu ly ky luat vién chiic
¢6 hiéu luc 12 thing ké tit ngay ¢6 hiéu lyc thi hanh. Két thic khodng thoi
glan nay, néu vién chiic khong tiép tuc ¢6 hanh vi vi pham phdp luat dén
muc phai xt ly ky luat thi quyét dinh xu ly ky luat duong nhién chim diit
hi¢u luc ma khong can phai ¢ vin ban vé viéc chdm duit hi¢u luc. Trong
truong hgp vién chiic tiép tuc ¢é hanh vi vi pham dén muic bi xu ly ky luat
trong thoi gian dang thi hanh quyét dinh xu ly ky luat thi bi xu ly theo quy
dinh tai khoan 3 Piéu 2 Nghi dinh s¢ 112/2020/ND-CP (dugc sia déi,
bé sung béi Nghi dinh s6 71/2023/ND-CP). Quyét dinh ky luat dang thi
hanh chim dut hiéu luc ké tii thoi diém quyét dinh ky luat d6i véi hanh vi
vi pham phdp luat méi c¢6 hiéu lyc. Nhim bio dim tinh chinh xdc, 1o rang
trong viéc xu ly ky luat vién chuc thi cdc tai liéu lién quan dén viée xii ly ky
luat va quyét dinh ky luat vién chiic phai dugce luu giti trong ho so vién chuic.
Bén canh dé, hinh thiic ky luat cang phai duge ghi vao ly lich cua vién chuic.

Nguyén tic duy tri xu ly ky luat trong thoi hiéu xu ly ky luat viia duge
ghi nhan tai khodn 10 Pitu 2 cta Nghi dinh s6 71/2023/ND-CP. Cu thé,
vién chic ¢6 hanh vi vi pham trong thoi gian cong tdc tai co quan, t6 chuic,
don vi ctt dén khi chuyén sang co quan, t6 chiic, don vi méi méi phdt hién
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hanh vi vi pham d6 va van con trong théi hi¢u xi Iy ky luat thi cdp ¢6 thim
quyén ctia c¢o quan, té chiic, don vi mdi thuc hién viéc xem xét xi ly ky
luat va dp dung hinh thic ky luat theo quy dinh phdp luat tuong ting véi vi
tri vién chuc hién dang dam nhi¢m. P6i véi trudsng hop nay, co quan, té
chuc, don vi cti ¢6 trich nhi¢ém cung cdp toan bo ho so lién quan dén hanh
vi vi pham va cti ngudi phéi hop trong qud trinh xem xét, xi ly ky luat. Cdc
quy dinh vé ddnh gid, xép loai chit luong va cdc quy dinh khdc ¢6 lién quan
dugce tinh 6 don vi ca. Trude day, theo Nghi dinh s6 112/2020/ND-CP,
ndi dung nguyén tic nay dugc quy dinh tai phan thim quyén xu ly ky luat
vién chic 6 khoan 4 Dieu 31, theo dé: “Trusng hop vién chic ¢6 hanh
vi vi pham trong thoi gian cong tdc tai co quan, té chiic, don vi ctt ma khi
chuyén sang co quan, t6 chiic, don vi mdéi mdéi phdt hién hanh vi vi pham
luat va van con trong thai hi¢u xu Iy ky luat thi tham quyén tién hanh va xu
ly ky luat thudc co quan, té chiic, don vi ct noi vién chiic cong tic. Ho so,
quyét dinh ky luat phai duge gui vé co quan, t6 chiic, don vi dang quan ly
vién chuic”. Nhu vay, xét vé noi dung phdp ly thi thim quyeén xu Iy ky luat
tai khodn 4 Dieu 31 Nghi dinh s6 112/2020/ND-CP chinh [a nguyén tic
dugc quy dinh tai khoan 10 Piéu 2 Nghi dinh s¢ 112/2020/ND-CP (dugc
stia doi, b sung béi Nghi dinh s6 71/2023/ND-CP).

Vé noéi dung quy dinh, can luu y dieéu khoan trén su dung thuat ngu
“chuyén sang co quan, t6 chic, don vi méi” chi khong phai “chuyén lam
viéc khdc”. Piéu nay c6 nghia viéc “chuyén sang co quan, té chiic, don vi
mdi” khong lam mit di tu cich cha thé dic biét - vién chiic cia ngudi cé
hanh vi vi pham. Bén canh d6, véi cdc quy dinh “thim quyén tién hanh va
xu ly ky luat thudc co quan, té chiic, don vi cti noi vién chiic cong tic”, “ho
50, quyét dinh ky luat phai dugce gui vé co quan, t6 chiic, don vi dang quan
ly vién chiic” da cho ching ta nhan thic 16 hon vé vin dé nay. Logic phdp
ly thong thusng cho phép két luan rang khi “chuyén sang co quan, t6 chiic,
don vi mé1” thi nguoi ¢6 hanh vi vi pham van con la vién chiic va van ¢6 “co
quan, t6 chiic, don vi dang quan ly vién chic”. Tu d6, nguoi c6 tham quyén
xu ly ky luat mdi can phai gui ho so, quyét dinh ky luit vé co quan, t6 chuic,
don vi dang quan ly vién chiic dé cung phéi hgp thuc hién. So véi Nghi dinh
s6 112/2020/ND-CP, Nghi dinh s6 71/2023/ND-CP b6 sung mét noi
dung la “cdc quy dinh vé dinh gid, x&p loai chit lugng va cdc quy dinh khdc
c6 lién quan dugce tinh é don vi ca”. Tuy nhién, quy dinh nay lién quan dén
ddnh gid, x€p loai chit lugng vién chiic chi khong phai 1a néi dung thuoc ve
xu Iy ky luat vién chiic. Do d6, viéc dit quy dinh nay vao cdc nguyén tic xu
ly ky luat vién chiic tuy mdi nhung c¢6 phan khong that su hop ly.

Ngoai ra, nhim biao dam nguyén tic khich quan, minh bach trong xu ly
ky luat vién chiic, Nghi dinh s¢ 112/2020/ND-CP (dugc sta d6i, bé sung
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béi Nghi dinh s6 71/2023/ND-CP) quy dinh khong dugce cti nhiing nguoi
c6 quan h¢ huyét théng, quan hé nuoi dudng, quan hé hon nhan. .. véi vién
chuc bi ky ly ky luat tham gia lam thanh vién Héi dong ky luat hoac la nguoi
chu tri cudc hop kiém diém. Cu thé, vg, chong, cha dé, me dé; cha, me (vo
hoic chong), cha nu6i, me nuodi; con dé, con nudi; anh, chi, em rudt; co,
di, chu, bdc, cau rudt; anh, chi, em ruét cua vg hoic chong; vo hoic chong
cua anh, chi, em ruét caa vién chiic bi xt ly ky luat sé khong dugce tham gia
lam thanh vién Hoi dong ky luat hodc 1a nguoi chu tri cuoc hop kiém diém.
Bén canh dé, nhting ngusi tuy khong ¢6 quan hé huyét théng, quan hé nuoi
duong, quan h¢ hon nhan vdi vién chic bi xu Iy ky luat nhung c¢6 quyeén,
nghia vu lién quan dén hanh vi vi pham bi xem xét xu ly ky luat thi cang
khong dugce tham gia lam thanh vién Hoi dong ky luat hodc la nguoi cha tri
cuodc hop kiém diém.
2. Céc quy dinh phap luat vé nguyén tac xu ly ky luat vién chuc can
ti€p tuc hoan thién
2.1. Nguyén tdc quy dinh vé cdc chi thé khong dugc tham gia vao qud trinh
xi ly ky ludt vién chiic

Mot trong cdc nguyén tic can phai tuan tha khi xt Iy ky luat vién chiic
Ia “bio dam khdch quan, cong bang; cong khai, nghiém minh; chinh xdc,
kip thoi; dung thdm quyén, trinh ty, thu tuc”.> C6 thé ndi day la nguyén tic
quan trong hang dau trong xui ly ky luat vién chiic, giip bio dam muc dich
cua viéc xti ly ky luat. Nguyeén tic nay doi hoi viée xu Iy ky luat Ia phai dya
trén nhting sai pham thuc t&, phai cong tim, chinh xdc trong viéc dinh gid
hanh vi vi pham cting nhu dp dung hinh thic ky luat. Nguyén tic nay bio
dam cho su cong bang, han ché tinh trang cham chudc véi ngusi nay nhung
lai nghiém khic véi ngudi kia. N6i cdch khdc, viée xu ly ky luat phai ding
ngudi, dung hanh vi vi pham, khong phu thuoc vao than so hay géc gdc.?

Dé bio dam tinh khdch quan, trudc day, khi quy dinh vé thanh phan
Hoi dong ky luat vién chiic, khoan 4 Piéu 35 Nghi dinh s6 112/2020/NbD-
CP quy dinh “khong dugc cu vg, chong, cha dé, me dé, cha nuoéi, me nudi,
con dé, con nudi, anh rudt, chi rudt, em ruodt, anh ré, em ré, chi dau, em
dau hoic ngudi ¢6 quyeén, nghia vu lién quan dén hanh vi vi pham ctia vién
chiic bi xem xét xu ly ky luat Ia thanh vien Hoi dong ky luat”. Via qua, khi
ban hanh Nghi dinh s¢ 71/2023/ND-CP, Chinh phu da chuyén néi dung
nay thanh mot trong cdc nguyén tic xt ly ky luit vién chic va bé sung vao
khoan 11 Bieu 2 Nghi dinh s6¢ 112/2020/ND-CP néi dung sau: “Khong
dugc cu vg, chong, cha dé, me dé; cha, me (vo hoic chong), cha nuoi, me
nuodi; con dé, con nudi; anh, chi, em rudt; co, di, chu, bdc, cau rudt; anh,

2 Khoin 1 Pieu 2 Nghi dinh s6 112/2020/ND-CP (dugc stia d6i, b6 sung bdi Nghi dinh s6¢
71/2023/ND-CP).
3 Cao Vu Minh, Xit ly ky ludt cong chiic - Ly ludn va thuc tién, Nxb. Thanh nién, 2021, tr. 69.
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chi, em ruét cua vg hoic chong; vo hoic chong caa anh, chi, em ruot hoic
ngudi cé quyeén, nghia vu lién quan dén hanh vi vi pham bi xem xét xu ly
ky luat Ia thanh vién Hoi dong ky luat hoic 1a ngudi chua tri cuoc hop kiém
diém”. Qua viéc so sinh hai quy dinh trén, ¢6 thé thiy ring Nghi dinh s¢
71/2023/ND-CP di bg sung thém moét s6 ddi tugng ¢6 méi quan h¢ than
thich véi vién chiic khong duge tham gia vao qud trinh xu ly ky luat gom:
“cha, me (vo hoic chong); co, di, chu, bdc, cau rudt; anh, chi, em ruét cta
vo hoidc chong”. Du vy, quy dinh mdi van chua bao qudt hét cic d6i tugng
dugc xem la ¢6 quan hé “than thich” vdéi vién chuc bi ky luat.

Luat Hon nhan va gia dinh nim 2014 quy dinh: “Thanh vién gia dinh bao
gom vg, chong; cha me dé, cha me nuoi, cha dugng, me ké, cha me vo, cha
me chong; con dé, con nuoi, con riéng ctia vg hoiac chdng, con dau, con ré;
anh, chi, em cting cha me, anh, chi, em cung cha khdc me, anh, chi, em cting
me khidc cha, anh ré, em €, chi dau, em dau cia nguoi cing cha me hoic cung
cha khdc me, cung me khic cha; ong ba né1, 6ng ba ngoai; chdu néi, chiu
ngoai; co, di, chu, cau, bdc rudt va chdu rudt”.* Méi quan h¢ gitia cdc thanh
vién gia dinh dugc xdc dinh thong qua hon nhan, quan hé huyét thong hoic
quan h¢ nuoi dudng. Déi chiéu quy dinh trén véi Nghi dinh s6 112/2020/
ND-CP (dugce sta déi, b6 sung béi Nghi dinh s¢ 71/2023/ND-CP), ¢6 thé
thdy cdc thanh vién gia dinh sau diy cta vién chidc van ¢6 thé tham gia Hoi
dong ky luat, gom: cha dugng, me ké, con riéng cta v¢ hoic chong, con
dau, con 1€, 6ng ba noi, 6ng ba ngoai; chdu noi, chdu ngoai; chdu ruédt. Theo
chung to1, viéc nay rit vo ly vi khong thé xem quan hé gitia cdc d6i tugng nay
vdi vién chic bi ky luat Ia “kém than thich hon” so vdi quan h¢ gitia vién chic
bi ky luat véi cde chu thé dugc liét ke trong Nghi dinh s¢ 112/2020/ND-CP
(dugc stia d61, b sung béi Nghi dinh s 71/2023/ND-CP).

Luat Hon nhan va gia dinh nim 2014 cang néu ro: “Nguoi than thich Ia
nguoi c6 quan hé¢ hon nhan, nudi dudng, nguoi cé cing dong mdu veé truc
h¢ va ngudi ¢6 ho trong pham vi ba d6i”.° T quy dinh nay, c6 thé xdc dinh
“cha me vg, cha me chong, con dau, con ré, anh ré, em ré, chi dau, em dau,
anh, chi, em ruét cua vg hoic chong” Ia nguoi than thich duge hinh thanh
trén co s6 quan hé hon nhan cua cd nhan. Tuy nhién, diém bit hop ly caa
Nghi dinh s6 112/2020/ND-CP (dugc sta d6i, b6 sung béi Neghi dinh s
71/2023/ND-CP) la khong cho “cha, me (vo hodc chong); vo hodc chong
cua anh, chi, em ruot (tic anh ré, em ré, chi dau, em dau); anh, chi, em ruét
cuia vg hoic chong” tham gia Hoi dong ky luat hoac la ngusi chu tri cude
hop kiém diém nhung lai khong cdm con dau, con ré tham gia, trong khi cdc
chu thé nay déu c6 chung tinh chit vé méi quan hé véi vién chiic bi ky luit.

4 Khoan 16 Diéu 3 Luiat Hon nhan va gia dinh nam 2014.
5 Khoan 19 Bitu 3 Luat Hon nhan va gia dinh nam 2014.
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Hon ntia, “6ng ba ndi, ong ba ngoai; chdu noi, chdu ngoai” duge xdc
dinh Ia nguoi than thich véi cd nhan vi ¢ cing dong mdu vé truc h¢,® con
“co, di, chu, cau, bdc ruét va chiu rudt” la nhiing nguoi than thich véi cd
nhan vi cung ¢6 ho trong pham vi ba doi.” Pay la nhiing ngusi than thich
VA1 cd nhan dua trén quan h¢ huyét thong. Chinh vi Iy do nay ma cdc dao
luat vé t6 tung quy dinh cdc déi tugng nay khong duge tham gia t6 tung,
tién hanh t6 tung, tham gia xét xi d€ bao dam tinh khdch quan trong qud
trinh giai quyét vu dn.® Thé nhung, viéc Nghi dinh s¢ 112/2020/ND-CP
(dugc stia d61, bo sung béi Nghi dinh s6 71/2023/ND-CP) chi nghiém
cdm dé61 tugng “co, di, chu, bdc, cau rudt” tham gia vao qud trinh xu ly ky
luat vién chidc vi pham ma bo qua cdc d6i tugng con lai 1a mot thi€u sét
16n, anh hudng nghiém trong dén tinh khdch quan cua viéc xu ly ky luat
vién chuc.

2.2. Nguyén tdc dp dung cdc tinh tiét gidm nhe, tinh tiét tang ndng khi xi ly
ky ludt vién chiic

Muyc dich quan trong cia xu ly ky luat vién chiic la nham gido duc, rin
de ngudi vi pham, hon ntia phdp luat tuy nghiém khic nhung cang mang
tinh nhan dao. Do d6, mét khi ngusi vi pham da ¢6 thdi do tiép thu, stia chuia
cting nhu khic phuyc hau qua do hanh vi ctia minh giy ra thi can phéi duge
xem x¢t giam nhe muic ky luat. Ngugce lai, khi nguoi vi pham khong biét héi
cai, ngoan ¢ thi viéc xem xét ting nang muc ky lut la can thiét. DBiéu nay
bdo ddm tinh ran de, triing tri cta phdp luat, gép phan khuyén khich ngusi
vi pham ¢6 thdi d¢ héi cai, tiép thu va stia chuia sai pham cua minh, nang cao
hi¢u qua xu ly ky luat.” Do vay, Nghi dinh s6 112/2020/ND-CP (sua ddi,
b6 sung béi Nghi dinh s¢ 71/2023/ND-CP) quy dinh khi xu ly ky luat vién
chtic, ngusi ¢6 thim quyén can phai chu trong nguyén tic: “Khi xem xét
xt ly ky luat phai cin cd vao néi dung, dong co, tinh chit, mic do, hau qua,
nguyén nhan vi pham, hoan canh cu thé; cdc tinh tiét ting ning, giam nhe;
thdi d¢ ti€p thu va stia chuia; viéc khic phuc khuyét diém, vi pham, hau qua;
cdc truong hop khdc theo quy dinh cta Pang va caa phdp luit dugce tinh 1a
cin cd dé xem xét mién ky luat hoic giam nhe trich nhi¢m”." Quy dinh

6 Khoan 17 Pieu 3 Luat Hon nhan va gia dinh nim 2014 quy dinh: “Nhiing ngudi cung dong
mdu veé tric hé Ia nhung ngudi ¢é quan hé huyét théng, trong dd, ngusi nay sinh ra nguoi kia
ké ti€p nhau”.

7 Khoan 18 Biéu 3 Luat Hon nhan va gia dinh nam 2014 quy dinh: “Nhiing ngudi ¢6 ho trong
pham vi ba doi Ia nhing ngudi cing moét géc sinh ra gom cha me Ia doi thu nhat; anh, chi,
em cung cha me, cung cha khdc me, cung me khdc cha Ia doi thi hai; anh, chi, em con chu,
con bdc, con c6, con cau, con di la doi thi ba”.

8 Piém e khoin 1 Ditu 4 Bo luat TS tung hinh sy nim 2015, khoan 2 Pi¢u 13 Nghi quyét s¢
03/2012/NQ-HDTP, khoan 1 Bi¢u 8 Nghi quyét s¢ 02/2011/NQ-HDTP.

9 Cao Vu Minh, Xii ly ky ludt cong chiic - Ly ludn va thuc tién, Nxb. Thanh nién, 2021, tr. 64.

10 Khoin 4 Bitu 2 Nghi dinh s6 112/2020/NP-CP (stia d6i, bé sung béi Nghi dinh s6 71/2023/
ND-CP).
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nay bao dam viéc xu ly ky luat vién chiic duge thuc hién cong bang trén tinh
than cd biét héa (phan héa muic d¢ trich nhiém ky luat) chu thé vi pham.
Tuy nhién, quy dinh phdp luat vé cic tinh tiét giam nhe, ting ning trong x
ly ky luat vién chic hién nay con khd mo nhat, thi€u tinh h¢ théng ciing nhu
chua c¢6 nguyén tic dp dung din dén lam giam hiéu qua cta viéc dp dung cic
tinh ti€t nay trong viéc cd biét héa trich nhiém ky luat cua vién chic.

Mic du phdp luat quy dinh khi xt Iy ky luat vién chiic phai xem xét cdc
tinh tiét giam nhe hodc ting ning, th€ nhung tinh tiét nao dugce xem la tinh
tiét giam nhe, tinh tiét nao la tinh tiét ting ning thi phdp luat hién hanh van
chua cé quy dinh cu thé. Chinh vi khong duge quy dinh mot cdch ro rang
nén viéc thé hién cdc tinh tiét gidm nhe va ting ning trong xu ly ky luat vién
chuic hién nay rit mo nhat. C6 y kién cho ring cdc tinh tiét gidam nhe, tinh
ti€t ting nang trdch nhiém ky luat chi méi Ia tuyén ngon chu chua duge quy
dinh cy thé."! Do khong duge quy dinh o rang nén ngudi c6 thim quyén xu
ly ky luat cang khong dim manh dan dp dung cic tinh tiét nay khi xu ly ky
luat vién chic. Trén thuc t€, ngay ca khi vién chiic vi pham da cé nhung thdi
do tich cuc, hop tdc, hudng thién, chu dong khic phuc hau qua thi ngusi c6
thim quyén cang “khong dim” dp dung hinh thiic ky luat nhe hon so véi
truong hop thong thudng. Ngugce lai néu vién chiic vi pham ¢6 thdi do bat
chip hoic ¢6 hanh vi chéng déi thi nguoi ¢ thim quyén cang khong du ty
tin d€ dp dung hinh thuc ky luat ning hon.

3. Kién nghi hoan thién cac quy dinh phap luat vé nguyen tac xu
ly ky luat vién chuc

Mot la, Nghi dinh s6 112/2020/ND-CP (dugc sua déi, bé sung boi
Nghi dinh s¢ 71/2023/ND-CP) li¢t ké cdc d6i tugng khong dugce tham gia
vao qud trinh xu Iy ky luat vién chiic nham bao dam tinh khdch quan khi dp
dung trich nhiém ky luat d61 véi vién chiic. Tuy nhién, cdc d6i tugng duge
li¢t ké trong vin ban nay chua c¢6 sy bao qudt mét cdch toan di¢n nhung
nguiol duge xem la “ngudi than thich” cua vién chidc. Theo ching t61, can
ti€p thu quy dinh cta Luit Hon nhian va Gia dinh nam 2014 d¢ xdc dinh
nhting cd nhan la nguoi than thich cua vién chiic bi ky luat khong duge tham
gla vao quy trinh xu ly ky luat vi day 1a nhung ngusi ¢6 xung dét 161 ich véi
nhau.”” Luat Cdn bo, cong chiic nim 2006 cia Trung Qudéc quy dinh pham
vi dieu chinh cua cic quy dinh phdp luat vé xung dot lgi ich khd rong. Theo
dd, phdp luat Trung Qudc khong chi gidi han trong pham vi vg chong, con
chdu ma con mé rong dén pham vi quan hé¢ ho hang trong vong ba doi khi

11 Cao Vi Minh, “Co s6 xay dung cdc tinh tiét giim nhe va tinh tiét ting ning trich nhiém hanh
chinh”, Tap chi Khoa hoc phap ly Viét Nam, s6 3, 2020, tr. 13.

12 R. Fisman, E. Miguel, “Corruption, norms, and legal enforcement: Evidence from diplomatic
parking tickets”, Journal of Political Economy, 115(6), 2007, p. 1028.
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xem x¢ét giai quyét moét van deé lien quan dén cd nhan mot cong chiic.”” Mot
s6 quéc gia nhu Nhat Ban, Ba Lan cang quy dinh pham vi dp dung xung dot
loi ich khd rong, bao gdm vg, chodng, anh chi em ho, anh chi em dau, ré, con
riéng ctia vg hoic chong, con dau, con ré, thaim chi Ia ban be.™

Vi viy, cin stia d6i nguyén tic tai khoin 11 Diéu 2 Nghi dinh s¢
112/2020/ND-CP (dugc stia d6i1, bo sung béi Nghi dinh s6 71/2023/ND-
CP) nhu sau:

“11. Khong dugc cu vg, chong, cha dé, me d¢; cha dugng, me ké; cha, me
(vo hoidc chong), cha nuéi, me nuoi; con dé, con nuodi; con riéng aia vg hodc
chéng, con ddu, con ré, anh, chi, em ruot; éng ba ngi, éng ba ngogi; chau ngi, chau
ngogi; co, di, chu, cau, bic rudt va chau rudt; anh, chi, em ruét cua vo hoic
chong; vo hoac chong ctia anh, chi, em ruét hoic ngudi c6 quyén, nghia vy
lién quan dén hanh vi vi pham bi xem xét xu ly ky luat Ia thanh vién Hoi
dong ky luat hoic [a ngusi chu tri cudc hop kiém diém”.

Hai la, Chinh phu can thiét k&€ riégng mét h¢ thdng cdc tinh tiét giam
nhe, tinh tiét ting nang dp dung ddéi vdi vién chic bi ky luit. Viéc xem xét
cdc tinh tiét giam nhe va ting ning khi xu ly ky luat vién chiic la dieu hét
stc can thiét dé thuc hién chinh sich phan héa muic do trich nhiém ky luat
cua vién chuic khi thyc hién vi pham trong nhiing diéu ki¢n, hoan cinh khic
nhau. B¢ phdt huy y nghia cta cdc tinh tiét nay, Chinh phu cin xem xét bd
sung h¢ théng cdc tinh ti€t gidm nhe va ting nang khi xu ly ky luat vién chuc,
tl d6 tao co s6 phdp ly ro rang va viing chic dé ngusi ¢6 thim quyén van
dung khi dp dung." No¢i dung cia khoan 6 Di¢u 2 Nghi dinh s¢ 112/2020/
ND-CP (sta d6i, b6 sung béi Nehi dinh s6 71/2023/ND-CP) thé hién ro
nét nguyén tic khi xu ly ky luat hanh chinh déi véi vién chic phai bao dam
su tuong xuing véi xu ly ky luat ding. Do vy, chung toi cho ring ¢6 thé tiép
thu quy dinh vé cdc tinh tiét giam nhe va ting ning khi xu ly ky luit Pang
vién dé xay dung hé théng cdc tinh tiét giam nhe va ting ning khi xu ly ky
luat vién chic nhu sau:'®

“Diéu ...: Cdc tfinh tiét giam nhe muic ky ludt

1. Chii déng bdo cdo vi pham cia minh, ty gidc nhdn trach nhiém cd nhdn vé
khuyét diem, vi pham va tw nhdn hinh thic ky ludt tuong xiing véi ngi dung, tinh
chdt, muic d¢ vi pham trudc va trong qud trinh thanh tra, kiém tra.

13 R. Fisman, E. Miguel, E, tldd, p. 1028.

14 A. A. Goldsmith, “Democracy, property rights and economic growth”, Journal of Development
Studies, 32 (2), 1995, p. 159. Xem thém: S. Lafrance, “The Rules Applicable to Conflicts of
Interests for Canadian State Representatives”, Vietnamese Journal of Legal Sciences, Vol. 3, No.
2, pp. 84-97, 2020, https://doi.org/10.2478/vjls-2021-0004.

15 D. Zillmann and J. R. Cantor, “Effect of timing of information about mitigating circumstanc-
es on emotional responses to provocation and retaliatory behavior”, Journal of Experimental
Social Psychology, Vol. 12, Issue 1, 1976, p. 39.

16 Tham khao khoin 2 Diéu 5 va khoan 2 Pie¢u 6 Quy dinh s6¢ 69-QD/TW ngay 06/7/2022
ctia Ban chdp hanh Trung uong Ping vé ky luat t6 chiic ding, ding vién vi pham.
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2. Chit dong cung cdp thong tin, hé so, tai licu, phan danh ddy di, trung thuc vé
nhing nguoi cing vi pham.

3. Chii dong cham diit hanh vi vi pham, tich cuc tham gia ngan chan hanh vi
vi pham; tu gidc ndp tai sdn tham nhong, boi thuong thiét hai, khdc phuc hdu qud do
minh gdy ra.

4. Vi pham khi thic hi¢n chii truong hodc thi diém déi mdi, sang tao dugc cdp co
thdm quyén cho phép theo quy dinh cia phdp ludt.

Diéu ...: Cdc finh tiét tang nang miic ky ludt

1. Da dugc cdp cé thdm quyén yéu cdu kiém diém nhung khong thuc hién, khong
stia chiva khuyét diém, vi pham. Khéng tu gidc nhdn khuyét diém, vi pham, hinh
thiic ky ludt tuong ximg vdi ni dung, tinh chdt, miic d¢ vi pham; gdy thi¢t hai vé vdt
chdt phdi boi hoan nhing khéng bdi hoan, khéng khdc phuc hdu qud hodc khdc phuc
khéng diing yéu cau cia co quan cd thdm quyén, khéng tu gidc ndp lai tién, tai sdn do
vi pham ma co.

2. Béi phd, quanh co, cdn tré qud trinh kiém tra, giam sat, thanh tra, kiém
toan, diéu tra, truy t6, xet xit, thi hanh an. Bao che cho nguoi vi pham; de doa, trit
ddp, trd thit nguoi ddu tranh, t6 cdo, nguoi lam chiing, nguvi cung cdp tai liéu, chiing
ai vi pham.

3. Vi pham ¢6 t6 dhic, la nguoi chit muu; cung cdp thong tin, bdo cdo sai su thdt;
ngdn can nguoi khdc cung cdp chiing ai vi pham; che gidu, sita chiva, tiéu hity chiing
at, tao ldp tai liéu, ho so, ching ai gid.

4. Loi dung chic vu, quyén han, loi dung finh trang khdn cdp, thién tai,
hod hogn, dich bénh thuc hién chinh sach an sinh xa hgi va quéc phong, an ninh dé¢
truc loi. Ep budc, vdn dong, 16 chic, tiép tay cho ngui khdc cing vi pham. @
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