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Tom tat
Qua viéc nghién citu quy dinh phdp ludt hién hanh, thuc tién xet xir va kinh nghiém nudc
ngoai, bai viét nay phdn tich va lam 1o cdc quyén nhdn thdn cia phdp nhdn cdn dugc phdp
ludt ddn sy ghi nhdn bao gém: quyén vé tén va qudc tich; quyén vé danh duy va wy tin;
quyén vé doi séng riéng tu. Dong thoi, cau héi dat ra la phap ludt Viét Nam hién chua ghi
nhdn cdc quyén nay thi phap nhdn bj xdm pham co dugc boi thuong hay khong? Theo kinh
nghiém ciia Toa dn Nhdn quyén chdu Au thi phdp nhdn sé dugc boi thuong thiét hai (bao
g6m dugc bdi thuong cd vé thi¢t hai vdt chdt va tén thdt tinh thdn).
Tu khoa: phap nhdn, quyén nhdn thdn, thié¢t hai vé tinh thdn, ludt ddn su
Abstract
Through the study of current legal regulations, trial practices and foreign experience, this
article analyzes and clarifies the personal rights of legal entities that need to be recognized by
cvil law, including: rights to name and nationality; rights to honor and reputation; rights to
private life. Vietnamese law has not yet recognized whether these rights of legal entities are
compensated when violated or not. According to the European Court of Human Rights, legal
entities will be compensated for damages (including compensation for both material damages
and mental losses).
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Hién nay, cic quy dinh lién quan dén quyén nhan thian va boi
thuong thiét hai tinh than cta phdp nhan dugce dinh gid Ia chua
cu thé va minh thi trong h¢ théng phdp luat Viét Nam. Cung véi dé, s6
lugng cdc tranh chip lién quan boi thuong thiét hai tinh thin caa phdp nhan
ngay cang ting di anh hudng dén hoat dong kinh t&¢ ctia phdp nhan, nguoi
quan ly doanh nghiép,' ¢4 nhan lam vi¢c cho phdp nhan va ¢6 dong thanh
vién. Xudt phdt tit Iy do nay, viec nghién ciu d€ ghi nhan mét s6 quyén
nhan than cua phdp nhan dé€ tit d6 bao vé quyén nhan than caa phdp nhan
thong qua bién phdp boi thuong thiét hai veé tinh thin Ia can thiét.
1. Ghi nhan quyén nhan than cta phap nhan

B¢ luat Dan sy nam 2015 (BLDS nam 2015) ghi nhan tu cich phdp
ly ctia phdp nhan trong quan hé dan sy néi chung va khang dinh “quyén,
nghia vu vé nhan thin va tai san cua cd nhan, phdp nhan trong cic quan
h¢ dugc hinh thanh trén co s6 binh dang, tu do y chi, doc lap vé tai sin va
tu chiu trdch nhi¢m...” (P1éu 1). Cau hoi dit ra la phdp nhan cé quyén
nhan than khong va néu ¢6 thi sé bao gobm nhting quyén nao?

1 Khodn 24 Diéu 4 Luat Doanh nghi¢p nim 2020.
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Xét vé mit vin ban, khoin 1 Piéu 25 BLDS nim 2015 da quy dinh
“quyén nhan than dugc quy dinh trong Bé luat nay la quyén dan sy gin
lien véi mébi cd nhan, khong thé chuyén giao cho nguoi khdc, trit trudng
hop luat khdc ¢6 lién quan quy dinh khic”. Cé 1é quy dinh nay din dén
quan diém phdp nhan khong c6 quyén nhan than (va vi vay khong dugc
boi thuong thiét hai tinh than khi cdc quyén nay bi xAm pham). Tuy
nhién, khi xét dén noi ham cua quyén nhan than cé6 thé thiy, phip nhan
van ¢6 moét s6 nodi dung cua “quyén nhan than” nhu quyén vé tén goi,
qudc tich (Piéu 78 va Biéu 80 BLDS nam 2015)...

Trong khoa hoc phdp ly, c6 quan diém cho rang “quyén nhan thin
Ia quyén dan sy chu quan gin lién vdi cd nhan do Nha nudc quy dinh
cho méi cd nhan va cd nhan khong thé chuyén giao quyén nay cho ngusi
khdc trti trudng hop phdp luat ¢ quy dinh”.? Cho nén, vi¢c dp dung
quyén nhan than déi véi phdp nhan la moét vin d¢ can duge nghién ciu
thém. Mot tic gid khdc cang cho ring: “Viéc dp dung quyén nhan than
cho phdp nhin Ia moét vin dé phuc tap va gy tranh cai. CS nhi¢u quan
diém khdc nhau vé vin dé nay. Cin ¢6 thém nghién ciu va thao luan dé
di dén mot giai phdp phu hop”.> Ngugce lai, mét s6 tic gia khdc cho ring
“thé nhan va phdp nhan cé nhtng diém chung Ia ca hai loai thuc thé nay
déu ¢6 san nghi¢p va déu can dugce cd biét hoa”,* “khdi niém quyén nhan
than nén dugc mé rong khong nhiting gin véi cd nhan ma véi ¢ cdc cha
thé khdc™ va “phdp nhin cang cé cic quyén ning: Quyén nhin than
va cdc quyeén tinh than khdc, nhu quyén dugc bio dam danh dy, uy tin,
quyén d6i véi tén goi ctia phdp nhan”.° Tdc gid dong v véi cdc quan diém
nay cting nhu quan diém trong mot nghién ciu gan day cho rang phdp
luat Viét Nam trong tuong lai nén theo hudng: “trong cdch ti€p cin ning
dong vé phdp luat, khong cé gi cAim mot phdp nhan c¢é cic quyén ma vé
ban chat chi thuoc vé cd nhan”.”

Trong phdp luat va thuc tién xét xi nudc ngoai, tai Trung Qudc,
quyeén nhan than con dugce goi la “quyén nhan cdch” va quyén nhan cich
Ia cdc quyén hoic 1gi ich ma cd nhan d6 ¢6 thé phdt trién, ching han nhu

2 Lé Pinh Nghi (Chu nhiém dé tai), Quyén nhdn thdn cia ca nhdn va bdo vé quyén nhdn than theo
phdp ludt dan sy, D tai nghién ciu khoa hoc, Truong Dai hoc Luat Ha Noi, 2008, tr. 10.
3 Kouamé Hubert Koki, Les droits fondamentaux des personnes morales dans la convention européenne

des droits de I’homme, These de doctorat, 2013.

4 Ngo Huy Cuong, “Ché dinh phdp nhian nhin tit ciu tric bén trong ctia né”, Tap chi Nghién
ctu Idp phap, s6 09(488), 2024, tr. 8

5 Bui Piang Hiéu, “Khdi niém va phan loai quyén nhan than”, Tap cii’ Ludt hoc, s6 07, 2009, tr. 40.

6 Trudng Dai hoc Luit Thanh phé H6 Chi Minh, Gido trinh Nhing quy dinh chung vé ludt ddn
sir, Nxb. Hong Dric, 2023, tr. 193.

7 Patrice Le Maigat, “La vie privée des personnes morales: nouvelle limite de la fiction juridique
ou paradoxe du droit quantique”, Gazette du Palais — no 36/2022, tr. 19; Dan theo D6 Vian
Pai, Nhimg vdn dé chung cia phdp ludt dan su Viét Nam — Bdn an va binh ludgn ban dn, Tap 2, Nxb.
Hong Pric, 2023, tr. 58.
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(quyén) toan ven vé thé chat, ty do, phim gid...* BLDS Trung Qudc ghi
nhan moét s6 quyén nhan than cho phdp nhan nhu quyén vé tén, quyén
danh tiéng.” Tai Phdp, cang ngay ngudi ta cang ¢d xu hudng dong nhit
phdp nhan véi thé nhan." Trong mot quyét dinh gidm déc thim, Toa dan
su s¢ 1 Toa dn t6i cao Phdp di xét ring “phdp nhan ¢d, nhit 1a, quyén
bdo vé tén, try s6, thu tin va uy tin”."" Phdp luat cua Puc (khoan 3 Bieu
19 Luat co ban (Hién phdp)) va Thuy Si (Chuong 1 va Piéu 53 Chuong
3 BLDS) cung theo hudng ghi nhan quyén nhan than caa phdp nhan."

Dua trén nhting noi dung trén, tic gia cho ring phdp nhan cting cé
mot s6 quyén nhan than nhit dinh. Cau hai tiép theo 1a day c6 thé bao
gom nhiing quyén nao? PéE tra 161 cho cau hoi nay, tic gia sé tiép tuc phan
tich, binh luan cdc noi dung sau day:

Thit nhdt, quyén vé danh du, uy tin: Theo khoidn 1 Biéu 21 Hién phdp
nam 2013: “Moi ngudi c¢é quyeén bit kha xdm pham vé doi séng riéng tu,
bf mat cd nhan va bf mat gia dinh; ¢6 quyén bao v¢ danh duy, uy tin cua
minh”. Pay la quy dinh trong chuong vé¢ Quyén con ngudi, Quyén va
nghia vy co ban caa cong dan. BLDS nim 2015 cu thé hda quyén nay déi
vdi ¢d nhan tai Diéu 34 nhu sau: “danh dy, nhan phim, uy tin cua cd nhan
la bat kha xAm pham va dugc phdp luat bio v¢”. Nhu vay, vé mit vin ban
phdp luat, ching ta chua c¢é quy dinh r6 nét nhung khi tham khao thuc
tién xét xt, ching ta nhan thiy cic co quan xét xu di theo hudng phdp
nhan dugc bao v¢ danh dy, uy tin.

Ching han nhu trong thuc tién xét xii 6 mét vu viée, Toa Phic thim
dua ra nhan dinh ring: “(...) ¢6 cd 6 xdc dinh trudce khi khdm tai Bénh vién
FV vao ngay 19/6/2018, ba C ¢d tién st mé lay thai 02 Ian, trudce khi khdm
tai Bénh vién FV trong khoing 1 thing ba C ¢6 su dung thudc trinh thai
khin cdp 02 Tan. Trong [in mang thai nay, ba C ¢6 tinh trang bénh ly nguy
hiém. Péi chiéu vdi toan bo noi dung bai viét cia ba C ding trén trang mang
Facebook “Chau Nguyen” vao ngay 23/6/2018, cic tinh tiét néu trén hoan
toan khong dugce ba C dé cap. Bai viét cua ba C thé hién noi dung mét ba me
mang thai sic khoe manh binh thudng da gip su ¢ khi khdm, chaa bénh.
Nhu vay, ti bai viét khong thé trinh bay day da toan bo cdc dii liéu thong
tin, cdc tinh tiét noi dung sy viée da lam cho ngudi doc hiéu sai ban chit toan

8 Johann Neethling, “Personality rights: a comparative overview”, The Comparative and Interna-
tional Law Journal of Southern Africa, Vol. 38, 2005, tr. 211.

9 Liu Kaixiang, B&E# A AR ) L 8 EE G [0 8 EHT— (Tam dich: “Binh luan mot s6 van dé
ly luan quan trong trong Muc Quyén nhan than caa Bo luat Dan su”), Peking University LawJournal,
Vol. 32(4), 2020, http://journal.pkulaw.cn/OldIssue/Detail /160028, truy cap ngay 02/8/2024.

10 Ravanas, Ky yéu Hgi thdo Quyén nhan thdn va bdo vé quyén nhdn than bang phdp ludt dan su, Hoi
thio khoa hoc do Nha phdp luat Viét — Phdp t6 chic, 1997, tr. 58, 59.

11 Cass. (Ire civ.), 17 mars 2016, n° 15-14.072 (FS-P+B+I), C. ¢/ S* Boulangerie Pre: Revenue
des sociétés 2016, tr. 594 (din theo D6 Vin Dai, ildd (7), 2023, tr. 60).

12 P Van Pai, dldd (7), 2023, tr. 58.
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b6 su viéc. Tu bai ding cia ba C din dén hiéu uing lan truyén trén mang xa
hoé1 va cdc phuong tién thong tin truyén thong da anh hudng xdu dén uy tin
cta Bénh vién FV. Toa dn cip so thim cin cu theo quy dinh tai Diéu 34 va
khoan 2 Pieu 592 BLDS nam 2015 bu¢c ba C g6 bé bai ding, xin 161 cong
khai va boi thuong bu dip t6n thit vé tinh than do uy tin ciia Bénh vién FV
bi xAm pham Ia 13,9 triéu dong va Toa dn cdp phuc thdm dong y quyét dinh
dieu nay”.” Hay, 6 mét ban dn khdc, Toa so thim ¢6 nhan dinh: “néi dung
bai ding vé cong ty do 6ng M ding c¢é nhiing tii ngti xic pham dén cong
ty xudt phdt tii cang thing gitia cdc bén khi cong ty thanh todn khong da
tién thué nha theo hgp dong thué quyén si dung dit duge cong ching ngay
16/1/2020. Sau khi 6ng M ding bai viét, tai thoi diém 15 gio 50 phuit ngay
21/10/2021, ¢6 1200 biéu tugng cam xuc, 505 lugt binh luin va 362 lugt
chia sé. Do d6, bai ding cua 6ng M truc ti€p gay thiét hai vé danh duy, uy tin
cua cong ty”."* Toa dn da can cu vao Dieu 34 va Pieu 592 BLDS nam 2015
dé xdc dinh trdch nhi¢m boi thudng thiét hai.

Trong hai ban dn néu trén, Toa dn da can cu vao Pieu 34 va Dieu 592
BLDS nam 2015 d¢€ xdc dinh trdch nhiém boi thudng thiét hai. Nhu vay,
“Toa dn khong ghi nhan 16 quyén ctia phidp nhan vé danh duy, uy tin nhung
thtia nhan phdp nhan ¢6 danh dy, uy tin va cé bién phdp d€ biao v¢ danh dy,
uy tin cho phdp nhan (giéng nhu d6i véi cd nhan)”." Thuc ra, “mot s6 ngusi
da nghi ngd vé kha ning phdp nhan ¢é danh du. Theo nhting nguoi nay,
nhting chu thé tritu tugng va thuan tiy phdp 1y chi ¢6 thé doi hoi uy tin, nhét
Ia uy tin thuong mai”.'* Véi huéng néu trén, Toa dn nudc ta dd manh dan bio
vé ca danh dy va uy tin cho phdp nhan va hudng nay dia dugc thé hién trong
mot gido trinh theo d6 “phdp nhan cung ¢6 cdc quyén ning: quyén nhan
than va cdc quyén tinh thian khdc, nhu quyén dugc biao dim danh du, uy tin,
quyeén d6i vdi tén goi ctia phdp nhan”." Hon ntta, mic dit Toa dn da can cd
vao biéu 34 BLDS nam 2015 (thuc chit quy dinh nay tap trung vao cd nhan,
khong dé cap dén phdp nhan) nhung chiing ta ¢6 thé khai thdc tinh than caa
bieu 6 BLDS nim 2015 vé dp dung tuong tu phdp luat dé ly giai hudng giai
quyét cua Toa d4n'® khi van ban phdp luat chua ¢é quy dinh r6 nét.

Thit hai, quyén vé bi mdt kinh doanh va doi séng riéng tu: Phdp nhan
thong thudng c¢6é bi mat kinh doanh va diy la déi tugng duge phdp luat
bdo vé¢ (dudi dang quyén tai sin) ma cy thé nhit 1a quy dinh tai Dieu 84,

13 Ban dn s6 432/2021/DS-PT ngay 04/5/2021 ctia Toa dn nhan dan TP. H6 Chi Minh.

14 Ban dn s6 66/2022/DS-ST ngay 12/4/2022 cua Toa dn nhan dan thi xa A tinh Binh Dinh.

15 D6 Vian Pai, ddd (7), 2023, tr. 61.

16 Sandie Lacroix-De Sousa, “Les personnes morales privées de droit a la vie privée”, LPA, No.
119ct, 2016, tr. 17.

17 Trudng Pai hoc Luat TP. H6 Chi Minh, Gido trinh Nhiing quy dinh chung vé ludt dan s, Nxb.
Hong Puc, 2023, tr. 193.

18 D6 Van Pai, tldd (7), 2023, tr. 61, 62.
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85 Luat Sé hiiu tri tu¢ (sau day goi Ia Luat SHT'T) nam 2005 (stia d6i nim
2022)." Bén canh d6, d6i véi cd nhan, BLDS nim 2015 quy dinh “Doi
séng riéng tu, bi mat c¢d nhan, bi mat gia dinh la bit kha xdm pham va
dugc phdp luat bao v¢” (khoin 1 Dieu 38) va day la quy dinh cu thé hoa
quyeén vé doi séng riéng tu dugc quy dinh tai Diéu 21 Hién phdp nam
2013. Thuc ra, “doi séng riéng tu ctia phdp nhan khong gidi han 6 b mat
kinh doanh”?’ va cau hoi duge dit ra 1a BLDS ¢6 can thiét ghi nhan viéc
bdo v¢ doi séng riéng tu cho phdp nhan khong? Dé tra 161 cau hoéi nay,
chuing ta cin xem xét kinh nghiém nudc ngoai va thuc tién xét xt.

Mot la, vé kinh nghiém nudc ngoai, hoc gia Westin cho ring cdc
nhém va té chic ¢6 thé hudéng quyén riéng tu vi “cting nhu cdc cd nhan
can sy riéng tu khoi cdc chudn muyc xa hoi, vi vy cdc t6 chic can quyén
riéng tu ndi bo d€ tién hanh cong viéc cua ho ma khong can phai gia uy
tin trudc coOng ching”.*' Moét quan diém khdc cho ring “phdp nhan ¢6
thé yéu ciu boi thudng cho nhiting thiét hai ma ho da phai ginh chiu hoic
c6 thé phai gdnh chiu, chang han nhu lién quan dén viéc st dung trdi phép
tén cta ho hoic néu nguoi ¢é hanh vi sai trdi xAm pham danh tiéng hoic
quyeén riéng tu ctia ho mot cdch bit hgp phdp”.2 Cong udc chau Au ve
Nhan quyén® di dua ra mét hudng di ing ho viéc chip nhan cho phdp
nhan huéng moét s6 quyén co ban va nhung quyén nay khong nhit thiét
phai la cdc quyén cta cd nhan.* Thim phdn chau Au cung mé rong cic
biao dam cho phép dp dung cho phdp nhan, cy thé Ia bBieu 8 cua Cong
udc dé bio vé quyén riéng tu cua phdp nhan® cho du diéu nay chu yéu
nhim bédo v¢ doi séng riéng tu va gia dinh ctia ¢d nhan.”® Trong mét phdn

19 Theo quy dinh tai khoin 23 Di¢u 4 Luat SHTT thi bi mat kinh doanh Ia thong tin thu dugc tit hoat
dong dau tu tai chinh, trf tué, chua dugc boc 16 va ¢6 kha niang st dung trong kinh doanh va theo
quy dinh tai khoin 3 Bieu 121 Luat SHTT thi chu s6 htiu bi mat kinh doanh 1a t6 chiic, ¢d nhan
¢6 duge bi mat kinh doanh mot cdch hgp phdp va thuc hién viéc bao mat bi mat kinh doanh dé

20 Arnaud Lecourt, “La vie privée des personnes morales: fin de 'opposition entre ordres de
juridiction?”, RTD Com., 2022, tr. 777.

21 Alan Westin, Privacy and Freedom, Bodley Head, London, 1970 (dan theo Cao Jingchun, “Protect-
ing the Right to Privacy in China”, Victoria University of Wellington Law Review, Vol. 645, 2005,
http://www5.austlii.edu.au/nz/journals/ VUWLawR w/2005/25.html, truy cap ngay 8/7/2024).

22 OndFej Pavelek, Drahomire Zajickova, Compensation for non-material damage caused to
legal entities in the decision-making practice of the CJEU and the ECHR, Juridical Tribune,
Vol. 13(3), 2023, tr. 337.

23 Tén chinh thic: “Coéng udc bao vé Nhan quyén va cic quyén Tu do can ban”. Day 1a mot
hi¢p udc quéc t&€ nim bio v¢ nhan quyén va cic quyén tu do cin ban 6 chau Au. Cong udc
dugc soan thao nam 1950 béi Uy hoi chau Au, ¢6 hiéu luc tit ngay 3/9/1953.

24 M. Velu, Intervention au premier colloque du département des droits de ’homme, 24 octobre
1969, Les droits de I’homme et les personnes morales, Bruylant-Bruxelles, 1970, tr. 89.

25  Kouamé Hubert Koki, tldd, tr. 50.

26 Diéu 8 cua Cong udc: (tam dich) “Moi ngusi déu cé quyén dudce ton trong cudc song rieng tu
va gia dinh, nha ctia va thu tit ctia ho. Co quan cong quyén chi ¢d thé can thiép vao viéc thuc
hién quyeén nay trong chiing muc su can thié¢p nay dugce phdp luat quy dinh va né tao thanh mot
bién phip cin thi€t cho an ninh qudc gia, an toan cong cong, nén kinh t€ trong mét xa hoi dan
chu, phtc lgi cua dit nudc, bio vé trat ty va ngan ngtia to1 pham hinh sy, bio v¢é sic khoe hoic
dao duic, hoic bao vé cdc quyeén va tu do cia ngudi khdc”.
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quyét, Toa dn Nhan quyén chiau Au theo hudng viéc thu git thu ti, tai
liéu cua mot cd nhan do co quan cong quyeén tién hanh la vi pham quyén
riéng tu?’ cua cd nhan d6. Néu mé rong ra 6 pham vi phdp nhan thi “du
vi trf cua phdp nhan la gi thi viéc bdo vé quyén riéng tu cta cdc tai liéu
cua minh [a hgp phdp”.?® Trén thuc t&, Toa dn nhic lai ring viéc khdm xét
van phong luat su dugce coi la can thiép vao “doi s6ng riéng tu” va “thu
tli”.?* Ngoai ra 6 Phdp, mic du vin ban khong ¢6 cau tra 161 cho cau hoi
trén nhung Toa phic thim cua Phdp da ting nhan dinh: “Bén canh doi
séng cong dong cian cd vao muc dich ton tai ctia minh, phdp nhan con ¢é
mot doi séng bi mat dién ra trong tru s6 riéng ma moi ngudi khong phii
thanh vién cua phdp nhan khong thé xam pham néu khong ¢6 su dong
y ctia phdp nhan d6”.*" Trong mét quyét dinh nim 2013, Tham chinh
vién (co quan xét xui cao nhat ca Phdp veé linh viic hanh chinh) da khing
dinh “viéc cung cip tai liéu thu dugc béi co quan hanh chinh trén co sé
thdm quyén dugc ghi nhian cho B¢ lao dong theo cdc dieu L. 133-2 va
L.133-3 B¢ luat Lao dong dang c6 hiéu luc trong khuon khé ghi nhan
dai dién cua t6 chiic cong doan theo thoa thuin lao dong tap thé c¢6 tinh
chit Ia tiét 16 nhung dinh hudng, nhit Ia mang tinh chit cong doan, cé
thé din t6i vi pham quyén dugce bao vé doi séng riéng tu ma Dieu 6 Luat
ngay 17/7/1978 bao dam cho tit ca moi nguoi, cd nhan cung nhu phdp
nhan” ' Trong moét vy viéc khdc,” “Tham chinh vién cia Phdp di mé
rong viéc ton trong doi séng riéng tu cho phdp nhan khong can cu vao y
chi cua Toa dn bao v¢ bf mat kinh doanh va di theo xu hudng cua da s6
12 co ban héa quyén vé doi séng riéng tu cua phdp nhan”.>

Hai la, vé thyc tién xét xu, trong mot vy viée, Toa phic tham di c6
nhan dinh ring, Cong ty C khong dong y sao chép mét s6 tai liéu cho
duong sy khic véi ly do dé la “bif mat kinh doanh” nhung Toa dn theo
hudng “khong chiing minh dugce nhing tai liéu nay duge xdc dinh 1a bi
mat kinh doanh” va “Cong ty C khong chiing minh dugc cdc tai liéu xuit
trinh bé sung 1a truong hgp nao theo quy dinh cua phdp luat va khong
thuc hi¢n giao ndp dung theo quy dinh”.** Vu viéc dan ching nay cho
thdy, thuc tién xét xt chua thiy ro liéu phdp nhian cé quyén vé doi séng

27  ECHR, Rotaru v. Romania, May 4, 2000, application no. 28341/95, Series A, no. 280-B, § 24,
obs. By Schutter Olivier.

28 Kouamé Hubert Koki, tldd, tr. 410.

29  ECHR, Wieser and Bicos Beteiligungen GmbH v. Austria, ngay 16/12/2007.

30  Ravanas, Ky yéu Hgi thdo Quyén nhdn than va bdo vé quyén nhdn than bang phdp ludt ddn su, Hoi
thio khoa hoc do Nha phdp luit Viét — Phdp t6 chic, 1997, tr. 58.

31 CE 17 avr. 2013, no 344924, Lebon; AJDA 2013. 825: ibid. 1920, note B. Delaunay (dan theo
D6 Vin Dai, tldd (7), 2023, tr. 63.

32 Ve noi dung vu viéc nay, xem thém D6 Van Dai, ldd (7), 2023, tr. 63, 64.

33 D6 Van Dai, tldd (7), 2023, tr. 64.

34 Bandn s6 528/2021/KDTM-PT ngay 15/6/2021 cua Toa dn nhan dan TP. H6 Chi Minh.
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riéng tu hay khong dé€ tii chéi sao chép thong tin (khi khong thé khai thdc
dugc bi mat kinh doanh).*

Nhu vay, mic du van ban phdp luat caa Phdp va Viét Nam khong
c6 quy dinh nao thé hién ro viéc ghi nhan quyén veé doi séng riéng tu cua
phdp nhan nhung nhan dinh ctia Toa dn Nhan quyén chau Au ctung nhu
thuc tién 6 Phdp (hudng ctia Tham chinh vi¢n) da theo hudng phdp nhan
c6 quyén veé doi séng rieng tu. Pay Ia mot kinh nghiém dé€ Viét Nam
tham khao trong tuong lai.

Tu nhung phan tich trén, tic gid cho ring, phdp nhan vin nén dugc
thita nhan la ¢c6 moét s6 quyén nhan than bao gom: quyén vé tén, qudc tich;
quyén vé danh dy, uy tin va trong tuong lai nén ghi nhan quyén vé doi séng
riéng tu. Vé nguyén tic, cd nhan cé quyén nhan than va khi cdc quyén nay
bi xam pham sé¢ dugc hudng boi thudng tén thit tinh than (ca trong hop
dong va ngoai hgp dong). Do dé, khi phdp luat dan su ¢6 su ghi nhan phdp
nhin c6 mot s6 quyén nhan than nhu thé nhan, thi sé gép phin giip ching
ta xdc dinh r6 “co ché biao v¢ quyén nhan thin cia phdp nhan cung tuong
tu nhu cdc chu thé khdc (xin 161, cai chinh, cong khai, boi thuong vat chit
va cdc tén thit tinh than...)” tit d6 sé bio v¢ phdp nhan t6t hon.

2. Thiét hai tinh than cta phap nhan trong mot s6 truong hop cu thé

Nhu da trinh bay 6 trén, phdp nhan ¢é moét s6 quyén nhan than nhit
dinh bao gom: quyeén veé tén, qudc tich; quyén vé danh dy, uy tin va nén
dugc thiia nhan thém quyén vé doi séng riéng tu. Vay cau hoi dit ra Ia
khi cdc quyén nay caa phdp nhan bi xdm pham thi liéu ring phdp nhan c6
dugc yéu cau boi thusng thiét hai vé tinh thin nhu cd nhan khong? Dé
trd 161 cau héi nay, tic gid nghién cdu, phan tich va so sinh mot s6 noéi
dung sau day:

Thii nhdt, vé tinh than va thi¢t hai vé tinh thdn, “tinh than” Ia “nhung
y nghi, tinh cam, nhtng hoat dong thuoc vé noi tam cua con nguoi”.”’
“Thiét hai tinh than hi¢n htiu trong hiu hét cic truong hgp mang tinh
xam pham”® va Ia mét vin dé khong méi trong lich su lap phdp nhan loai,
nhung lai la vin dé tuong déi phuc tap. Tu thoi La M3, vin dé boi thuong
thiét hai tinh thian da dugc dit ra d6i véi cdc trudng hop lam chét nguoi,
gay thuong tich... Luat La Ma goi day la “praetium doloris” (tic la “gid tri
cua sy dau thuong”). Dua theo tu dién The Essential Law Dictionary, “‘thiét
hai vé tinh than” hay “t6n thit tinh than” dugc su dung bing thuit ngii

35  Dé Van Dai, tldd (7), 2023, tr. 65.

36  Trudng Pai hoc Luat TP. H6 Chi Minh, Gido trinh nhiang quy dinh chung vé Ludgt ddn su, Nxb.
Hong Duc, 2023, tr. 193.

37  Nguyén Vin X0 (chu bién), Tir dién Tiéng Vi¢t, Nxb. Thanh nién (tdi ban an thu V), 2008, tr. 757.

38  Hassan Dakel Abd Radhi, “Moral damage compensation to the legal persons”, Palarch’s Journal
of Archaeology Of Egypt/Egyptology, Vol. 17(7), 2020, tr. 2



LUAT DAN SU DOI: https://doi.org/10.70236/tckhplvn.158 27

dau khé vé tinh than — “emotional distress” . Dudi géc do phdp luat nudc
ngoai, theo cdch ti€p can ctia moét s6 hoc gid tai Trung Qudc, “dau khé veé
tinh thin ¢d thé & dang dau dén tinh than cta nan nhan hoic mit hoic suy
giam lgi ich tinh than cua nan nhan. C6 hai nguon giy dau dén/dau khé
ve tinh thin: ngudn thu nhit [a ndi dau thé xdc cua nan nhan giy ra béi
mot hanh dong sai trdi (dau ddn hodc khé chiu vé thé chit hoac sinh ly cua
mot ngudi tu nhién, bao gobm chéng mit, suy nhugce, mit ngu...) va ngudtn
thi hai 1a nd1 dau cam xic (cam xuc tiéu cyc vé cam xudc hoic tinh than
cta mot thé nhan, bao gom tic gian, s¢ hai, lo ling, ndi budn...)”.* Theo
khodan 2 biéu 7.4.2 PICC:*" “thiét hai c6 thé Ia phi tién t¢ va bit nguon
dic biét tii ndi dau thé chat hoic tinh than”. Thiét hai vé tinh than dugc
deé cap tai khoan 2 Pieu 7.4.2 PICC c6 thé bao gom nhting “cing thing,
dp luc vé tinh than”.* Mot nghién ctiu 6 chau Au cho thiy “tit ca cdc he
thong phdp luat chau Au vé trich nhiém boi thusng déu quy dinh dén bu
loai t6n thit nay”.* “Ban than Bé nguyén tic chau Au vé boi thuong thiet
hai (ngoai hop dong) cang da ghi nhin mot cich minh thi kha ning dén
bu tén thit vé tinh than: Theo khoin 1 Bieu 10:301 cua Bo nguyén tic,
“tuy vao muc d¢ bio v¢ (bieu 2:102), viéc xam pham moét 1gi ich c6 thé
din dén dén bu t6n thit phi tai san”.* O day, “bén canh linh vuc thiét hai
ve than thé va vé tinh mang bi xAm pham, t6n thit phi tai san c¢6 thé dugc
dén bu trong khuon khoé rit rong nhiing trudng hop, vi du nhu trude viée
xam pham dén cdc quyeén tu do, danh dy dy, uy tin hay doi tu”.*

Tai Viét Nam, ton thit vé tinh thin di manh nha ton tai trong c6
luat, giai doan trudc khi ¢6 BLDS thi vin dé nay chua dugce dé cap, vé sau,
BLDS niam 1995, BLDS nam 2005 va BLDS nim 2015 déu c6 quy dinh
veé ton thit tinh than.*® Xuit phdt tit ly do BLDS nim 2015 khong ton tai
dinh nghia vé thi¢t hai nén trong khoa hoc phép ly, ¢6 y kién cho ring
“thi¢t hai duge hiéu la sy thay d6i bién thién theo chi¢u xdu di caa tai san,

39  Amy Hackney Blackwell, The essential law dictionary, Sphinx® Publishing, 2008, tr. 160.

40  Xiang Li va Jigang Jin, Concise Chinese tort laws, Springer Heidelberg New York Dordrecht
London, 2014, tr. 39.

41 Bo nguyén tic vé Hop dong thuong mai qudc t& (PICC) (Viét tit tiéng Anh: Principles of
International Commercial Contracts) do Vién Théng nhit Tu phdp Qudc t&€ (UNIDROIT) (Viét
tit ti€ng Phdp L’Unification des Droits Privé) soan thio va ban hanh nim 1994, dugc stia d6i b6
sung nam 2004 la tap hop nhiing nguyén tic phdp 1y co bin phin dnh nhtng khdi niém da
duge cong nhan 6 phin 16n cdc hé théng phip luit trén thé gidi.

42 Ghafour Khoeini, Ghader Sheneivar, “Comparative study of damages by non-performance of
obligations in UNIDROIT principles, Islamic jurisprudence and Iranian laws”, Mediterranean
Journal of Social Sciences, Vol. 7(6), 2016, tr. 135.

43 O. Moréteau (chu bién), Principes du droit européen de la responsabilité civile, Nxb. Société de
législation compare, 2011, tr. 240.

44 D6 Van Dai, Ludt boi thuong thiét hai ngoai hop dong Viét Nam — Bdn an va binh lugn ban an, Nxb.
Hong Duc, 2022, tr. 91.

45  O. Moréteau (chu bién), tldd, tr. 242.

46 D6 Vin Pai, ddd (45), 2022, tr. 92.
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cta cdc gid tri nhan than do phdp luat bao v¢”.*” Theo quy dinh tai khoian
3 bieu 361 BLDS niam 2015 thi “thiét hai vé tinh than Ia t6n thit vé tinh
than do bi xdm pham dén tinh mang, sic khoe, danh dy, nhan phim, uy
tin va cdc 161 ich nhan than khic caa moét cha thé”.

Thit hai, vé phap nhdn co thi¢t hai vé tinh thdn, thiét hai vé tinh than gin
v4i nhan than caa chu thé, la nhﬁng yéu t6 lién quan dén “y nghi, tinh
cam... nhung hoat dong thuoc vé doi séng nédi tim cua con ngu01”.48
“Thiét hai tinh than [a loai thiét hai c6 thé duge boi thudng trong ca linh
vuc hop dong va linh vic ngoai hop dong”* “nhung thiét hai tinh than
cua phdp nhan tuong déi khé xdc dinh vi ¢6 y kién cho ring phdp nhan
khong ¢6 cam xuc”,” “thiét hai ¢ tinh chat vo hinh™' va “rit khé dinh
lugng”.”* Quan diém khdc trong khoa hoc phdp ly cho ring “thiét hai
theo nghia rong bao gobm ndi dau tinh than va mat mdt 161 ich tinh than,
ban chit cua viéc boi thudng thiét hai tinh than la bu dip cho viéc mit di
loi ich tinh than, khong lién quan truc ti€p dén viéc mot ngudi cé cim
thidy dau ddn hay khong va phai duge boi thuong thiét hai vé mit tinh
than”.>> Duéi géc do phdp luat nudc ngoai, khoa hoc phdp ly va thuc tién
xét xt tai [-ric khong phu nhan viéc boi thusng thiét hai tinh than cho
phdp nhan.>* Bieu 1382 cta Bo luat Dan sy Phdp trudc day quy dinh:
“Moi hanh vi ctia con nguoi gay thi¢t hai cho nguoi khdc thi phai boi
thusng va xdc nhan 16i”. An l¢ Phip ngay nay da theo hudng chip nhan
boi thusng tén thit tinh than.® Toa d4n Cong ly chau Au ctng da thina
nhan sy ton tai cua thi¢t hai tinh thian caa phdp nhan trong qud trinh ra
quyét dinh cia minh.*

Mic du theo quy dinh tai khodn 3 Pieéu 361 BLDS nim 2015 thi
“thiét hai vé tinh than la t6n thit vé tinh thin do bi xAm pham dén
tinh mang, sic khoe, danh dy, nhan phim, uy tin va cdc 1oi ich nhan
than khdc caa mot chu thé” nhung do biéu 361 1a quy dinh nim trong
khuon khé cua “vi pham nghia vy”, tic da ton tai nghia vy dan sy gitia

47 Nguyén Xuin Quang, Lé Nét va Nguyén Ho Bich Hing, Ludt ddn s Vi¢gt Nam, Nxb. Pai
hoc quéc gia, 2007, tr. 471.

48 Pham Kim Anh, “Vé quy dinh BTTH do danh dy, nhan phim, uy tin bi xAm pham trong
BLDS Viét Nam va hudng hoan thién”, Tap chi Khoa hoc phap ly, s& 3, 2001, tr. 10.

49  Lé Minh Hung, Sdch finh hudng — Phip ludt Hop dong va boi thudng thiét hai vé hgp ddng (Binh
lugn bdn an), Nxb. Hong Puic — Hoi Luat gia Viét Nam, 2019, tr. 108, 109.

50  OndFej Pavelek, Drahomire Zajickova, tldd, tr. 335.

51  Xem thém Iran Insurance Company v. Council of the European Union (T-558/15) EU:T:2018:945.

52 Xem thém Post Bank Iran v. Council of the European Union (T-559/15) EU:T:2018:948.

53 Phic Triét, Tu Gia Gidi, FiREERIFF% "M :LEEI’J%JF TR NBCRE T 5 T £ e
(tam dich: Phé Gido su Wang Guanxi néi vé “Phan tich vin deé boi thudng thiét hai tinh than cta
phdp nhan tit géc do Hién phdp”), Trang dién tir aia Tradng Ludt Dai hoc Nhdn ddn Trung Qudc,
2008, http://www .law.ruc.edu.cn/home/t/?1d=12876, truy cap ngay 9/7/2024.

54 Bén dn cta Toa gidm d6c thdm lién bang s6: 2/Téng Gy ngay 26/03/2019 (din theo Hassan
Dakel Abd Radhi, ldd.

55 D6 Vin Dai, ildd (45), 2022, tr. 91.

56  Ond ¢j Pavelek, Drahomire Zajickova, tldd, tr. 335.
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chu thé bi thi¢t hai va cha thé gay thiét hai nén chuing ta can tim co sé
cho quan h¢ rong hon (quan h¢ boi thuong thiét hai ngoai hop dong).
Theo diém b khoan 1 Pi¢u 2 Nghi quyét s6 02/2022 ngay 06/9/2022
hudng dan dp dung mot s6 quy dinh cta Bo luat Dan sy veé trich nhi¢m
boi thuong thiét hai ngoai hop dong hudng dian vé can cd phdt sinh
trich nhi¢m boi thuong thiét hai quy dinh tai Bi¢u 584 cia BLDS nim
2015, “Thiét hai vé tinh than Ia t6n thit tinh thin do bi xAm pham tinh
mang, stic khde, danh dy, nhan phim, uy tin, quyén va lgi ich nhan than
khdc ma cha thé bi xam pham hoic nguoi than thich ctia ho phai chiu va
can phai dugce boi thudsng mot khoan tién bu dip tén thit d6”. Vi “chu
thé” dugc hi€u 1a bao gom ca cd nhan va phdp nhin nén néi dung cua
hai quy dinh nay ¢6 thé dugc hiéu Ia thiét hai tinh than khi quyén nhan
than cia phdp nhan bi xdm pham ton tai 6 ca linh vuc trong hgp dong
va linh vuc ngoai hgp dong. Thi¢t hai vé tinh than caa phdp nhan c¢é
thé hiéu Ia la sy thay d6i tinh trang veé trang thdi tinh than caa phdp nhan
(do danh du, uy tin, bf mat kinh doanh, cdc gid tri khdc... bi xAm pham)
theo chiéu hudng xdu. Thuc t&, Piéu 2 Luat Trdch nhi¢m boi thuong
Nha nudc nam 2017 da khing dinh ro: “cd nhan, t6 chic bi thiét hai vé
vat chit, thiét hai vé tinh thin do ngudi thi hanh cong vu gy ra thuéc
pham vi trich nhiém boi thuong cua Nha nudc duge quy dinh tai Luat
nay” va 6 khia canh thuc tién xét xu, trong linh vuc s6 huu trf tu¢, Toa
dn 6 nudc ta da tung chdp nhan cho phdp nhan dugc boi thudng tén
that vé tinh than.”

Thit ba, vé thi¢t hai tinh thdn trong truong hop danh du, wy tin cia phdp
nhdn bi xdm phgm, nhu da phan tich, khi quyén nhan than cua phdp
nhan c6 thé bi xam pham béi hanh vi vi pham hgp dong (Biéu 360, 361
va Dieu 419 BLDS nim 2015)*® hoic do hanh vi trdi phdp luat (Bieu
592 BLDS niam 2015) thi sé din dén thiét hai tinh than. Theo Tu dién
Tiéng Viét, “danh du la ti€ng t6t ciia mot ngusi”,* “uy tin 1a thé€ manh
dugc nguoi ta tin nhiém va yéu quy”.® Dudi géc do khoa hoc phip ly,
“danh dy Ia mot pham tru xa héi nhim cd thé héa va phan biét gita
chu thé nay véi chu thé khdc va la mot trong nhiing yéu t6 khing dinh
vi tri, vai tro, uy tin cua chu thé dé trong xa hoi”.®" “Uy tin la gid tri
phan dnh sy tin tuéng, mic do ndi tiéng duge nhiéu ngudi biét dén cua

57  Xem cdc ban dn s6 209, 209a, 209b trong D6 Vin Dai, tldd (45), 2022, .

58 Pham Thi My Hanh, Boi thuong thiét hai vé tinh than do vi pham hop ddng trong phdp ludt ddn s
Vi¢t Nam, Luan van thac si luat hoc, Truong Pai hoc Luat TP. Ho Chi Minh, 2021.

59  Nguyén Vin X6 (chu bién), Tir dién Tiéng Vi¢t, Nxb. Thanh nién (tdi ban lan thu V), 2008, tr. 170.

60  Nguyén Lan, Tir dién tir va ngir Vi¢t Nam, Nxb. TP. H6 Chi Minh, 2000, tr. 1317.

61 Pham Vin Tuyét va Lé Kim Giang, Hudng ddn mon hoc Ludt Ddn sy, Nxb. Tu phdp, tap 2,
2015, tr. 412.
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chu thé”,** 1a “sy thua nhan cta nhting ngudi xung quanh, ciaa xa hoi
vé phdm chit, vé nhan cich cta chu thé d6”.% O géc do kinh nghiem
nuéc ngoai, Toa dn Cong ly chau Au ctng nhan dinh ring uy tin cé
“ban chit phi vat chit, khong thé tich roi khoi thuc thé phdp ly, khong
thé xdc dinh chinh xdc gid tri thi trudng”.** “Uy tin lién quan dén su
tin tudéng cuia cong ching d6i véi chit lugng cong viéc cua phdp nhan
d6”.® Lién quan dén danh dy, uy tin bi xAm pham, BLDS nam 2015
khong liét ké chu thé bi xam pham (nhu BLDS nam 2005) nén “chu thé
nao bi xAm pham cing ¢6 thé duge yéu ciu boi thusng tén thit vé tinh
than”.° Phdp nhan dugc boi thudng thiét hai tinh than khi uy tin bi xam
pham theo quy dinh tai di¢u 360, 361, 419, 592 BLDS nam 2015. Theo
quy dinh tai Bie¢u 360 BLDS nim 2015 thi chu thé xam pham phai boi
thudng toan bo va theo khoan 2 Bi¢u 592 BLDS nam 2015 thi muc boi
thuong 1a 10 Ian muc luong co s6. Theo thuc tién xét xt tai Viét Nam,
phdp nhian dugc huéng boi thuong thiét hai tinh than trong trudng hop
danh duy, uy tin bi xam pham.*

Thii tu, vé thi¢t hai tinh than trong truong hgp doi séng riéng tu cia phdp
nhdn bi xdm phgm, nhu da trinh bay 6 trén, theo kinh nghi¢m nudc ngoai,
quyeén veé doi séng riéng tu ctia phdp nhian dugc thiia nhan va néu quyén
nay bi xdm pham thi sé dugc boi thudng thiét hai (cd thiét hai vat chit 1an
tén thit tinh thin). Trong tuong lai, néu phdp luat Viét Nam ghi nhan
day la quyén nhan thian cta phdp nhan thi sé tao co sé phdp ly viing chic
dé gidi quyét boi thuong thiét hai tinh thin cho phdp nhan khi quyén nay
bi xAm pham.

3. Kién nghi
Qua viéc nghién ciu quy dinh phdp luat hién hanh, thuc tién xét xu
va kinh nghiém nudc ngoai néu trén, tic gia cé mot s6 kién nghi nhu sau:
Thit nhdt, trong tuong lai, ching ta nén theo hudng ghi nhan quyén
nhan than caa phdp nhan dé€ lam co s6 xdc dinh co ché€ bio v¢ moét cich
minh thi khi cdc quyén nay bi xAm pham bing cich stia d6i noi dung tai
khoan 1 Bi¢u 25 BLDS nim 2015 theo hudng: “Quyén nhan thian dugc

62 Nguyén Phuong Thao, Trdch nhi¢m boi thuong thiét hai do xdm pham quyén tdc gid theo phdp ludt
Vi¢t Nam, Luan dn Tién si Luat hoc, Trudng Pai hoc Luat TP. Ho Chi Minh, 2022, tr. 131.

63 Tuéng Duy Lugng, “Nguyén tic tinh muc boi thuong do danh du, nhan phdm, uy tin cia cd
nhan bi xAm pham”, Tap chi Toa dn nhdn ddn, s& 3, 2003, tr. 8.

64 Hellenic Republic (T-415/05), Olympiakes Aerogrammes AE (T-416/05) and Olympiaki Aeroporia
Ypiresies AE (T-423/05) v. European Commission ECLI:EU:T:2010:386.

65 OndFej Pavelek, Drahomire Zajickova, tldd, tr. 335.

66 D6 Vin Pai (Cha bién), Binh ludn khoa hoc Nhitng diém mdi cia B ludt Dan su nam 2015 (Sich
chuyén khio, xuit ban Ian thu ba), Nxb. Hong Diic — Hoéi Luit gia Viét Nam, 2020, tr. 536.

67  Bandn s6 432/2021/DS-PT ngay 04/5/2021 ctia Toa dn nhan dan TP. Ho Chi Minh va Bian
dn s6 66/2022/DS-ST ngay 12/4/2022 cua Toa dn nhan dan thi xa A tinh Binh Dinh.
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quy dinh trong B¢ luat nay la quyén dan sy gin lién véi moi cha thé,
khong thé chuyén giao cho chu thé khic, trit truong hop luat khic ¢6 lién
quan quy dinh khdc”.

Thii hai, can nghién ciu theo hudng ghi nhin quyén vé doi séng

riéng tu cua phdp nhan thong qua viéc bé sung dn 1¢ d6i véi truong hop
nay dé bao vé phdp nhan tét hon trong tuong lai. @
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