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Tom tit
Bai viét nay dé cdp viéc bdo hg quyén tdc gid déi véi cdc tdc phdm duge tgo ra tir tr tu¢ nhdn fqo.
Nguivi viét tdp trung phdn tich cdc co sé phap ly vé bdo h¢ quyén tdc gid, xdc dinh nhing thdch thiic
phadp ly vé bdo h¢ quyén tdc gid trong linh vuc tri tué nhdn tao tai Viét Nam. Thong qua phdn tich
thigc trang trong vdn d¢ bdo h¢ quyén tdc gid ddi vdi cdc tdc phdm dugc tao ra tir tri tu¢ nhdn tqo, tdc
gid dua ra nhitng kién nghi va gidi phdp hoan thi¢n phdp ludt Viét Nam nhdam bdo h¢ quyén tdc
gid néi chung va quyén tdc gid trong linh vigc tri tué nhdn tao noi riéng.
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Abstract
This article mentions copyright protection for works created with artificial intelligence.
Accordingly, it focuses on analyzing the legal basis for copyright protection and identifying
legal challenges in copyright protection in the field of artificial intelligence in Vietnam. Through
analyzing the current situation in the issue of copyright protection for works created with artificial
intelligence, the author provides recommendations and solutions to improve Vietnamese law to
protect copyright in general and copyright in the field of artificial intelligence in particular.
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1. Khai quat vé bao ho quyén tac gia d6i voi tac pham duoc tao ra
bang tri tu¢ nhan tao

Quyeén tic gia Ia mot bo phan cua nhém quyén con ngudi. Tuyén ngon thé
gid1 vé Quyeén con ngudi nam 1948 ghi nhan: “Moi ngudi déu ¢6 quyén tu do
tham gia vao doi s6ng vin héa cta cong dong, sing tic ngh¢ thuit va tham gia
hoat dong khoa hoc. Méi ngusi déu cé quyén duge bio vé 1¢i ich tinh than va
loi ich vat chit c¢6 dugce tit hoat dong khoa hoc, vin hoc, ngh¢ thuat ma minh
Ia tdc gia” (Piéu 27). Bén canh d6, Hién phdp nudc Cong hoa xa hoi chu nghia
Viét Nam quy dinh: “Moi nguoi ¢é quyén nghién ciiu khoa hoc va cong nghé,
sdng tao vin hoc, ngh¢ thuat va thu hudng 1¢i ich tii cdc hoat dong d6” (Pieu 40).
Nhiing quy dinh trén cho thiy vin dé quyén tic gid trén th€ gidi néi chung va
Viét Nam ndi riéng dong vai trd quan trong vdi su phdt trién ctia xa hoi.

Chinh quyén tic gid da khuyén khich con ngusi céng hién tai ning trf tu¢
trong hoat dong sing tao va tao ra cdc gid tri thuong mai tii hoat dong d6. Nhu
vay, viéc bio ho quyen tdc gia sé tao hiéu qua thuic diy sy sing tao, tii d6 dp dung
su sdng tao d6 vao 161 ich xa hoi. Bio ho quyén tdc gid duge hi€u mot cich chung
nhit [a viéc Nha nudc ban hanh cic quy pham phdp luit, tao co s6 phdp Iy nhim
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xdc lap, cong nhan quyén tic gid cho cic ¢d nhan, t6 chuic déi vdi tic pham do
ho tao ra hoic s6 htiu va dam bao thuc thi cdc quy dinh d6 trén thuc t€ nham
chong lai cic hanh vi xAm pham. Viéc dam bao thyc thi cic quy dinh ma phdp
luat ghi nhan vé quyén tdc gia chinh la bio vé quyén tic gid chéng lai cic hanh
vi xam pham. Theo cich ti€p can nay thi bio vé quyén tic gid Ia mét né1 dung
cta bao ho quyen tdc gia.

O Viéet Nam, khdi niém “bao vé quyeén s6 hiiu trf tu¢ (SHTT)” [an dau tién
dugc ghi nhan trong Luat SHTT nim 2005. Tuy nhién, cic nha lam luat khong
dua ra mot dinh nghia 16 rang cho thuat ngti nay ma chi st dung lam tiéu dé tai
Phan thd nim ctia Luat SHTT nam 2005 sta d6i nam 2022 (Luat SHTT). Trong
phin nay, Luat SHTT quy dinh vé quyén tu bao v¢ caa chu thé quyén SHTT
Bieu 198), vé cic bién phdp xu ly hanh vi xAm pham quyén SHTT (Diéu 199),
vé thdm quyén xu ly hanh vi xAm pham quyén SHTT (Dieu 200). T nhiing
quy dinh nay, c6 thé thiy “bio vé quyén SHTT” khong chi a hoat dong cua co
quan nha nudc ¢6 thim quyén ma con bao gdbm hoat dong cua chua thé quyén
(tdc gia, chu s6 huu tdc phdm), cdc cd nhan, t6 chuc lién quan bi thiét hai hogc ¢6
kha ning bi thiét hai béi hanh vi xAm pham quyén SHTT, co quan, t6 chiic hiiu
quan trong viéc ngin chan, xt ly hanh vi xdm pham quyén SHTT.

Tu nhting phan tich trén, bio ho quyeén tic gid ¢ thé dugc dinh nghia Ia
hoat dong cia cdc co quan nha nudc, cha thé quyén tdc gia va cic chu thé lién
quan nham phdt hién, ngin chin, xt Iy cic hanh vi xdm pham dén quyén tic
gia da duge phdp luat ghi nhan. Hoat dong bao ho quyén tdc gia phai dua trén
nhting co s6 phdp ly va tuin theo cdc trinh ty, thu tuc phdp ly da dugce phdp luat
quy dinh. Bio ho quyén tic gia nham dam bao quyén va lgi ich caa cic chu
thé sing tao, bio v¢ cong siic, thanh qua lao dong tri tu¢ cua ho, dam bio cong
bing gitia loi ich ctia chu thé sing tao va 1¢i ich xa hoi. Nhiing cd nhan, t6 chuic
mudn khai thdc, st dung tic phim trong thdi han bao hé phai xin phép tic gia,
cht s6 htiu tic pham hoic tra moét khodn thu lao tuong xung. Bio ho quyén tic
gid cting nhim khuyén khich cdc chu thé tham gia, sdng tao ngay cang nhiéu tic
phim ¢ gid tri kinh t€.

Hién nay, cdc mo6 hinh trf tué¢ nhan tao (artificial intelligence, Al) hién dai c6
kha ning tao ra noi dung sing tao bang van ban, hinh dnh, 4m thanh ma khong
6 sy can thiép ctia con ngudi. Cdc tic phidm do Al tao ra ¢6 xu hudng ngay
cang gia tang va mang lai gid tri thim my, nghé thuit va thuong mai khd cao.
Tdc phdm nghé thuat dau tién duge bdn ddu gid tai mét nha ddu gid 16n do Al
tao ra la biic chan dung Edmond de Belamy, dugc bin véi gid 432.500 USD vao
nam 2018.' Bén tic phdm dau tién do Al Botto tao ra di bin dugc téng cong 1,1

1 Pic Luan, “Tranh do Al vé bdn ddu gid dugc 432.500 USD”, Bdo Tudi tré, 2018, https://tu-
oitre.vn/tranh-do-ai-ve-ban-dau-gia-duoc-432500-usd-20181026095056426.htm, truy cap
ngay 29/01/2024.



LUAT DAN SU DOI: https://doi.org/10.70236/tckhplvn.159 35

triéu USD.? Sophia, Robot néi tiéng nhit cia Hanson Robotics, da thyc hién
mot buc chan dung ty hoa vao nam 2021 va duge bdn vdéi gid 700.000 USD.?
Vi nhting s6 liéu nay, ¢6 thé thiy nén kinh t€ sing tao [a mot trong nhting nén
kinh t€16n va quan trong trén thé gidi. Cdc gid tri thuong mai da thuc dy su dau
tu nguodn luc vao nghién ciu Al nhim tao ra cdc tic phadm. Su dau tu nay khong
chi doi héi nguon luc kinh t€ ma con doi hoi thoi gian, chit xdm. Tuy nhién,
viéc bo ra mot ngudn luc I6n d€ nghién ciu nhung cic tic phim ra doi tit Al
lai khong duge bao vé mot cdch hgp phdp khién cho nd ¢d thé bi khai thdc, su
dung ma khong can phai xin phép hay tra tién. Néu nhiing tic phim nay duge
moi ngudi tu do st dung, tdi si dung vi cho ring chung khong do con ngusi tao
ra nén khong cé ban quyeén thi khé trinh khoi nhting vi pham vé quyén lgi caa
cdc cong ty dau tu vao nhuting tic phim nay. Piéu nay c¢6 thé lam anh huéng tiéu
cuc dén viéc dau tu, nghién ciu va phét trién cong nghé Al Cu thé, néu dau ra
cua cta ho khong dugce bao ho va khong mang lai 11 ich kinh € thi cic doanh
nghiép sé khong con dau tu cong siic va tién bac vao Al. Nhu vay, nhting uu thé
ma Al ¢6 thé mang lai nhu tiét ki¢ém thoi gian, chi phi cho viéc dau tu nguon luc
con ngudi trong hoat dong san xudt, kinh doanh sé khong dugc tin dung mot
cdch hi¢u qua.

Phdp luat hién nay chua c6 cdc quy dinh vé viéc xdc dinh ai la tdc gia
hoic chu s6 htiu quyén tdc gia cua tic pham dugce tao ra béi Al Vi vay, viée
ghi nhan va bao ho quyeén tdc gid d6i véi cdc san phidm sdng tao trf tué cua Al
Ia phtt hgp véi xu thé phdt trién ctia phdp luat vé quyén sé htiu trf tué.

2. Thuc trang phap luat vé bao ho quyeén tac gia d6i véi tac pham
duoc tao ra tu tri tué nhan tao

Du viéc bao ho quyén tdc gid d6i véi tdc phdm dugce tao ra tii Al la can
thiét, trén thuc t€, viéc ghi nhan va bao hé quyeén tic gid d6i vdi cdce tic phim
nay cung dat ra nhting vin dé phdp ly sau:

Thii nhdt, theo quy dinh ctia Luat SHTT Viét Nam hién hanh, tic phim
do con ngudi tao ra d€ duge bao ho quyén tdc gid phai ¢6 tinh sing tao va mang
iu dn cd nhan cta chua thé tao ra nd. Van dé dit ra Ia lieu cdc tic pham do Al
tao ra dua trén chat liéu Ia kho du liéu, cdc tham s6 hay thuit todn dugce lap trinh
vién dua vao c6 dip ting duge dieu kién biao hé déi vdi tdc pham hay khong?

Thit hai, néu tic phim do Al tao ra dugce bao ho, ai a ngudi cé quyén
déi véi tic pham do Al tao ra? Al ¢6 thé tré thanh chu thé ctia quyén tdc gia
khong? Néu tré thanh chu thé thi liéu Al ¢6 thé tié€p nhan va thyc hién cdc
quyén nhan thin va quyén tai sin ma phdp luat di ghi nhan cho chu thé Ia

2 Josephine Joly, “‘Botto’, the robot creating works of art, makes its first million at auction”,
euronews., 2021, https://www.euronews.com/culture/2021/11/30/botto-the-robot-creat-
ingworks-of-art-makes-its-first-million-at-auction, truy cap ngay 29/01/2024.

3 Mike Ives, “The latest artist selling nfts? it’s a robot”, The New York Times, 2021, https://
www.nytimes.com/2021/03/25/arts/sophia-robot-nft.html, truy cip ngay 29/01/2024.
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con ngudi khong? Néu Al khong thé trd thanh chu thé quyén thi nén trao
quyén nay cho ai?

Thit ba, néu tic pham do Al tao ra dugc bao ho thi lam thé nao d€ xdc
dinh thai han bao hé déi véi tic pham dugc tao tit Al béi Al khong ¢6 vong
doi nhu con nguoi va rit kho xdc dinh thoi diém Al “chét”.

Vay, tic pham do Al tao ra ¢6 thé vugt qua nhting tiéu chuin da dugc
ghi nhan cho cdc tic phdm dugc tao ra theo cdch truyén théng dé duge bao
hé quyén tic gid hay khong? Nhiing phan tich sau sé trd 161 cho cau héi nay:
2.1. Tinh sdng tao

Trudc day, khi chuong trinh mdy tinh chi don gian la cdc thuat todn lam
viéc dua trén cdc 1ap trinh cia con nguosi véi mot két qua duge dinh san, rat dé
khing dinh cdc sin pham do nhting chuong trinh d6 tao ra khéng c6 tinh sing
tao. Tuy nhién, véi su phdt trién ctia cong nghé¢, dic biét Ia Al xuit hién cung
kha ning tu hoc tii bo du lieu I6n da dat ra vin dé ring liéu cdc san pham nghé
thuat ma Al tao ra ¢6 tinh sdng tao hay khong. Béi I¢, mot tic phdm theo quy
dinh cua caa Cong udc Berne, phdp luat cic qudc gia hay Luat SHTT Viét
Nam déu ¢6 diém chung la sin pham sing tao trong linh vuc van hoc, nghé
thuat va khoa hoc.* Va hon thé, d6i tugng bao vé quyén tic gia duge quy dinh
béi phdp luat s6 hu trf tué cta cdc nudc trén thé gidi la tic pham. Nhu vy,
tinh sdng tao 1a mot trong cdc di¢u kién quan trong dé xem xét ring tic pham
dé6 ¢6 dugce biao ho quyen tdc gia.

Dudi géc do phdp luat, tinh sing tao khong duge nhic dén dudi mét quy
dinh cu thé. Nha nghién ciu Anne Steffen nhan dinh dudi géc do quyeén tic
gia, tinh sdng tao dugc thé hién dudi ba hinh thic: (i) su sing tao so cip la qud
trinh ¢4 tinh chit doc 1ap theo nghia tic gia quyét dinh tit ci cdc yéu td cua tic
pham, su s3p x€p, két hop va thiét ké va tic gid tao ra nhiing yéu t6 nay; (i) lam
lai sdng tao Ia viéc tic gid st dung cdc yéu t6 nhét dinh cia hinh thic thé hién
tic pham hién ¢6 va tao ra cdc yéu t6 khdc khong ton tai trong ban gdc; (ii)
su sdng tao téng hop khi viéc lua chon va sdp xép xdy ra khi cdc cong trinh, bo
phan hién ¢6 hogc dii liéu khdc duge két hgp thanh moét déi tugng riéng biét
dugc hudng din béi mot nguyén tic cu thé va muc dich cy thé,” Nhan dinh
nay cting hoan toan phtt hgp véi Luat SHTT Viét Nam khi ma Viét Nam bao
hé d6i vdi ca cic tic pham phdi sinh (bao gdm tic pham phoéng tdc, tic pham
tuyén chon,...).° Nhu vay, su sing tao xdy ra khi “ mét ngusi” lam thay d6i
nhuing thu di ¢6 va thé hién né theo cich cta riéng ho, vugt ra ngoai hién tai
ma khong lip lai nhuing g1 nguoi nay hoic ngudi khdc da lam trude d6. Kha
nang cua Al hi¢n tai hoan toan thé hién dugce su sdng tao nhu sau:

4 Cong udc Berne vé bio ho cdc tdic phdm vin hoc va nghé thuit, nim 1971.

5 Anna Stefan, “Creativity and artificial intelligence: a view from the perspective of copyright”,
Intellectual Property Scientific Research Institute, 2021.

6 Luat Sé hiiu trf tué nim 2005 (dugc sta déi, bS sung nim 2009, 2019, 2022), 2022.
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Thit nhdt, Al hoan toan lam viéc tu chu va doc lap. Thuc t€ ngudsi lap
trinh tao ra Al chi lap trinh cho né cdc thuat todn hoat dong ma khong can
thi¢p vao qud trinh tao ra sin phidm cda AL’ Chiang han nhu, con ngusi lap
trinh mot Al véi kha ning vé tranh va cho nd dii li¢u dau vao nhung khong
he can thi¢p vao qud trinh ma Al cdu tric 1én buc tranh d6é nhu thé nao hay
st dung mau sic nao cho buic tranh.

Thit hai, két qua tii qud trinh hoat dong cua Al Ia khong thé dy dodn
trude. Al dua trén cdc thuit todn ¢6 kha ning két hop dau vao ngau nhién,
din dén nhiting con dutng khong thé dodn trudc dé di dén giai phdp t6i uu
va do d6 tao ra nhiing tic phim khong thé dodn trude.” Du duge lap trinh véi
tlt nhting muc dich cua con ngudi nhung sy that Ia con nguosi khong thé dodn
trudc duge nhiing gi ma Al ¢6 thé cho ra dugc.

Thit ba, cic tic phdm ctia Al khong phai Ia sy Iip lai cta cdc san phim
trude d6. Mic du, Al can ¢6 cde dii liéu nén dé ¢6 thé thuc hién cdc tic pham
nhung két qua dugce tao ra [a mot tic phdm hoan toan méi.

Thii tur, kha ning tu hoc cua Al cuc ki manh mé. Trén thuc t& trong qud
trinh hoat dong cia minh Al sé tu phit trién ban than né va két qua tir qud
trinh phdt trién nay sé vugt qua cdc ciu tric thuit todn ban dau cia nd. Dya
trén dii lieu da thu thap dugc, h¢ thong Al ¢6 thé tép tuc xi ly di lieu bang
cdch nhan phan hoi va cii thién két qua. Tri tu¢ nhan tao cd kha niang tu thich
nghi, ty hoc va tu phdt trién, tu dua ra cdc lap luan dé€ giai quyét van dé, cé
thé giao ti€p nhu ngudi. .. tit ca Ia do Al duge cai mot co sé di lieu 16n, duge
lap trinh trén co s6 du liéu d6 va tdi lap trinh trén co s6 di ligu mdi sinh ra.”

Ngoai ra, néu ddnh gid vé quy trinh tao ra tic phdm cia con ngudi va Al,
chung ta thiy hai quy trinh nay khong c6 qud nhiéu diém khdc biét. Céc tic
phim ma con ngudi tao ra hay Al tao ra déu ¢6 thé ddp uing dieu kién bio ho
déi véi tic pham. Néu chiing ta dya trén cde san pham cua Al da duge cong
bé, chung ta thiy cdc tic phdm nay cting dem lai gid tri vé noi dung va nghé
thuat cho nhan loai. Qua nhting phan tich trén, Al da va dang tao ra cdc san
phim diing nghia theo quy dinh cia Luat SHTT Viét Nam. Do d6, cic tic
phim nay can dugce bao ho quyeén tdc gia.

2.2. Chii thé dugc bdo ho quyén tdc gid

Chinh cdc quy dinh ctia caa phdp luat SHTT vé chu thé dang 1a mot

trong nhting quy dinh ngin can vi¢c ghi nhan bio ho d6i véi cdc tic phim

7 Martin Senftleben & Laurens Buijtelaar, “Robot creativity: An incentive-based neighboring rights
approach”, SSRN, http://dx.doi.org/10.2139/ssrn.3707741.

8 Tim W. Dornis, “Of ‘authorless works’ and ‘inventions without inventor’ - The muddy wa-
ters of ‘Al autonomy’ in intellectual property doctrine”, European Intellectual Property Review,
2021, http://dx.doi.org/10.2139/ssrn.3776236.

9 Vién Nghién ciu sing ché€ va Khai thic cong nghé, “Cong nghé Al cua hién tai va tuong
lai”, Céng théng tin dién tit Bo Khoa hoc va Céng nghé, 2021, https://www.most.gov.vn/vn/
tin-tuc/20614/cong-nghe-ai-cua-hien-tai-va-tuonglai.aspx, truy cap ngay 14/02/2024.
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do Al tao ra. Theo Luat SHTT Viét Nam hi¢n hanh, quyén tic gid dugce ghi
nhan bao ho¢ cho tdc gid va chu sé huu. Tdc gida duge phdp luat ghi nhan la
con ngudi truc tiép sdng tao tic phdm. Vdi tinh hinh hién nay, tic phdm da
dugc tao ra khong phai béi con ngusi thi thay déi phdp luat Ia dieu can thiét.
P4 ¢6 nhiing quéc gia trén the gidi nhu An Do, Hong Kéng ghi nhan quyen
tdc gid déi véi tic phdm do Al tao ra thi Viét Nam ciing can nhanh chéng bit
kip v6i phdp luat the giéi. Hudng dén viéc cong nhian quyén tic gia déi voi
Al, can xdc dinh r6 ai Ia chu thé cta quyeén tdc gid va chu thé d6 ¢6 vai tro the
nao. Nén trao quyén dé cho nguoi lap trinh, nguoi sé hiiu Al, nguoi st dung
Al d6 lam viéc hay cho chinh Al — chu thé da tao ra tic phim. Viéc nay sé
quyét dinh xem ai sé tré thanh ngusi nim giti cic nédi dung duge bao ho hay
cdc vin dé tranh chip phdt sinh lién quan. Hon thé niia, xdc dinh chu s6 hou
ctng nhim dam bio ngin chan cdc Al ¢6 thé xam pham cdc quyén SHTT
trong qud trinh thu thap du li¢u.

Chu thé gin nhit véi viéc ¢d thé trao quyén tdc gia Ia AL Néu xét
trén khia canh tryc ti€p tao ra tic phidm, quyén tic gid nén dugc trao cho Al
nhung diéu nay dang khong phtt hgp véi quy dinh phdp luat hién tai khi ma
Al khong phai 1a “con nguoi”. Viéce ghi nhan quyeén tic gid cho Al sé doi hoi
phdp luat phai xdc dinh mét cich ro rang dia vi phdp ly ctia Al dieu sé lam
thay déi co ban nén phdp ly cia qudc gia cung nhu khong phu hop véi béi
canh hién nay." Ngoai ra, viéc trao quyén cho Al nim ngoai muc dich cta
Luat SHTT - thu duge tao ra nham khuyén khich con ngudi sing tao," Al
khong ¢6 cam xuic nhu con nguoi nén khong can cam gidc khuyén khich hay
tao dong luc dé€ lam viéc.

Hon thé nua, cic né1 dung vé quyén nhan than va quyén tai san hoan
toan khong ¢6 y nghia déi véi Al Quyén nhan than duge ghi nhan nhim
dam bdo su toan ven veé sdng tao cua tic gid va danh tiéng cta tic gid, dieu ma
Al vén khong can dén. Quyén tai san duge ghi nhan nham bao vé cdc lgi ich
kinh t& cho cic chu thé cang khong hop 1y khi ghi nhan cho Al vi von di Al
khong can cdc 11 ich néu trén. Pic biét, thoi han bao ho cdc tic pham dang
dugc quy dinh hién nay la su6t cuoc doi tdc gid va 50 nim sau khi tic gid chét,
nhung diéu nay sé that phi ly vi vén di Al khong thé “chét” nhu con nguoi.

Mot quan diém duge mot s6 nudc trén thé gidi nhu An Do, Anh, New
Zealand hay Ireland cong nhan Ia trao quyén tdc gia cua cic tic pham do Al

10 Nguyén Tran Hai Pang, “Cd nén cong nhan tu cdch tdc gid cua trf tu¢ nhan tao trong bio ho
sdng ché va quyén tdc gid?”, Tap chi Khoa hoc va Céng nghé Viét Nam, 2021, https://vijst.vn/
vn/tin-tuc/7974/co-nen-cong-nhan-tu-cach-tac-gia-cua-tri-tue-nhan-tao-trong-bao-ho-
sang-che-va-quyen-tac-gia.aspx, truy cap ngay 16/02/2024.

11 Nguyén Huy Hoang, Bdo vé quyén tdc gid qua thuc tién xet xit cia toa dn nhdn ddn 6 Viét Nam hién nay,
Luan 4n tién si luat hoc, Hoc vién Khoa hoc xa hoi, Vién Han 1am Khoa hoc xi hoi Viét Nam,
2022, tr. 36.
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tao ra cho nguoi lap trinh, ngudi tao ra AL'? Pay Ia cha thé ¢cé méi quan hé¢
mat thiét véi AL Vi dy, Phian 9(3) cua Dao luat ban quyén, thiét ké va bang
sing ch¢ Vuong quéc Anh (Copyright, Designs and Patents Act, CDPA) quy
dinh: “Trong trudng hop tic pham vin hoc, kich, am nhac hoic nghé thuat do
mdy tinh tao ra, tic gia s¢ dugc coi la nguoi da tao ra cdc dieu kién can thiét cho
tic pham dugc thuc hién”. Ngudi lap trinh a nguoi da tao dieu kién cho Al
kha ning tao ra tic pham. Ngoai ra, phdp luat cia Lién minh chau Au ciing dé
cap tdi viéc bao v¢ quyén cho ngudi Ia nha san xudt tic phim c¢6 sy hd trg cta
Al Nghién ciu “Copyright and Artificial Creation: Does EU Copyright Law Protect
Al-Assisted Output?” ciia nhém tdc gid Bernt Hugenholtz va Pedro Quintais
cho ring: “Trong nhi¢u trudng hgp, nhting ngusi tao ra sin phim ¢d sy ho trg
cua Al sé duge bio vé quyeén tdc gid”."” Ngudi s6 hiu Ia ngusi dang nim giu
quyén hoat dong cia Al. Nguoi st dung Al 1a ngudi ¢6 nhu cau st dung cic
tdc phdm do Al tao ra. Hon ntia, cdch dp dung nay sé tao ra sy tuong thich vdi
phdp luat hién hanh khi khong can tao ra dia vi phdp ly cho AL

Nhu vay, lién quan dén viéc bao ho quyeén tic gid cho cic tic phim duge
tao ra boi Al cdc nha lam luat nén can nhic viéc ghi nhan va bio ho quyén tic gia
cho nhting nguti déng vai trd quan trong va ¢d tinh quyét dinh dén tdc phim,
dac biét la nhang lap trinh vién da tao ra Al
3. Kién nghi hoan thi¢n phap luat Viet Nam vé bao ho quyén tac gia
déi voi tac phadm dugc tao ra tu tri tu¢ nhan tao

Nhu da dé cap dén, phip luat SHTT Viét Nam hién hanh chua ¢ quy dinh
vé quyén tdc gid d6i vdi tic pham dugce tao ra tii Al. Pay sé la khoang tréng 1dn,
anh huéng dén su phdt trién va ting dung Al tai Viét Nam trong thdi glan toi.
Do d6, viéc xay dung hoan thién hé thong phdp luat theo hudng ghi nhan quyén
tic gid d6i véi tic phim dugc tao ra tii Al Ia mot yéu ciu tit yéu hién nay. Tdc
gia dua ra mot vai kién nghi sau:

Mt la, nén xay dung nhiing ngoai 1¢ nhim ghi nhan quyén tic gia déi véi tic
phim do Al tao ra. Mot tic pham do Al tao ra néu khong duge bao ho sé 1a bat 1gi
d6i véi sy phdt trién cia Al B6éi 1€, khi cdc doanh nghiép khong ¢ quyén gidi han
ngudi khdc su dung, khong thé thu phi tit viéc khai thic tdc phim, thi cic doanh
nghié¢p sé¢ khong con thiét tha nghién cdu, dau tu vao Al Vi thé, trude hét, can
xdc dinh tu cdch phdp ly cua Al. Vé ban chit, tu cich phdp ly cia Al va cua con
ngudi 1a hoan toan khdc nhau, viéc sip xép Al ngang bang véi con ngudi a dieu
khong thé. Do dé, vin dé quan trong khong phai [a ¢6 nén cong nhan Al la tic gia

12 Vin Chién, “Cong ngh¢ trf tué¢ nhan tao (Al) nhin tii géc do phdp luat sé hau trf tué mot s6
nudc trén thé gidi va Viet Nam”, Tap chi’ dié¢n tir phdp ly, 2024, https://phaply.net.vn/cong-
nghe-tri-tue-nhan-tao-ai-nhin-tu-goc-do-phap-luat-so-huu-tri-tue-mot-so-nuoc-tren-the-
gioi-va-viet-nam-a256438.html, truy cap ngay 16/02/2024.

13 P. Bernt Hugenholtz & Joao Pedro Quintais, “Copyright and Artificial Creation: Does EU
Copyright Law Protect Al-Assisted Output?”, International Review of Intellectual Property and
Competition Law, Vol. 52, 2021, tr. 1196.
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dugc hay khong ma Ia can thiét 1ap co ché€ dé viia dam bao quyén lgi ctia nhiing
chu thé lién quan dén tic phadm dugc tao ra tit Al, viia tao dong luic phdt trién cua
x4 hot. Sau do, cin xay dung mét co ché bao ho riéng danh cho cdc tic phim nay,
vi du nhu quy dinh thai han bao ho riéng biét déi vdi cdc tic phim do Al tao ra.

Hai la, nén xay dung mét dinh nghia r6 rang cho cdc tic phdm dugc tao ra
béi Al, chang han nhu: “T4c phdm dugc tao ra béi Al la nhing tic phdm vin
hoc, khoa hoc va nghé thuat dugc tao ra bang viéc st dung cic dui liéu ma nha lap
trinh dua vao trong cdc thuit todn”. Nhu vay, tit khdi ni¢m nay, chuing ta hoan
toan ¢6 thé xdc dinh cu thé nhing tic pham do Al tao ra, giip phan biét vdi tic
pham dugc tao ra bang ban tay, khéi 6¢ cia con ngudi.

Ba la, ghi nhan quyén tdc gia d6i véi cdc tdc phdm do Al tao ra cho ngudi
st dung lao dong nham tao ra cdc tic phadm d6. Khi chu s6 hau Al ¢6 cdc loi ich
kinh t€lién quan ho sé& ¢6 trich nhiém trong viéc quan ly cdc tic phim do Al tao
ra va khong giy nhiam lan véi cdc tic phim cua con ngudi. Quan diém nay dua
trén co s6 hoc thuyét “work made for hire” ciia Luat Ban quyén Hoa Ky nim 1976
tai Muc 17 U.S.C. § 101. Cu thé, néu moét tic phdm duge “tao ra tit viéc thué”
thi nguoi st dung lao dong (con goi la bén thué) duge xem la tdc gia hgp phdp,
chui khong phai Ia nhan vién (hay ngusi lao dong)."* @
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