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Tom tat
Phdp ludt hén nhdn va gia dinh hién hanh quy dinh can ai ly hén phu thudc vao cdc triuong
hop ly hén cy thé. Theo do, cé hai truong hgp ly hon dugc Ludt Hon nhdn va gia dinh ndm
2014 ghi nhdn la thudn tinh ly hén va ly hén theo yéu cdu ciia mgt bén vg, chdng véi nhiing
thit tuc thuc hién khdc biét trong qud trinh t6 tung tai Toa dan. Trong pham vi bai viét, tdc gid
phdn tich, nhdn dién cdc finh tiét, sy kién lam can ai gidi quyét ly hén theo khodn 1 Diéu
56 Ludt Hon nhdn va gia dinh nam 2014, ddng thoi chi ra cdc vudng mdc trong thic tién dp
dung va dua ra mgt sé kién nghi hoan thién phdp ludt vé vdan dé trén.

Tu khoa: ly hon, can ai gidi quyét ly hén, Ludt Hon nhdn va gia dinh, thudn finh, theo yéu cdu

Abstract
The current 2014 Law on Marriage and Family stipulates that the grounds for divorce depend on
specific divorce cases. Such law has recognized the two cases of divorce: divorce by mutual consent
and divorce at the request of one spouse. In this article, the authors will analyze and identify
details that are serving as the basis for divorce settlement according to paragraph 1 Article 56 of
the 2014 Law on Marriage and Family. In addition, the author points out problems in practical
application and offers some recommendations to improve the law on that issue.

Keywords: divorce, grounds for divorce, Law on Marriage and Family, by consent, by request

Ngay nhan bai: 18/02/2024 Ngay duyét dang: 16/5/2024

Su tan v3 trong hon nhan vén la mét hién tugng xa héi mang tinh
riéng tu gia dinh. Tuy nhién, xét dudi géc do tu nhién va phip ly
thi su chia ly nay luon chuia dung nhiing tic dong anh hudng dén cic quan
hé xa hoi khdc. Do d6, d€ han ché thdp nhit h¢ qua tiéu cuc khi hon nhan
chim diit, vi¢c giai quyét viec ly hon phai bio dam tinh khdch quan, toan
dién, ddp ting hai hoa loi ich cua gia dinh va cia vg chong. Hién nay, theo
luit dinh, Toa dn Ia co quan duy nhit c6 thim quyeén gidi quyét yéu cau ly
hon va ra phdn quyét chdm dit quan hé vg chong. Dé dua ra duge phdn
quyét nay, Toa sé phii dua trén cdc can cui cho ly hon theo quy dinh cua
phdp luat dé giai quyét.

Trudc day, Luat Hon nhan va gia dinh (Luat HNGD) nim 2000 chi
quy dinh cin ci ly hon chung nhit, cho du Ia thuin tinh hay don phuong
thi khi xét thidy quan h¢ vo¢ chong da thuc sy dén muic “tinh trang traim
trong, doi s6ng chung khong thé kéo dai, muc dich ctia hon nhan khong dat
dugc”, Toa dn sé giai quyét cho ly hon.! So véi Luat HNGD nam 2000, Luat

1 Khoan 1 Bieu 89 Luat HNGD nam 2000.
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HNGD nam 2014 ¢6 sy thay déi phuong dién tiép can, cin cii ly hon sé phu
thudc vao cic trudong hop ly hon cu thé.? Trong d6, khi vg hodc chong yéu
cau ly hon ma hoa giai tai Toa dn khong thanh, thi Toa dn giai quyét cho ly
hon “néu ¢6 cin cui vé viéc vg, chong c¢6 hanh vi bao luc gia dinh hoic vi
pham nghiém trong quyén, nghia vu cta vg, chong lam cho hon nhan lam
vao tinh trang trim trong, doi séng chung khong thé kéo dai, muyc dich hon
nhan khong dat dugc”.?

Vi cich ti€p can nay, cin cd ly hon theo yéu cau cia mot bén phai
c6 du hai dieu ki¢n: (1) bi€u hi¢n cua tinh trang mau thuln gitia vg chong
khi “c6 cin cu vé viéc vg, chong cé hanh vi bao luc gia dinh hoiac vi pham
nghiém trong quyén, nghia vu cia vg, chong”; va (i1) hé qua cua mau thuin
la “lam cho hon nhan 1am vao tinh trang tram trong, doi séng chung khong
thé kéo dai, muc dich ctia hon nhan khong dat duge”. N6i cdch khdc, theo
quy dinh cua phdp luat hién hanh, cin cd ly hon tai khoan 1 Piéu 56 Luat
HNGD nim 2014 khong chi dua vao hé qua ctia mau thuin, ma con phai
ddp ung diéu kién nguyén nhan. Cé nhu vay, “cin ci ly hon mdi tré nén

hoan hio” *

1. Noi dung can cu giai quyét ly hon theo quy dinh tai khoan 1
Piéu 56 cua Luat Hon nhan va gia dinh nam 2014
1.1. Diéu ki¢n vé nguyén nhan

Theo khoan 1 Piéu 56 Luat HNGD nam 2014, diéu kién vé nguyén
nhan la “c6 can cu vé viéc vg, chong cé hanh vi bao lyc gia dinh hoic vi
pham nghiém trong quyén, nghia vu cia vg, chong”.

Thit nhdt, hanh vi bao luc gia dinh Ia hanh vi ¢ y caa thanh vién gia
dinh gy t6n hai hoic ¢6 kha ning giy t6n hai vé thé chit, tinh than, tinh
duc, kinh t€ d6i véi thanh vién khdc trong gia dinh.> Cin cu xdc dinh hanh
vi bao luc gia dinh dya trén co s6 Luat Phong, chéng bao luc gia dinh (Luat
PCBLGD) nam 2022, trong d6 16 hanh vi cy thé dugc liét ké tai khoan 1
biéu 3. Viéc mé rong cdc hanh vi bi coi 1a bao luc gia dinh so véi phdp luat
PCBLGD trudc day duge ddanh gid Ia day dua hon, trong d6 ¢6 nhung hanh
vi ma trude day nhitu nguoi chua ludng trudc duge hau qua xiy ra dé xdc
dinh d6 la hanh vi bao luc gia dinh nhu: (i) Cudng ép ching kién bao luc véi

2 Trudong hop ly hon theo yéu cau cua mét bén vg, chong bao gom ba trusng hop: (i) ly hon
theo yéu cau mot bén; (ii) ly hon vdi nguoi bi toa dn tuyén b madt tich; (iii) ly hon véi bén
v, chong mic bénh tim thin va nhung bénh khdc ma khong ¢6 kha ning nhan thic va lam
cha hanh vi cua minh, dong thoi Ia nan nhan cua bao luc gia dinh do chong, vg cia ho gay
ra lam anh hudng nghiém trong dén tinh mang, stic khoe, tinh thin cua ho. Trong pham vi
bai viét sé chi tap trung lam ro can cd giai quyét ly hon theo yéu cau cia moét bén, quy dinh
tai khodn 1 Piéu 56 Luat HNGD nim 2014.

3 Khoan 1 biéu 56 Luat HNGD nam 2014.

4 Nguyén Ngoc Dién, Gido trinh Ludt Hén nhdn va gia dinh: Cdc quan h¢ nhdn thdn vé gia dinh
(Tdp 1), Nxb. Pai hoc Quéc gia TP. Ho Chi Minh, 2022, tr. 217.

5 Khoan 1 Pitu 2 Luat Phong, chéng bao luc gia dinh nam 2022.
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nguidi, vat nham gay dp luc thusng xuyén veé tam ly; (i) bo mic, khong quan
tam; (1) khong nuoi dudng, chim séc tré em, phu ntt mang thai, phu nt
dang nuoi con dudi 36 thing tudi, ngudi cao tudi, ngusi khuyét tit, nguoi
khong c6 kha nang tu cham séc (Ia thanh vién gia dinh); (iv) khong gido duc
thanh vién gia dinh Ia tré em; (v) k¥ thi, phan biét d61 xi veé gidi, gidi tinh,
hinh thé, nang lyc cua thanh vién gia dinh; (vi) tiét 10/phidt tin thong tin vé
doi séng riéng tu, bi mat cd nhan va gia dinh cua thanh vién gia dinh nhim
xuc pham danh dy, nhan phim; (vii) cuéng ép trinh dién khiéu dam; cuong
ép nghe am thanh, xem hinh anh, doc no1 dung khiéu dam, kich thich bao
luc; (viil) cudng ép mang thai, lua chon gidi tinh thai nhi, phd thai; (ix) co
lap, giam cam thanh vién gia dinh; (x) cudng ép thanh vién gia dinh hoc tap.°

Thit hai, d61 véi yéu t6 ¢6 sy vi pham nghiém trong quyén, nghia vu
cua vg, chong, tii thoi diém xdc 1ap quan h¢ hon nhan, gitia nam va na phdt
sinh cdc quyén va nghia vu ctia vg chong.” Hién nay, quyén va nghia vu cua
vo chong chu yéu duge quy dinh tai Chuong IIT Luat HNGD nam 2014.
Vi pham quyén va nghia vu cua vo chong la nguyén nhan dan dén viéc mot
bén yéu ciu ly hon ¢6 thé hiéu la viéc mét bén vi pham quyén vé nhan than,
tai san cua bén con lai hoic khong thuc hién nghia vy cta vg, chong theo
luat dinh. Vi pham quyén vé nhan than 6 géc d¢ chung la hanh vi vg, chong
khong chung thuy véi nhau; khong thuong yéu, ton trong, chim séc, giip
d6 nhau, cting nhau chia sé, thuc hién cdc cong viéc trong gia dinh; khong
ton trong danh dy, nhan phim, uy tin cua nhau va cic quyén nhan than
khdc véi tinh chit Ia nhting quyén dan cha caa cong dan. Vi pham quyeén va
nghia vu vé tai san la hanh vi vg, chong phd tdn tai san, st dyung tai san vao
cdc myc dich khong nham vao viéc xiy dung gia dinh im no, tién bo, hanh
phuc hogc khong thuc hién nghia vu bio dam diéu ki¢n dé€ ddp ing nhu cau
thiét yéu cta gia dinh.® Theo khoin 1 Bi¢u 56 Luat HNGD nim 2014, vé
dieu kién vé nguyén nhan chi cin ¢6 hanh vi bao luc gia dinh hoic hanh vi
vi pham nghiém trong quyén, nghia vu cua vg, chong la da du co s6 dé xem
xét dieu kién vé h¢ qua.
1.2. Diéu ki¢n vé h¢ qud

Néu nhu sy hién dién caa hanh vi bao luc gia dinh hoic hanh vi vi
pham nghiém trong quyén, nghia vu cta vg, chong la dieu ki¢n can cta can
cu gidi quyét ly hon, thi hé qui cua mau thuan Ia “lam cho hon nhan 1am vao
tinh trang trim trong, doi s6ng chung khong thé kéo dai, muc dich cua hon
nhan khong dat dugce”. Hé qua nay la dieu kién du d€ Toa dn ¢6 thé ra phdn
quyét cho hai bén chdm dit quan hé vg chong. Tiéu chi dé xdc dinh tinh
trang nay trudc day dugce quy dinh tai Nghi quyét s6 02/2000/NQ-HDTP
6 Khoan 1 Bieu 3 Luat PCBLGD nim 2022.

7 Khoan 1 Diéu 3 Luat HNGD nim 2014.
8 Khoan 2 Pieu 29 Luat HNGD nam 2014.
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ngay 23/12/2000 cia Hoi dong thim phdn Toa dn nhan dan téi cao Hudng
dan dp dung mot s6 quy dinh cua Luat Hon nhin va gia dinh nam 2000
(Nghi quyét s6 02/2000/NQ-HDTP). Theo diém a khoin 8 Nghi quyét s6
02/2000/NQ-HDTP, tinh trang ctia vg chong dugce coi la tram trong khi:

“Vg, chong khong thuong yéu, quy trong, cham séc, gitip d6 nhau nhu
ngudi nao chi biét bon phan ngusi d6, bé mic ngudi vo hodc ngusi chong
mudn s6éng ra sao thi séng, da duge ba con than thich caa ho hoic co quan,
t6 chic, nhic nhé, hoa gidi nhiéu lan;

V¢ hoic chong ludn ¢6 hanh vi ngugce dai, hanh ha nhau, nhu thutng
xuyén ddnh dap, hodc ¢6 hanh vi khic xic pham dén danh dy, nhan phim
va uy tin cua nhau, di dugc ba con than thich cia ho hoic co quan, té chuic,
doan thé nhic nhd, hoa gidi nhiéu Ian;

V¢ chong khong chung thuy véi nhau nhu ¢6 quan hé ngoai tinh, da
dugc nguost vo hoic ngusi chong hodc ba con than thich caa ho hoic co
quan, t6 chiic, nhic nhd, khuyén bio nhung vin tiép tuc c6 quan h¢ ngoai
tinh”.

Cung tai Nghi quyét nay, nha lam luit quy dinh dé c¢é co s6 nhan
dinh doi s6ng chung ciaa vg chong khong thé kéo dai, thi “phai cin cu
vao tinh trang hién tai cia v¢ chong di dén miic tram trong nhu hudng
dan tai di€ém a.1 muc 8 nay. Néu thuc t€ cho thiy di dugc nhic nhé, hoa
giai nhiéu [an, nhung van tiép tuc ¢6é quan h¢ ngoai tinh hoic van tiép tuc
séng ly than, bo mic nhau hoic van tiép tuc ¢6 hanh vi ngugc dai hanh
ha, xic pham nhau, thi ¢ cin ci d€ nhan dinh ring doi séng chung cta
vo chong khong thé kéo dai duge”.” C6 thé thdy, yéu t6 quyét dinh dé
nha lap phdp thiét lap nén cin cu phdp ly ly hon 1a “quan hé thuc chat”!
cua cdc bén vg chong. Véi méi lién hé¢ co hiiu, khi hon nhan roi vao tinh
trang tram trong, doi s6ng chung khong thé kéo dai, thi muc dich cua
quan h¢ gita vg va chong cung khong dat dugc. Nghi quyét 02/2000/
NQ-HDTP quy dinh: “Muc dich cua hon nhan khong dat dugce la khong
c6 tinh nghia vg chong; khong binh ding vé nghia vu va quyén gitia
vg, chong; khong ton trong danh dy, nhan phim, uy tin caa vg, chong;
khong ton trong quyén tu do tin ngudng, ton gido cia vg, chong; khong
giip do, tao dieu kién cho nhau phit trién moi mat”.

Ve lich st lap phdp, cin ci “tinh trang trim trong, doi séng chung
khong thé kéo dai, muc dich hon nhan khong dat duge™ 1a cin cu duge k&

9 Hi¢n nay néi dung nay duge dua vao Bieu 4 Du thao “Nghi quyét hudng dan mot s§ quy dinh
ctia phdp luat trong gidi quyét vu viéc vé hon nhan va gia dinh” cua Hoi dong thim phdn Toa
dn nhan dan t6i cao niam 2023 (Du thio 4.1) nhung ngin gon hon.

10 Truong PH Luat TP. H6 Chi Minh, Gido trinh Ludt Hoén nhdn va gia dinh Viét Nam, Nxb.
Hong Puc, 2022, tr. 435.
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thira tit cdc Luat HNGD trudc dé'! nhung c6 phét trién hon vé noi dung.
Tuy nhién trai qua nhiéu thay déi trong lich su phdt trién, Luat HNGD
van giti quan diém dya vao thuc trang hon nhan dé xdc dinh sy tan vé cua
vo chong. Chi khi c¢ét 161 vain dé la quan h¢ doi bén thuc sy muc rudng,
thi tinh cam gia dinh khong con kha ning ciu van thi thi Toa dn mdéi xu
ly cho ly hon.

2. Thuc tién ap dung céan cu ly hon trong giai quyét vu viéc ly hon
theo yéu cau cua moét bén va mot s6 kién nghi hoan thién phap luat
2.1. Thuyc tién dp dung can ok ly hon trong gidi quyét vy viéc ly hon theo yéu
cdu ciia mét bén

Hién nay, dit trong béi canh xa hoi phdt trién, quyén ty do cd nhan
ngay cang dugc dé cao, ly do ly hon ngay cang da dang, viéc Toa dn dp dung
cin cu ly hon van gip nhiing vudng mic xudt phdt tit quy dinh cin cu ly
hon ¢6 tinh khdi qudt, trong khi d6, viéc dp dung phdp luat doi1 héi phai cé
tiéu chi cu thé.

Thit nhdt, viéc ddnh gid vé “vi pham nghiém trong quyén, nghia vu cua
vg, chong” con ton tai nhitu cich ly gidi khic nhau khi dp dung phdp luat.
Do quy dinh vé vi pham nghiém trong quyén, nghia vu cua vg, chong mang
tinh dinh tinh nén thuc tién dp dung trong viéc xdc dinh muic d¢ vi pham cé
su khong théng nhit trong h¢ théng Toa dn khi gidi quyét yéu cau ly hon.
Chang han, theo Ban dn s6: 85/2020/HNGD-PT “V/v tranh chip xin ly
hon” ngay 23/12/2020 ctia TAND tinh Tién Giang, co quan xét xu cho
rang anh T khong c6 hanh vi bao lyc gia dinh, xét yéu cau khdng cdo cua
chi N Ia khong ¢6 cin cu dan dén khong chdp nhan yéu ciu ly hon, nhung
van ghi nhan viéc anh T ¢6 tit chi N, lam chi N gian déi bo vé nha me ruét
song ly than dén nay. Trong khi d6, sy viéc tuong tu gitia ba Nh va 6ng T
tai Ban dn s6: 49/2022/HNGD-ST “V/v ly hon, tranh chip vé nuoéi con”
ngay 08/9/2022 ctia TAND huyén Krong Pic, tinh ik Lik, Hoi dong xét
xt dp dung khodn 1 Pieu 56 Luat HNGD chip nhan don khéi kién ctia ba
Nh, cho ba dugc ly hon véi ong T, ma nguyén nhan dan dén mau thuan
Ia vi khong cung quan diém s6ng, v chong thudng xiy ra cy cii, “cé lan
khong lam chu dugce ban than nén 6ng T da dinh ba Nh”, hién ba Nh da bé
veé nha bé me dé sinh séng tit dau nam 2022 cho dén nay. Trong hai Ban dn
nay déu c¢6 hanh vi “bao luc”, yéu t6 “ly than”, nhung gitia hai Toa dn cé
quyét dinh khdc nhau.

Thit hai, hudéng xu ly trong truong hop khong c¢6 “hanh vi bao luc
gia dinh” hay “vi pham nghiém trong quyén, nghia vu cta vg, chong”
nhung vin c¢é hé¢ qui ddi séng chung d6 vé hi¢én nay chua théng nhit.

11 Day la can cu da dugce ghi nhan ti Luat HNGD nam 1959 (Piéu 26), Luat HNGD nim 1986
(Bieu 40) va Luat HNGD niam 2000 (Piéu 89).
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Cu thé, néu chi vi v¢ chong hét tinh cam, mau thuin tinh cich, nguyén
vong mudn chia tay vi thiy doi s6éng chung khong thé kéo dai, muc dich
ctia hon nhan khong dat duge thi Toa dn ¢6 xu ly cho ly hon? Thuc tién
ghi nhan hai hudng xét xu.

Huéng thit nhdt, Toa dn bdc yéu cau ly hon véi ly do gitia vo chong du
c6 mau thuin nhung cudc séng chung chua d6 vé va khong ¢é yéu té bao
luc gia dinh. Tai Ban dn s6: 85/2020/HNGD-PT “V/v tranh chip xin ly
hon” ngay 23/12/2020 ctia TAND tinh Tién Giang néu trén, trong don
khdng cdo chi N cho ring chi khong con tinh ¢cdm vdi chong do ci hai
khong hgp nhau va sau khi xét xt so thim anh T vin con him doa dinh
chi, v¢ chong di séng ly than khong con kha ning han gin nén mdi yéu
cau ly hon. Toa dn nhan dinh: “Anh T khong ¢é hanh vi bao luc gia dinh
hoiac xAm pham quyén va nghia vu cta vo hoac chong, dén thing 02/2020
thi mdi phdt sinh mau thuan la do trong lic v¢ chong cai nhau... Xét thay
mau thuln gita hai anh chij la ¢6 that nhung chua d¢n muc d6 traim trong,
kha ning han gin van con. Chi N khdng cdo xin ly hon nhung khong bé
sung dugc chuing cui nao mdi, vi vay hoi dong xét xtit khong chip nhan yéu
cau khdng cdo cua chi N, gitt nguyén ban dn so tham”."

Huédng thit hai, néu xdc dinh tinh cam khong con, doi séng chung
khong thé kéo dai, muc dich caa hon nhan khong dat duge thi Toa dn gidi
quyét chim dit quan hé v¢ chong. Theo Ban dn s6 988/2023/HNGD-
ST vé viéc ly hon ngay 31/07/2023 ctia TAND Quan Go Vip (Thanh
phé H6 Chi Minh), nguyén nhan ly than trong vu dn nay la do doi bén
bit dong quan diém, tinh cdch va cdc vin deé kinh t€ chung cua gia dinh.
Tai Bin dn, Toa dn nhan dinh: “Xét thidy hon nhan phii la sy tu nguyén
tii hai phfa, v¢ chong phai yéu thuong ton trong lan nhau, théng nhat véi
nhau vé suy nghi va quan diém cich s6ng. D61 bén phai quy trong, cung
nhau x4y dung hanh phuc gia dinh, chia sé, ban bac gidi quyét cic van de
chung thi muc dich hon nhan mdi dat dugc. Nhan thiy quan h¢ hon nhan
gitia nguyén don va bi don da lam vao tinh trang mau thuan trim trong,
doi séng chung khong thé kéo dai, muc dich hon nhan khong dat duge
nén viéc ba D yéu ciu ly hon véi ong H 1a ¢6 co s6 dé chdp nhan”. Trong
mot vu viée khdc, Ban dn s6 1346/2018/HNGD-ST vé vi¢c tranh chip
ly hon ngay 13/11/2018 ciia TAND Quan Thu Piic (Thanh phé Ho Chit
Minh), Toa dn nhan dinh: “Co s6 xdc dinh nguyén nhan phdt sinh mau
thuin chinh gita hai bén la do 6ng N va ba H két hon da l1au ma khong
c6 con chung, 6ng N khong chtia bénh va khong dong y sinh con bang
phuong phdp thu tinh trong 6ng nghiém theo yéu ciu cta ba H, dan dén

12 Xem thém Ban dn s6 23/2019/HNGD-ST ngay 23/9/2019 ctia TAND huyén Chau Thanh,
tinh Pong Thap.
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mau thudn gita cdc bén ngay cang 16n, lam cho tinh cam vg chong ran
nit, khong thé han gin duge.” Tu d6, Toa dn chdp nhan yéu cau khéi
kién caa nguyén don. Cé thé thdy, trong cdc bin dn néu trén khong xuit
hién hanh vi bao luc, cang khong c6 yéu t6 161, nhung Toa dn van chip
nhin yéu ciu va gidi quyét cho ly hon."”

Thit ba, tiéu chi “ngoai tinh”, “ly than” trong thuc tién xét xui dugc xdc
dinh Ia can ci gidi quyét ly hon, tuy nhién Luat HNGD nim 2014 khong
c6 quy dinh vé vin d¢ nay. Thuc t€ rit nhiéu truong hgp co quan xét xu
dinh gid “ly than” va “ngoai tinh” la can cu xdc dinh tinh trang trim trong
cta hon nhan, doi séng chung khong thé kéo dai, muc dich cia hon nhan
khong dat duge. Trong khi d6, Luat HNGD nam 2014 khong ¢é quy dinh
ve ly than va Biéu 19 caa Luat nay quy dinh “v¢ chong c6 nghia vu séng
chung vdi nhau”. Tuong tu, “v¢ chong ¢ quan hé ngoai tinh” Ia biéu hién
cta hon nhan lam vao tinh trang trim trong. Nhung Luat HNGD nim 2014
ndi riéng, phdp luat Viét Nam ndi chung lai khong ¢6 khdi niém “ngoai
tinh”. Pieu 19 Luat HNGD nim 2014 chi quy dinh nghia vu cia vo chong
phai “chung thay”. Piém ¢ khoan 2 biéu 5 Luat HNGD nim 2014 quy
dinh cdm “nguoi dang c6 vg, ¢6 chong ma két hon hoic chung séng nhu
vo chong véi ngusi khic hoic chua ¢6 vg, chua c¢é chong ma két hon hoic
chung séng nhu v¢ chdng vdi ngusi dang c6 chong, ¢é vo”." Vi can cu ly
hon duge xdc dinh trong cdc ban dn 1a moét bén vg, chong cé quan hé¢ ngoai
tinh, v¢ chong séng ly than nhung tiéu chi vé ngoai tinh, ly than chua dugc
lam r6. Vi vay, quy dinh tai khoan 1 Pi¢u 56 Luat HNGD nim 2014 can
phai dugc hudng dan va hoan thién.

2.2. Mot s6 kién nghi hoan thién phdp ludt

Xét vé ban chit, cin cily hon 1a co s6 d€ Toa dn giai quyét ly hon. Tu
nhting phan tich néu trén, cing nhting vudng mic trong thuc tién xét xu,
tic gia dé xudt tiéu chi vé cin cu ly hon theo yéu ciu cia mét bén quy dinh
tai khoan 1 Bieu 56 Luat HNGD theo hudng nhu sau:

13 Xem thém Bin dn s6 09/2021/HNGD-ST ngay 20/7/2021 ctia TAND huyén Pik Glong, tinh
bik Nong; Ban dn s6 60/2019/HNGD-ST ngay 11/11/2019 ctia TAND tinh Bong Nai; Ban dn
6 14/2021/HNGD-ST ngay 10/08/2021 cia TAND TP. Lang Son, tinh Lang Son. D¢ tim hiéu
thém veé sinh con, bing phuong phdp thy tinh nhan tao va cdc vin dé phdp ly lién quan, xem Van
Ngo Thi Anh (2020), “Offsprings Conceived Via Assisted Reproductive Technology By a Single
Woman: A Matter of Father Identification”, Vietnamese_Journal of Legal Sciences, Vol. 3, No. 2, pp.
1-19, https://doi.org/10.2478/vjls-2021-0001.

14 Khoan 1 Dieu 59 Nghi dinh s6 82/2020/ND-CP ngay 15/7/2020 cta Chinh phu quy dinh xt
phat vi pham hanh chinh trong linh vic b6 tr¢ tu phdp; hanh chinh tu phdp; hon nhan va gia
dinh; thi hanh dn dan sy; phd san doanh nghiép, hgp tic xa quy dinh phat tién tir 3.000.000 dong
dén 5.000.000 dong déi véi mot trong cdc hanh vi: Pang ¢6 vo hoidc dang ¢é chong ma két hon
v6i nguoi khdc, chua ¢ vg hoac chua ¢é chong ma két hon véi ngusi ma minh biét ro 1a dang
¢6 chong hoic dang ¢6 vg; Pang ¢6 vo hoac dang c6 chong ma chung séng nhu vo chong véi
ngusi khdc; Chua ¢6 vo hoidc chua ¢ chong ma chung séng nhu v chong véi ngusi ma minh
biét 1o 1a dang c6 chong hoac dang ¢6 vo.
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Thit nhdt, can minh thi quy dinh vé “hanh vi bao lyc gia dinh cta vo,
chong” trong phdp luat hon nhan va gia dinh. Tham khio phdp luit cta
mot s6 qudc gia, “hanh vi bao luc gia dinh cta vg, chong” cang duge xem
12 mot trong nhting can cu giai quyét ly hon. Cé thé ké dén Bé luat Dan sy
(BLDS) Han Qudc quy dinh ngusi vo hoic chong ¢6 thé nop don 1én Toa
dn gia dinh dé€ xin ly hon néu “mét bén vg hoic chong bi ngudi kia hogc con
chdu tryc hé¢ cia ho ngugce dii ning ne”."” Bo luat Dan sy va Thuong mai
Théi Lan xdc dinh trong cdc can cu giai quyét ly hon c¢é trudng hop “mot
bén vg, chong giy tén hai hoic hanh ha nghiém trong veé thé xdc, tinh thian
cua nguoi kia hoac xic pham nghiém trong nguoi kia hoic con chdu cta ho
thi ho ¢6 quyén yéu cau ly hon”.' Cé thé thiy diém chung & cic quy dinh
nay la hanh vi bao luc hay ngugc dai déu 6 mic d¢ nghiém trong, ning né.

Tai Viét Nam, tuy hanh vi bao lyc gia dinh da dugc quy dinh trong
Luat PCBLGD nhung dé€ xdc dinh 1a cin ci gidi quyét ly hon thi cang can
phai lugng héa no1 dung cua hanh vi nay. Pic biét, khi giai quyét ly hon do
v, chong cé hanh vi bao luc gia dinh, thi bao lyc phii 6 muc d¢ nhét dinh,
gay anh huéng xdu dén tinh than va thé chit cta ngusi con lai, trinh trudng
hgp ¢6 nhting hanh vi vé1 miic do tuong ty nhung hudng xu ly tai cdc toa
lai khong théng nhit. Theo tdc gia, vé nguyén tic, “vg, chong c¢é hanh vi
bao luc gia dinh la vg, chong ¢6 hanh vi vi pham quy dinh tai khoan 1 Pi¢u
3 cta Luat PCBLGD nam 2022, giy anh huéng dén thé chit, tinh than caa
nguidi con lai 6 muic do ding ké, mic du da duge ba con than thich cua ho
hoic co quan, t6 chiic, doan thé nhic nhé, hoa gidi nhiéu Ian nhung van tiép
tuc vi pham”.

Thit hai, d61 véi viéc xay dung tiéu chi vé “vi pham nghiém trong
quyén, nghia vu cta vg, chong”, PBieu 4 Du thio Nghi quyét hudng dan
mot s6 quy dinh cua phdp luat trong gidi quyét vu viéc vé hon nhan va gia
dinh ctia Hoi dong thim phdn Toa dn nhan dan t6i cao nim 2023 (Du thio
4.1) dang giai thich theo hudng “vi pham nghiém trong quyén va nghia vu
cua vg chong la vi pham quy dinh caa Luat Hon nhan va gia dinh vé quyén,
nghia vu cta vg, chong din dén xAm pham quyén, lgi ich hgp phdp cua
ngudi kia”. Theo tic gia, cich giai thich nhu viy chua xdc dinh r6 muc do
“nghiém trong” cua hanh vi vi pham quyén, nghia vu cua vg, chong. Béi
1&, ban chit cua quyén va nghia vy trong quan h¢ vg chong rit dac biét, vi
quyén ctua ngudi nay la nghia vu ctia nguoi kia va ngugce lai. Do dé, chi can
¢6 su vi pham quy dinh cia Luat HNGD nim 2014 vé nghia vu cia mét bén
Ia da it nhiéu ¢6 anh hudng dén Igi ich cta bén con lai. Vay néu hiéu theo
cau chii cia Du thao, thi chi can xudt hién sy xdm pham quyén, lgi ich hop

15 Dieu 840 Bo luat Dan sy Han Qudc nim 1959 (sta d6i b sung nam 2020).
16 Khoin 3 Bieu 1516 Bo luat Dan su va Thuong mai Thdi Lan nam 1925 (stia d6i b sung nam 2022).
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phdp cta ngudi nay, thi nguoi kia da ¢d sy “vi pham nghiém trong”? C6 1&
cdch hiéu nay khong phtt hop, béi 6 vi du duge dua ra tai Du thao 4.1 cang
phai Ia khi “vg, chong phd tin tai san gia dinh” dan dén “khdnh kiét tai san
vi ng nan”, muc do cung phai trim trong dén “khdnh ki¢t”."” Theo tdc gia
vé van dé nay ¢6 thé quy dinh theo hudng: “Vi pham nghiém trong quyeén,
nghia vu ctia vg, chong” 1a vi pham quy dinh cua Luat Hon nhan va gia dinh
vé quyén, nghia vu cta vg, chong din dén xam pham nghiém trong, anh
hudng tryc ti€p dén quyen, loi ich hop phdp cia nguoi kia.”

Thit ba, can cé tiéu chi xdc dinh “hon nhan lam vao tinh trang tram
trong, doi s6ng chung khong thé kéo dai, muc dich ctia hon nhan khong dat
dugc” phit hop véi1 phdp luat hon nhan va gia dinh. Cung tai Pi¢u 4 Du thio
4.1 néu trén, quan diém cua nha lam luat xdc dinh cdc yéu t6 “vg chong cé
quan h¢ ngoai tinh”, “ly than” Ia cin cu xdc dinh tinh trang trim trong ctia
hon nhan. Pay ciing la nhuing yéu t6 duge xem xét dén nhu cin ci ly hon tai
mot s6 qudc gia. Tuy nhién diém khdc biét [a phdp luat cdc qudc gia nay da
thé ch€ quy dinh veé ly than, ¢d khdi niém vé ngoai tinh, tii d6 ¢6 co s6 dé xdc
dinh va ddnh gid cin cu gidi quyét ly hon Don cti nhu Pao luat Hon nhan
Hindu cta nguoi An Do xdc dinh o “ngoai tinh la hanh vi ty nguyén quan
h¢ tinh duc ngoai hon nhan véi bit ky ngudi nao khong phai la vg, chong
cua bi don”, va day a “can cu d€ ly than hogc ly hon vé mat tu phdp”."™® Hoic
tai Thdi Lan, néu “mot bén vg, chong da chu cip, ton trong nguoi khdc lam
vo hoic chong, ngoai tinh hoic quan hé¢ tinh duc thudng xuyén véi ngusi
khdc thi ngudi con lai ¢6 quyén yéu cau ly hon”." Ve ché dinh ly than, phdp
luat Trung Qudc xdc dinh thoi gian vo chong ly than lam cin ci giai quyét
ly hon Ia khong dudi hai nam,* tuong ty quy dinh cia Bang Louisiana Hoa
Ky¥,*! trong khi d6 quy dinh nay 1a 1 nam tai Puc.?

Tuy nhién nhu da néi, Luat HNGD nim 2014 hi¢n khong c¢é khdi
ni¢m ngoai tinh ctiing nhu ché dinh vé ly than. Phdp luat HNGD chi ¢ quy
dinh vé viéc bao vé ch€ do hon nhan mét vo chong, theo d6 cam: “Nguoi
dang c6 vg, c¢é chong ma két hon hoic chung séng nhu v chong véi nguoi
khdc”.? Vi vay, néu mot ngusi vi pham ché do hon nhan mot vo mot chong
thi chidc chin ¢6 su vi pham nghia vu chung thuy, nhung néu ¢6 hanh vi vi
pham nghia vu chung thuy thi chua chic da vi pham ché do hon nhan mot

17 Khoan 2 Piéu 4 Duy thio Nghi quyét Hudng din mot s6 quy dinh caa phdp luat trong giai
quyét vu viéc vé hon nhan va gia dinh nim 2023 (Dy thio 4.1) cta Hoi dong thim phin Toa
dn nhan dan Téi cao.

18  Dieu 10 Dao luat Hon nhan Hindu nim 1955.

19 Khoan 1 Pieu 1516 Bo luat Dan su va Thuong mai Thdi Lan nim 1925 (stia d6i b6 sung nam 2022).

20  Biéu 1079 BLDS Coéng hoa nhan dan Trung Hoa nim 2020 (stia d6i b6 sung nim 2021).

21 Diéu 103 BLDS bang Louisiana nam 2011.

22 biéu 1564 BLDS Cong hoa Lién bang Puc naim 1900 (stia d6i bé sung nam 2022).

23 Piém c Khoan 2 Diéu 5; Khoin 1 Piéu 2 Luat HNGD nam 2014,
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v mot chong.? Baoi 1€, “chung thuy” thi khong chi giéi han 6 méi viée vo
chong phai ¢6 quan h¢ ngoai tinh thé xdc. Cé quan diém “ngoai tinh 1a bat
ky loai hanh vi tinh cdm, tinh duc hoic lang man bf mat nao vi pham tinh
doc quyén ma cic méi quan hé duge ghi nhan dang ¢6”.* Hay ndi cich
khidc, ngoai tinh chi Ia mét biéu hién (néi bat) cia su vi pham nghia vu chung
thay quy dinh tai Bieu 19 Luat HNGD nam 2014. Do d6 dé phu hgp véi
phdp luat thuc dinh, c6 thé xem xét cdc tiéu chi dé xdc dinh tinh trang trim
trong cua hon nhan, doi séng chung khong thé kéo dai, muc dich ctia hon
nhan khong dat duge dya trén cic hanh vi nhu: (1) Vg chong khong séng
chung, b6 mac nhau moét thoi gian dai ma khong 6 ly do chinh ddng; (i1) Vo
chong khong chung thuy véi nhau nhu ¢6 quan hé ngoai tinh; (i) Vg chong
khong thuong yéu, khong c6 tinh nghia v¢ chong, khong binh ding vé
quyén, nghia vu gitia vg, chong; khong ton trong quyén tu do tin ngudng,
ton gido cua vg, chong, khong giip do, tao ditu kién cho nhau phit trién,
nguidi nao chi biét bén phan nguoi d6. Pic biét, d€ ¢6 co s6 nhan dinh doi
s6ng chung cia vg chong khong thé kéo dai, tic gid cho ring can phai b6
sung yéu t6 “mic dut da duge nhic nhd, hoa giai nhi¢u Iin nhung van tiép
tuc vi pham” thi méi day du d€ c6 cin cu raing hon nhan da khong thé ciu
van. Pay cang 1a hudng ma diém a khoian 8 Nghi quyét s6 02/2000/NQ-
HDTP da dua ra, ¢6 thé tham khio dé€ hoan thién hon hanh lang phdp ly
trong giai quyét vu viec vé HNGD néi chung va ly hon néi riéng.

Bén canh d6, d€ han ché nhiting ddnh gid thi€u khdch quan, anh huéng
dén quyeén va lgi ich hgp phdp cua duong sy, viéc théng nhit hudng x ly
trong truong hop khong ¢ “hanh vi bao luc gia dinh” hay “vi pham nghiém
trong quyén, nghia vu ctia vg, chdong” nhung van cé h¢ qua doi séng chung
d6 vo, muc dich hon nhan khong dat duge trong gidi quyét vu viée ly hon
la can thiét. Ban than tic gia dong y vdi hudng gidi quyét ldy hé qua doi
song chung khong thé kéo dai, myc dich ctia hon nhan khong dat duge lam
trong. Béi xa hoi hién dai, tiéu chuin hanh phic trong hon nhan cang cé
nhiéu thay d6i. Hanh vi bao lyc gia dinh hay sy vi pham nghiém trong dén
quyén va nghia vu cta vg chong ¢6 thé [a ly do ly hon nhung khong phai ly
do duy nhit. Cé nhiing trusng hop khong can phai ¢6 bao luc, ngoai tinh
nhung tu duy khdc biét, vg chong khong con tinh cam cung dan dén viéc
ho khong con muén chung séng.* Viéc Toa dn dya vao h¢ qua “muc dich

24 Huynh Minh Han, ““Ngoai tinh tu tuéng’ ¢6 vi pham ch€ d¢ hon nhan mot vg, moét chong hay
khong?”, https://thuvienphapluat.vn/hoi-dap-phap-luat/5DA92-hd-ngoai-tinh-tu-tuong-co-vi-
pham-che-do-hon-nhan-mot-vo-mot-chong-hay-khong.html, truy cap ngay 30/11/2023.

25  Ami Rokach, Sybil H. Chan, “Love and Infidelity: Causes and Consequences”, International
Journal of Environmental Research and Public Health, Published online, 2023 https://www.ncbi.
nlm.nih.gov/pmc/articles/PMC10002055/, truy cap ngay 30/11/2023.

26 ~ Women’s Health, “10 ly do ly hon phé bién nhit cta cdc cap vo chong”, Trang théng tin di¢n
tir Vietnamnet, 2021, https://vietnamnet.vn/10-ly-do-ly-hon-pho-bien-nhat-cua-cac-cap-
vo-chong-719493.html, truy cap ngay 30/11/2023.
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hon nhan khong dat duge” dé€ xét xi thi mdéi thoa ding va phu hgp thuc
t€. Pay cung la cdch xu ly tiing dugc quy dinh tai Luat HNGD nam 2000.
Thiét nghi, vin d¢ nay cung can ghi nhan ro6 hon trong nghi quyét hudng
dan d€ théng nhit hudng gidi quyét trong thuc tién xét xu.

Két luan

Ly hon la quyén nhan than gin lién vdi cd nhan vo chong, nhung lai
¢6 nhung anh hudng téi 1¢i ich cua gia dinh va xa hoi. Do dé, “Nha nudc
kiém sodt quyén tu do ly hon cua vg chong thong qua quy dinh vé can cu
ly hon”.*” Trai qua hon chin nim thi hanh va dp dung, Luat HNGD nim
2014 c6 nhung dieu chinh tich cyc vé can cu gidi quyét ly hon theo yéu
cau cua mot bén so véi cdc Luat HNGD trude d6*. Tuy nhién, hién nay
can cu ly hon va tiéu chi dé xdc dinh can ci ly hon van chua ¢6 hudng
dan chi tiét trong vin ban quy pham phdp luat, viéc xét xu ly hon tai cdc
Toa dn chua théng nhit, nén viéc hoan thién vé cin ci ly hon la can thiét,
quan trong, gép phan lam han ché thip nhit nhing hé¢ qua tiéu cuc cua
su chia ly, bdo v¢ quyén va lgi ich hgp phdp cua duong su cting nhu thiic
ddy cdc quan h¢ HNGD phidt trién lanh manh hon. @

Tai lieu tham khao

[1]  Van Ngo Thi Anh, “Offsprings Conceived Via Assisted R eproductive Technology By a Single
Woman: A Matter of Father Identification”, Vietnamese Journal of Legal Sciences, Vol. 3, No. 2,
2020, https://doi.org/10.2478/vjls-2021-0001

[2] Ami Rokach, Sybil H. Chan, “Love and Infidelity: Causes and Consequences”,
International Journal of Environmental Research and Public Health, Published online,
2023  https://www.ncbi.nlm.nih.gov/pme/articles/PMC10002055/, accessed on
30/11/2023

[3] S. Bedi, “Comparing Matrimonial Laws in India and Vietnam: Is a Uniform Civil
Code Necessary?”, Vietnamese Journal of Legal Sciences, Vol. 7, No. 2, 2022, pp. 101-
114, https://doi.org/10.2478/vjls-2022-0010

[4] Nguyén Vin Cu, “Cin cu ly hon trong phdp luat Viet Nam”, Tap chi Nghién aiu ldp
phdp, s6 11(411), 2020 [trans: Nguyen Van Cu, “Basis for divorce in Vietnamese law”,
Journal of Legislative Studies, No. 11(411), 2020]

[5] Nguyén Ngoc Pi¢n, Gido trinh Ludt Hon nhdn va gia dinh: Cdc quan hé nhdn thdan vé gia
dinh (Tdp 1), Nxb. Pai hoc Qudc gia TP. H6 Chi Minh, 2022 [trans: Nguyen Ngoc
Dien, Textbook of Marriage and Family Law (Vol 1: Personal relationships in the family), Ho
Chi Minh City National University. Publishing, 2022]

[6] Truong Pai hoc Luat TP. Ho Chi Minh, Gido trinh Ludt Hon nhdn va gia dinh Viét
Nam, Nxb. Hong Duic, 2022 [trans: Ho Chi Minh University of Law, Textbook of
Vietnamese Marriage and Family Law, Hong Duc. Publishing, 2022]

27  Nguyén Vin Cii, “Can cti ly hon trong phdp luat Viet Nam”, Tap chi Nghién ciu ldp phap, s6
11(411), 2020, tr. 38.

28  S. Bedi, “Comparing Matrimonial Laws in India and Vietnam: Is a Uniform Civil Code
Necessary?”, Vietnamese_Journal of Legal Sciences, Vol. 7, No. 2, 2022, pp. 101-114, https://doi.
org/10.2478/vjls-2022-0010.



