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Tom tat
Hai hoa héa phap ludt hep dong cia cac nude thugc Hiép héi cdc quic gia Pong Nam A
(ASEAN) vita la yéu cdu tdt yéu cia cdc nidc trong khu viic, viia la nhan t6 thiic ddy qud
trinh héi nhdp sdu, réng gina cdc quoc gia thanh vien ASEAN véi nhau. Trén co s6 phdn tich
vé hai hoa héa phdap ludt 6 ASEAN, bai viét da dua ra mét s6 ¢oi mé cho viéc hai hoa héa
phdp ludt hep dong cia cdc nuéc ASEAN.
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Abstract
Harmonization of contract laws among ASEAN countries is an important requirement of
countries in the region and a _factor promoting deep integration among ASEAN member states.
Based on the analysis of rules on harmonization of laws in ASEAN, the article offers some
suggestions _for harmonizing contract laws of ASEAN countries.

Keywords: harmonization of law, contracts law, ASEAN countries

Ngay nhan bai: 15/10/2024 Ngay duyét dang: 30/11/2024

1. Khai quat vé hai hoa hoa phap luat 6 ASEAN

Khdi niém hai héa héa phdp luit Ia khdi niém phé bién trong khoa hoc
phdp 1y, nén ¢6 nhiing quan diém khdc nhau vé cich gidi thich khdi ni¢m nay.!
Tuy nhién, Cong dong ASEAN khong dong nhit “hai hoa héa phdp luat” va
“nhét thé héa phdp luat”. Quan diém nay duge chiing minh théng qua cdc ban
tuyén b tai Hoi nghi B truéng Tu phdp va phdp luat cic nuéc ASEAN va tai
Hoi nghi quan chiic phdp luit cao cip cdc nudc ASEAN qua cdc nim.?

Tuyén bo dau tién vé vin dé hai hoa héa phdp luat vao nim 1999 tai Hoi
nghi B¢ truéng Tu phdp va phdp luit cic nudc ASEAN Ian thu 4 (ASEAN
Law Ministers Meeting, ALAWMM) dién ra é Singapore ghi 1o tai Piém 7: “...

1 Lé Hong Hanh, “Nhan dién va phan tich cdc quan diém ly luan vé khung phdp luat va vai tro
cta né trong hai hoa héa va nhit thé héa phdp luat”, trich trong Hoi thio qudc t¢: Chia sé
kinh nghiém vé phuong thiic hai hoa héa phdp ludt cia EU va nhimg goi mé cho ASEAN, tr. 2, 21;
Hoang Phudc Hiép, “25 nim Viét Nam hai hoa hda phdp luat va néi luat héa cdc nghia vu
thanh vién ASEAN”, Tap chi Ludt hoc, s6 12, 2020, tr. 18, 30; Nguyén Bd Binh, “Kha ning hai
hoa héa phip luat trong ASEAN: trusng hop cia Luat hop dong”, Tap chi Nghién ciu ldp phdp,
s6 22(374), 2018; GEMET, “Harmonisation of law”, 2021, https://www.eionet.europa.eu/
gemet/en/concept/3847, truy cap ngay 04/05/2024.

2 Hoang Phudc Hiép, tldd, tr. 5, 19.
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Cic bo truéng luu y dén nhting linh vyic ma cdc nudc dac biét quan tim va ¢6
cdch gidi thich khdc nhau. Céc linh vuc d6 bao gom cic phuong thiic ddu tranh
chéng to1 pham xuyén qudéc gia, hai hoa héa phdp luit, thich thic déi véi
cong nghé maéi va su phdt trién trong phdp luat qudc t€lien quan dén quyén tai
phdn qudc gia va mién trii tu phdp cting nhu nguyén tic khong can thiép vao
cong viéc noi bo va bao vé chu quyén qudc gia”. Tuyén bd “hai hoa héa phip
luat” mdi dung lai 6 viéc ¢6 ging it ngan sy khdc bi¢t gitia phdp luat, cdch giai
thich khdc nhau & cic qudc gia thanh vién theo khuyén nghi cua tuyén bo.

Cic tuyén bé tiép theo cung khuyén nghij tuong tu. Vao nim 2001, viéc
hai hoa héa phdp luat vé linh vyc thuong mai da duge dé cap 1o tai Biém 12
Tuyén b6 Hoi nghi quan chuic phédp luat cao cdp cic nuéc ASEAN (ASEAN
Senior Law Officials Meeting, ASLOM) nim 2001 tai Singapore: “ASLOM [in
thu bay da thao luan va nhit trf ring can tiép tuc trao d6i y kién va kinh nghi¢m
gitia cic nuéc ASEAN ve viéc hai hoa hoa phdp luat thuong mai ctia cdc nude
nay Diém 9 Tuyén bs chung va cich thic d€ cai thién tha tuc hgp phip hoa
cdc tai lieu”. Hoi nghi Bo trudéng Tu phdp va phdp luat cic nuéc ASEAN nim
2002 tai Bangkok, cang ghi ro: “ 9... Cic bé truéng thong qua khuyén nghi...
ve viéc thanh 1ap ASEAN Law Forum (ALF) véi sy tham gia rong rai cdc luat
gla va cdc nha nghién ciu... Cdc bo trudng thda thuan vé cdc chuyén dé can
thao luan tai ALF dau tién la: ... b, Cdc phuong thic hai hoa héa phdp luat
thuong mai ASEAN (modalities for harmonization of ASEAN trade laws)...”.

Hoi nghi ASLOM thdng 8/2004 tai Brunei Darussalam da b6 sung yéu
cau vé hai hoa héa cdc quyén sé huu trf tué. Piém 9 Tuyén b6 Hoi nghi
Bo trudéng Tu phdp va phdp luat cic nudc ASEAN nam 2005 tai Ha Noi
(ALAWMM Hanoi, 2005), ghi ro: “9... Cdc bo trudng chap thuan cdc kién
nghi cia ASLOM vé thanh lip cic nhém cong tic d€ kiém tra két qua xay
dung cdc phuong thiic hai hoa héa phdp luat thuong mai cia cdc nudce thanh
vién, nhét thé héa phdp luat vé hgp phdp hdéa cdc tai liéu cia cic co quan
cong quyén nudc ngoai. ALAWMM thing 10/2008 tai Brunei Darussalam
da khuyén nghi: “Hai hoa héa phdp luat va thuc tién trong tai cua cdc nudc
thanh viéen ASEAN... Kiém tra cdc phuong thiic hai hdoa héa phdp lut thuong
mai cua cdc nudc thanh vién...”. Pic bigt, ALAWMM thing 11/2011 tai
Campuchia, Tuyén b6 bit dau da néu ro hon vé quan diém khong dong
nhit gitia “hai hoa héa phdp luat” va “nhat thé héa phdp luat”, theo d6 “kiém
tra cdc phuong thiic hai hoa héa phdp luit thuong mai cua cic nude thanh
vién, nhit thé héa phdp luat vé hgp phdp héa cdc tai liéu cia cic co quan
cong quyeén nudc ngoai (uniform laws on legalization of documents)”. Vao thing
10/2015, ALAWMM tai Indonesia ti€p tuc luu y viéc “kiém tra cdc phuong
thuc hai hoa héa phdp luit thuong mai cta cic nudc thanh vién va ting
cudng tuong trg tu phdp vé cdc vin dé dan sy va thuong mai gitia cdc nudc
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ASEAN”. Pitu ding chu y la trong ALAWMM thdng 10/2018, tai Cong
hoa dan chu nhan dan Lao, vin dé hai hoa héa phdp luat khong con duge de
cap ma cic bén chi néu chung chung vé “hai long véi nhung tién b dat duge
trong thuc hién cdc hoat dong hgp tic khdc nhau caia ALAWMM”.

Nhu vay, trong ASEAN, vin dé hai hoa héa phdp luit da duge ban dén
khd nhitu trong cdc linh vyc khdc nhau, dic biét la trong linh vuc thuong
mai, dau tu trong ASEAN va da dat duge nhting két qua ding ké. Bdo cdo hoi
nhap ASEAN nim 2019° cho thdy sau khi thyc hién nguyén tic “hai hoa héa
phdp luat”, ASEAN di dat dugc mot s6 thanh tuu. Cu thé, qud trinh hai hoa
héa phdp luat trong ASEAN da tao ra mét nén tang viing chic thuc ddy su hoi
nhap kinh t¢ khu vyc. Cic qudc gia thanh vién da xay dung va dp dung moét
s6 bo quy dinh théng nhit, dong thoi giip hai hoa héa hang trim tiéu chuin
ky thuat d6i véi nhiéu san pham, tii thiét bi dién ta dén thuc pham chiic ning,.
Bén canh d6, cic thoa thuin cong nhan 1an nhau (mutual recognition agreement,
MRA) trong cdc nganh k€ todn, y t€ va nha khoa da dugc ky két, tao dicu
kién thuan lgi cho viéc hgp tic gita cic qudc gia thanh vién. ASEAN cting
da xay dung va thuc thi cdc hiép dinh vé tuong tr¢ tu phdp, gitip giam thiu
xung dét phdp luit trong cdc linh vuc dan sy, thuong mai va hinh sy. Nhuing
nd lyc nay khong chi tao ra mot khuon khé phdp ly chung ma con thuc day
su hop tdc da nganh trong khu vuic.

2. Su can thiét hai hoa héa luat hop dong 6 ASEAN

Qud trinh hai hoa héa phdp luat veé linh vuc luat tu, dac biét la phdp luat
vé hop dong dién ra khd sém va dang ngay cang duge quan tam.* Hai hoa hoa
luat tu trong d6 ¢ linh vuc luat hgp dong hién dai da va dang trai qua ba giai
doan chinh’ va ¢6 xu hudng ngay cang phdt trién. Giai doan dau cta hai hoa
héa phdp luat tu bit dau tii ntia sau thé ky XIX, khi cdc bo luat chu dao 6 chau
Au hinh thanh xu huéng nay.® Tuy nhién, qud trinh nay dién ra ms nhat va tu
phit, cht yéu theo nhu cau cua tiing qudéc gia. Sau chién tranh thé gidi thu hai,
thuic tién hai hoa héa phdp luit tré nén rd rang hon nhung van con han ché,
chu yéu giéi han 6 chau Au. Giai doan tiép theo chiing kién su ra doi cia cdc
t6 chiic quéc t¢ nhu Uy ban Lién hop quéc veé Luat thuong mai Qudéc t& (The
United Nations Commission on International Trade, UNCITRAL) thuic ddy hai hoa
héa phdp luat vé hgp dong va luat tu toan cau. Hién nay, vin dé nay da tré nén
phé bién hon, vdi cic khu viic nhu Lién minh chau Au va T6 chiic Hai hoa

3 ASEAN Secretariat, “ASEAN Integration Report 2019, Jakarta: October 20197, https://ase-
an. org/storage/2019/11/ASEAN-integration-report2019.pdf , truy cap ngay 05/05/2024.

4 Nuno Ferreira, “The harmonisation of private law in Europe and children’s tort liability: A
case of fundamental and children’s rights mainstreaming”, https://osf.io/preprints/socarxiv/
u7ztd/download, truy cap ngay 07/05/2024; Nguyén Bd Binh, tldd, tr. 6.

5 ASEAN Secretariat, “ASEAN Integration Report 2019, Jakarta: October 20197, Asean.org, 2019,
https://asean. org/storage/2019/11/ASEAN-integration-report2019.pdf; truy cap ngay 07/05/2024.

6 Nguyén Bd Binh, tldd, tr. 6.
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héa Luat Kinh doanh tai chau Phi (Oyganisation for the Harmonisation of Business
Law in Africa, OHADA) day manh quy dinh chung vé hop dong. ASEAN can
thuc ddy hai hoa héa phdp luat dé khong bi tut lai trong xu hudng toan ciu nay.

Vao nam 2015, Cong dong kinh t&€ ASEAN dugc thanh 1ap véi cic muc
tiéu “tao ra mot khu vuic kinh t&€ ASEAN phit trién 6n dinh, thinh vugng, dong
déu, ¢6 tinh canh tranh cao va héi nhip vao nén kinh t€ toan cau”. Do viy, hai
hoa héa phdp luat, dic biét Ia phdp luat vé hop dong la dicu vo cing can thiét.
Viéc hai hoa héa phip luat hgp dong sé gitip gia ting s6 luong hgp dong xuyén
bién gidi gitia cdc qudc gia thanh vién trong khu vyc, tit d6 ting cudng kha
nang hop tic kinh t€ trong khu vuc. Sy hai hoa phdp luat hgp dong cang dan
dén viéc giam chi phi giao dich cang nhu tiét ki¢m thdi gian trong thuong mai
xuyén bién gidi nhd cdc quy tic hgp dong tuong tu ¢6 thé dp dung cho mot s6
bén ky két dén tii cdc khu vuic phdp ly khdc nhau, cdc bién phdp khic phyc thiét
hai tuong tu khi cdc bén vi pham hgp dong. ..” Piéu nay giip cic chu thé trong
hop dong duge tiép can dan vdi ludt choi chung ciia ASEAN, qua d6 tich cuic
hé trg cdc chu thé khdc, ¢6 thé canh tranh hiéu qua khong chi “trén san nha” -
nudc cua chu thé dé ma con “trén san khdch” - khu vuc ASEAN.®

Bén canh viéc tré thanh moét tai san vin héa méi ¢6 gid tri to 16n déi véi
cdc nudc ASEAN, kinh nghiém thu dugc tii viéc thuc hién hai hoa phdp luat
6 ca cip qudc gia va khu vuc sé tao dieu kién thuin 161 hon ntia cho hoi nhap
kinh t&, hgp tdc tich cuc va tuong trg gitia cdc quéc gia thanh vién ASEAN.”
Cdc bén trong hgp dong cuing ¢6 thé lua chon viée giai quyét cdc tranh chap
hop dong trong tuong lai (néu cd) bing co ché gidi quyét tranh chip khu vuc
thay vi lua chon trong tai thuong mai qudc t€. Diéu nay cing sé tao ra mot
xu hudng tich cuc cho cdc trong tai vién dua trén cdc nguyén tic khu vuc caa
luat hop dong hon Ia luat quéc gia. Ngoai ra, cic nguyén tic khu vuc cia lut
hop dong sé thé hién moét gid tri hoc thuat va gido duc quan trong d6i vdi cdc
qudc gia thanh vién ASEAN. Sy hai hoa cia luat hgp dong ASEAN trong
mot linh vic quan trong chung, ching han nhu bio vé ngudi tieu dung, ¢
thé dat dugc thong qua sy théa hiep hop ly."”
3. Mot s6 thach thuc khi hai hoa hoa luat hop dong 6 ASEAN

Hién nay, phdp luat vé hgp dong 6 ASEAN c6 nhung dic trung cta
nhi¢u truyén théng phdp luat khdc nhau: dan luat, thong luat, luat ton gido.

7 Mateja Durovic, “Harmonization of Contract Law in Eastern and South-Eastern Asia: What
Can Be Learned from the cisg and the ecl Experience”, Global Journal of Comparative Law, Vol.
7, 2018, tr. 217, 231.

8 Nguyén Thanh Tu, “Hai hoa hdéa phdp luat trong ASEAN tii géc do Viet Nam”, Tap chi Khoa
hoc phap ly, s6 6, 2015.

9 Kusuma Atmadja, “Legal and institutional aspect of coastal zone management”, Marine Policy,
Vol. 20(1), 1996, tr. 63, 86.

10 Azimon Abdul Azz, “Towards Harmonisaion of the Asean Contract Law:
The Legal Treatment of Unfair Consumer Contract Terms Among Selected ASEAN Member States”,
Asian_Journal of Accounting and Governance, Vol. 2(1), 2011, tr. 61, 65.
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Mot s6 quoc gia ASEAN c6 h¢ théng phdp luat thudce truyén théng dan luat
nhu Indonesia, Lao, Campuchia. Mét s6 khdc ¢ hé théng phdp luat thude
thong luat nhu Singapore, Brunei, Maylaysia, Myanmar. Viét Nam, Thdi Lan,
Philippines ¢6 h¢ théng phdp luat mang dic diém caa ca hai dong ho trén.
Nguon géc cua nhiing anh huéng nay dén tii nhiéu ly do khdc nhau, c6 thé
do qud khu thudc dia hay do viéc ty nguyén tim ki€ém mo6 hinh vin minh
phdp ly d€ hoc héi.'! Mdi dong ho phdp luat c6 nhting dic trung, tu duy phdp
luat khdc nhau. Véi tu duy xiy dung phdp luat trdi ngugc nhau cta hai dong
ho phdp luat dan luat va thong luat nhu trén va nhing anh huéng caa cdc yéu
t6 ton gido, truyén thdng dén phdp luat hgp dong cua cdc qudc gia, viéc it
ngin sy khdc biét thong qua viéc hai hoa héa phdp luat 1a mot thdch thuic.

Ngoai ra, nguyén tic “dong thuan” khi ra quyét dinh coing anh huéng
té1 vin deé hai hoa héa phdp luat hgp dong trong ASEAN. Khoan 1 Piéu 20
Hién chuong ASEAN quy dinh: “1. Viéc ra quyét dinh dua trén tham vin
va dong thuan Ia mot nguyén tic co ban ciia ASEAN.” Nghia [a khi ra quyét
dinh chung di¢u chinh cdc vin dé trong ASEAN thi cin ldy y kién cua cic
qudc gia thanh vién va quyét dinh cudi cung chi dat duge khi duge su dong
¥ cta tit ca cdc qudc gia thanh vién, hay khi khong ¢6 sy phian déi caa bit ky
thanh vién nao trong ASEAN. Day c¢6 thé Ia nguyén tic gidn tiép can tré “hai
hoa héa phdp luat” 6 ASEAN ndi chung va hai hoa héa phdp luat vé luat hgp
dong ndi rieng. ASEAN véi 10 qudc gia thanh vién thudc ba dong ho phdp
luat khdc nhau, méi quéc gia mang nhting quan diém, tu duy phdp ly khdc
nhau nén theo nguyén tic vin dé hai hoa héa phdp luat can ¢6 sy dong y cua
ca 10 qudc gia thanh vién la mot thich thic 16n.

Thém vao do6, két qua ctia hai hoa hoa phdp luat trén thé gidi anh hudng
té1 vin dé hai hoa hdéa phdp luat vé hop dong 6 ASEAN. Vdi sy ra doi
thanh cong cta cic h¢ théng phdp luit hai hoa héa trén thé gidi nhu Cong
udc Vienna cua Lién hgp quéc vé hop dong mua bin hang héa (Vienna
Convention on the International Sale of Goods Contract, CISG) hay B6 nguyén tic
chung cta Vién Qudc t€ vé nhit thé hod phdp luat tu (The International Institute
for the Unification of Private Law, UNIDROIT) vé hgp dong thuong mai quéc
t€, xu hudng st dung cic cong cu diéu chinh d6 ngay cang dugce phd bién 6
cdc nudc chau A, trong d6 ¢6 khu vuc cdc nudce thanh vien ASEAN. Ca hai
cong cu nay, nhit 1a CISG déu duge ky vong va khuyén khich tai cic qudc
gia Pong Nam A."® Trong s cdc nd luc théng nhit luat phap hop dong quéc
t€, Cong udc Vienna duge dinh gid Ia hét sic thanh cong, béi ngon ngii luat
chung, quy mé va tinh chit dp dung bit budc cua né. CISG dugce ky vong

11 Mateja Durovic, tldd, tr. 223, 231.

12 Nhu trén.

13 VIAC, “Budc di tién phong trong qud trinh hai hoa héa phip luit thuong mai trong khu vic
Asean”, https://www.viac.vn/tin-tuc-su-kien/buoc-di-tien-phong-trong-qua-trinh-hai-
hoa-hoa-phap-luat-thuong-mai-trong-khu-vuc-asean-n528.html, truy cip ngay 15/05/2024.
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va khuyén khich tai cic quéc gia Pong Nam A béi nhiing yéu 6 tich cuc
cua CISG pht hgp véi xu the hudng téi thong nhit va hai hoa héa luat phdp
qudc t&€ vé hop dong thuong mai vén duge biét dén la xu hudng phdt trién
tit yéu cua thuong mai quéc t€.1* Piéu nay khién ta dat cau héi ¢ nhit thiét
can phii tao ra mét cong cu hai hoa héa phdp luat tai khu vuc cde quéc gia
thanh vién ASEAN hay khong khi di ¢6 cdc cong cu khic giip ich cho viéc
hai hoa héa phdp luat véi pham vi rong hon, bao gom tit ca cic quic gia trén
thé giéi nhu CISG, UNIDROIT.

4. Mot s6 goi mo cho hai hoa hoa phap luat linh vuc hop dong 6 ASEAN

Thit nhdt, hai hoa hoa luat hgp dong 6 ASEAN c¢6 thé di theo 16 trinh,
x4y dung luat mém veé luat hop dong trudc khi dua ra cong cu la vin ban phdp
ly mang tinh rang bu¢c. Uu diém chinh cda viéc lya chon moét cong cu luat
mém so v4i vin ban phdp ly rang buoc & chd luat mém la mot lua chon dé
dang hon vi n6 khong loai trii bit ky quy tic luat hgp dong hién hanh nao ma
thiét lap mot bo quy tic ton tai song song. Luit mém can thiép it hon vao trat
tu phdp ly qudc gia, nén viéc dat duge sy dong thuin va thong qua caa cic
qudc gia thanh vién sé dé dang hon nhi¢u. Luit mém sé dé dang hoan thién
hon trong béi canh ton tai cdc cdch tiép cin khdc nhau ctia phdp luat caa qudc
gia thanh vién nhu ASEAN.

Tuy nhién, vin dé 16n d6i véi moét cong cu luat mém la viéc thic day
mot cong cu luat hop dong la mét nhi¢m vu rit khé khin, dic biét la trong cdc
quan h¢ thuong mai ma cdc bén c6 thé y Iya chon luat hgp dong ma ho thusng
dp dung va da quen thuéc, nhu CISG hojc luit hgp dong cia Anh. Vily do
nay, dé dat dugc thanh cong thuc sy cia qud trinh hai hoa, chic chin moét cong
cu phdp ly rang buoc mdi ddp ung triét dé€ duge tham vong d6. Thanh cong
cua hoat dong hai hoa héa phdp luat 6 day khong chi duge hiéu Ia dat duge
muic do hai hoa cao, ma con Ia viéc dp dung cdc quy tic hai hoa trong thyc t&
nhu mot tip hop cdc quy tic hinh thanh méi quan hé hgp dong.™

Vi dy, Lién minh chau Au ban hanh chi thi gidi quyét cdc loai hgp dong
tiéu dung cu thé (du lich tron géi, chia sé thoi gian nghi dudng tai bat dong
san (timeshare), tin dung tiéu dung). Hop dong tiéu dung dugc ky két theo
mot cdch thiic cu thé (hgp dong sai léch, hgp dong bin trude cia nha) hoic
cdc yéu t6 cu thé cua hgp dong tieu dung (tinh cong biang cua cdc dieu khoan
hop dong). Tt ca cdc chi thi nay ctia chau Au thé hién tinh rang buéc, tiic la
cdc qudc gia thanh vién phai thuc hién cdc dieu khoan ma ho tham gia trong

14 VIAC, “Héi thao dién giai va dp dung CISG trong thuc tién hop dong mua bdn hang hda quéc
t&”, VIAC. VN, 2018, https://www.viac.vn/tin-tuc-su-kien/hoi-thao-dien-giai-va-ap-dung-cisg-
trong-thuc-tien-hop-dong-mua-ban-hang-hoa-quoc-te-n254.html, truy cap ngay 15/05/2024.

15 Jan Smits, “Coherence and Fragmentation in the Law of Contract”, Otto Schmidt, De Gruyter
european law pub, https://doi.org/10.1515/9783866539655.9, in Pia Letto-Vanamo and Jan
Smits, Coher- ence and Fragmentation in European Private Law, Sellier, 2012, tr. 18.
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h¢ théng phdp luat quéc gia ctia ho mot cich dung din, kip thoi va dé€ dp
dung chuing trong thuic t€. Trong truong hop cdc qudc gia thanh vién khong
thuc hién, Uy ban chau Au c¢6 quyén khéi kién quéc gia thanh vién dé trudc
Toa Cong ly chau Au.'® Trong linh viic luat hgp dong, moét s6 trusng hop
nhu vay di dugce ghi nhan."” C6 thé thdy, gid tri cua cdc luat rang buoc d6i véi
qud trinh hai hoa héa luat hop dong 6 chau Au Ia dieu khong thé tranh cai.'®

bieu kién 6 ASEAN hién nay so véi EU c6 nhiéu khdc biét. Do d6,
thuc hién dugce hai hoa héa phip luat néi chung va luat hgp dong néi rieng &
ASEAN sé gip nhiéu khé khian hon EU, dic biét véi viée xay dung dugc cdc
quy dinh luat rang buoc. S6 di EU ¢6 thé xay dung duge mot s¢ van ban luat
rang buoc la vi do gin két cia cdc quéc gia chau Au 6 muic do cao (a “lien
minh qudc gia” chud khong con don gidn la “cong dong chung”), cd co ché€
xti ly théng qua hoat dong cia Toa dn Cong ly chau Au trong trusng hop ¢é
qudc gia thanh vién khong tuan thu luat rang budc chung. Ngoai ra, phdp luat
ctia hiu hét cic qudc gia chau Au déu 6 su tuong dong nhit dinh vi hiau hét
déu thudc truyeén thong dan luat.

Thit hai, ASEAN c6 thé hoc hoi kinh nghiém caa EU trong viéc hai hoa
héa phdp luat hgp dong. Bo Nguyén tic Luat hop dong chau Au (Principles of
European Contract Law, PECL) 1a mét tap hop cdc quy tic miu do cdc hoc gia
luat hop dong hang dau & chau Au dua ra. PECL c6 ging lam sing t6 cdc quy
tic co ban cta luat hgp dong va ndi chung Ia luat vé nghia vu ma hiau hét cic
hé théng phdp luat ctia cdc quéc gia thanh vién ctia Lién minh chau Au déu
¢6 diém chung. Cdc dé xuit trong PECL a mét “tap hop cdc quy tic chung
duoc thiét k& @€ ¢6 tinh linh hoat t61 da va do d6 phu hop véi su phit trién
trong tuong lai vé tu duy phdp ly trong linh vyc luat hgp dong.”"” PECL rit
giéng véi Nguyén tic Hop dong thuong mai qudc t&€ cia UNIDROIT (Bo
nguyén tic UNIDR OIT) da duge xuit ban vao nim 1994. Cang nhu trudng
hop cia PECL, Bo nguyén tic UNIDROIT la mét bo “phdp dién tu nhan”
dugc chuin bi béi cdc luat gia hang dau ma khong ¢6 bit ky 1énh hoic uy
quyén cua qudc gia hojc siéu quéc gia nao. Muc tiéu chinh ctia ¢d PECL va
Bo nguyén tic UNIDROIT la bién soan cdc nguyén tic phdp ly théng nhit

16 Hiép udc vé hoat dong cia Lién minh chau Au (The Treaty of the Functioning of the Euro-
pean Union), nam 2009, Piéu 258.

17 Xem doan dn 1¢&: C-144/99 Commission v Netherlands [2001] ECR  1-3541, doan 17; dn
le C-478/99 Commission v Sweden [2002] ERC 1-4147, dn 1¢ C-70/03 Commission v Spain
[2004] ERC 1-07999.

18  Stefan Vogenauer and Stephen Weatherill, “The European Community’s Competence to
Pursue the Harmonisation of Contract Law — An Empirical Contribution to the Debate”,
trong Stefan Vogenauer and  Stephen Weatherill and et al. (co-eds.), The Harmonisation of
Europan Contract Law — Implications for European Private Laws, Business and Legal Practice, Hart
Publishing, 2006, tr. 125-126.

19 Ole Lando and Hugh G. Beale, Principles of European Contract Law, Parts I and I, prepared by the
Commission on European Contract Law, Kluwer Law International, 2000, tr. XXVII.
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dé tham khao, va néu can, Ia luat miu cho cdc quéc gia.* Trong qud trinh
bién soan, luat ctia cdc qudc gia thanh vién cua EU, cting nhu luat caa cdc
quéc gia ndm ngoai Lién minh da duge xem xét dén.”!

O mot khia canh nao d6, PECL da cung ¢ip cho cdc bén lién quan mot
cdu tric phdp ly cong bang cho cdc giao dich kinh doanh. Céch tiép can nay
gitip loai bo sy mit an toan trong cdc giao dich qudc t&€. Mbi bén ¢6 thé duge
diam bio khong gap bit loi do cdc khia canh bét 1¢i cua luat quéc gia cu thé
sau khi cdc bén da dong y dp dung cdc nguyén tic: “... con dudng duy nhit
dan dén mot thi truong thuc su théng nhit 1a va d6 la ¢é moét tap hop chung
cdc quy tic nham vigt qua cdc rao can truyén théng ciia moi trat ty phdp luat
quéc gia c6 quy dinh riéng biét va khic biét vé cha thé”.” Theo cich nay,
PECL da thanh cong trong viéc thu hep khoang cich gitia luat dan sy va trong
thong luat bang cdch dua ra cdc quy dinh dugc tao ra dé€ dung hoa cic quan
diém khdc nhau ctia hai h¢ théng.” @

Tai liéu tham khao
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