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Tom tat
Trong béi canh hudng tdi xdy dung mgt thi truong tw do héa trong nhiéu linh vic & khu vic
ASEAN hi¢n nay, viéc c6 nhiang quy dinh chung thdng nhdt vé vi¢e bdo v¢ chii thé yéu thé
déi voi diéu khodn chon ludt dp dung trong cdc hop dong co yéu t6 nudc ngoai la mét diéu cdan
thiét. Xudt phat tit viec EU da thong nhdt va xdy dung khung phdp ly chung thong qua Quy
tac Rome I, bai viét sé nghién ciu vé kinh nghiém cia EU trong vigc hai hoa héa, nhdt thé
héa vé vdn dé nay tir khung phdp ludt cia cdc nudc thanh viéen EU nham dua ra mét sé kién
nghi dé thiic ddy viéc hai hoa héa phdp ludt giita cdc nudc thanh vien ASEAN.

Tu khoa: chii thé yéu thé, bdo v¢ chit thé yéu thé trong quan hé hgp dong cé yéu t6 nudc ngoai,
hai hoa héa va nhdt thé héa phdp lugt

Abstract
In the context of the move towards building a liberalized market in many fields in the ASEAN
region today, establishing unified common regulations to protect weaker parties in clauses on
the choice of applicable law in contracts involving foreign elements is essential. Therefore, this
paper will focus on studying the EU’s experience in harmonizing and unifying laws on this
issue from the legal frameworks of EU member states. From there, the authors will propose
recommendations to promote legal harmonization among ASEAN member states.

Keywords: weaker parties, protection of weaker parties in contractual relations involving foreign
elements, harmonization and unification of laws
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1. Khai niém veé cha thé€ yéu thé€ trong quan h¢ hop dong co yéu t6
nudc ngoai

Phdp luat Viét Nam hién hanh khong ¢6 bit ki dinh nghia nao vé “cha
thé yéu thé trong quan h¢ hop dong” hay “hgp dong c6 bén yéu the”. Cé
thé thdy, dua trén cdc quan diém phdp luat ctia Lién minh chau Au (European
Union, EU) va mot s6 qudc gia,' bén yéu thé thusng duge xdc dinh dya trén
vi thé cuia ho so vdi bén manh hoic dua trén tinh chat va hoan canh ctia méi

1 Rasmus Goksor, “Jurisprudence on Protection of Weaker Parties in European Contracts Law
From a Swedish and Nordic Perspective”, Chicago-Kent Journal of International and Comparative
Law, Vol. 6(1), 2006, tr. 232; Section 433 article 2 Czech Civil Code 2012; L&i néi dau Chi thi
s6 93/13/EC ngay 5/4/1993 vé cdc dieu khoan khong cong bing trong hop dong tiéu dung.
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quan h¢ hgp ddong ma ho tham gia. Theo dé, bén nao ¢6 vi thé thap hon hoic
chiu su chi phdi, tic dong béi bén con lai thi bén d6 la bén yéu thé. N6i cich
khidc, “chu thé yéu thé trong quan h¢ hgp dong” Ia bén gip nhiéu bit 1gi hon
dudi mot hoac nhiéu khia canh nhit dinh lién quan dén viéc thuong thio hay
dam phin hgp dong so véi bén ky két con lai khi tham gia vao mét quan hé
hop dong nhit dinh.

Bén yéu thé€ trong quan hé hgp dong c¢6 yéu t6 nudc ngoai (YTINN)
thuong gip phai cdc vin dé phuc tap hon so vdi cic quan h¢ hop dong trong
nudc, dic biét Ia khi phai d61 mit véi xung dot phdp luat va lua chon luat dp
dung. EU di xdc dinh cdc d6i tugng nguoi tiéu dung, nguoi lao dong, bén mua
bao hiém va hanh khéch Ia bén yéu thé trong hgp dong c6 YTNN, va quy
dinh riéng biét trong Quy tic Rome I d€ bio vé ho. Dé bio vé bén yéu thé,
phdp luat nhiéu qudc gia, bao gdbm EU, han ché€ quyén tu do thda thuan chon
luat dp dung nhim bdo vé quyén lgi cia ho trong hgp dong xuyén bién gidi.

2. Hai hoa hoa va nhat thé hoa phap luat 6 Lién minh chau Au ve
linh vuc bao vé chu thé€ yéu thé trong quan h¢ hop dong co yéu t6
nudc ngoai
2.1. Xu huong hai hoa hoa va nhdt thé hoa phdp ludt cia cdc quc gia thanh
vién Liéen minh chau Au

Nén tang cua Quy tic Rome I Ia Cong udc Rome nam 1980. Cong
udc Rome nam 1980 Ia budc di dau tién rit ¢ gid tri hudng t61 viéc thong
nhit luat dp dung 6 EU. Tuy nhién, né ¢6 mét s6 nhuge diém ding ké lam
glam gid tri ban dau. Thu nhit, Cong udc khong ty dong ¢6 hiéu luc 6 tit ca
cdc qudc gia thanh vién ma phai duge chuyén déi thanh luat quéc gia.” Thu
hai, Cong uéc Rome da cho phép cic qudc gia thanh vién chip nhin Cong
udc vdi nhiing bao luu, dieu nay moét [in noa lam giam tinh dong nhat vi khd
nhiéu qudc gia thanh vién da dua ra nhiing bio luu nhu vay.* Vi vay, Hiép udc
Amsterdam trao quyén lap phdp cho Lién minh d€ tao ra nhting quy tic mdi,
nhim ting cudng su hop tic tu phdp trong cdc van dé dan sy® ctng nhu thuc
day tinh tuong thich cta cdc quy tic dp dung tai cdc nudc thanh vién lién quan
dén xung dot phdp luat.®

EU da tién hanh hai hoa héa phdp luat dé bao vé bén yéu thé, dic biét Ia
ngudi tiéu dung va ngudi lao dong trong cic quan h¢ hop dong c6 YTNN.
Nhting bt lgi nhu thi€u kinh nghi¢ém dam phdn, it thong tin, khé hiéu cdc

2 Phan Hoai Nam, Gidi quyét tranh chdp kinh doanh thuong mai c6 yéu t6 nudc ngoai tai Toa dn Viét
Nam — Thdm quyén va phap ludt dp dung, Nxb. PHQG TP.HCM, 2021, tr. 120.

3 Volker Behr, “Rome I Regulation A-Mostly-Unified Private International Law of Contrac-

tual Relationships Within-Most-of the European Union”, Journal of Law and Commerce, Vol.

29(2), 2011, tr. 236.

Nhu trén, tr. 236.

bitu 61.c Hi¢p udc Thanh lap Cong dong chau Au.

Pi¢u 65.b Hi¢p uéc Thanh lap Cong dong chau Au.

QN U1



LUAT QUOC TE DOI: https://doi.org/10.70236/tckhplvn.179 23

ditu khoan va han ch€ tiép can phdp luat lam ting nhu ciu bio vé bén yéu thé.
Tuy nhién, su khdc biét trong quy dinh veé luat dp dung gitia cdc qudc gia thanh
vién EU di tao ra thdch thic 16n, lam gidm hiéu qui va can tré hoat dong cia
thi trudng nédi dia.” Chinh vi vay, nhim bao v¢ bén yéu thé khi tham gia cdc
quan h¢ hop dong c¢6 thé dugce dieu chinh béi luat phdp cia cdc qudc gia thanh
vién khdc, cting nhu nham tao diéu kién thuan 1gi cho viéc thiét lap thi rusng
nd1 khéi trong béi canh hoi nhap khu viic ngay cang sau rong vé mat kinh &
va phdp ly, viéc loai bé nhiing khdc biét qud miic trong phdp luat gitia cic quéc
gia [a mot dieu can thiét.® Pieu nay dan dén dong luc can phéi gin két cdc quéc
gia thanh vién bang viéc thuc hién hai hoa héa va tién t6i nhét thé héa phdp
luat EU d61 vdi viéc lua chon luat dp dung trong cdc hgp dong xuyén bién gidi
6 su tham gia cta bén yéu thé.
2.2. Qud trinh hai hoa héa va nhdt thé hoa phdp ludt cia Liéen minh chau Au

Trong sudt hang chuc naim qua, EU da né luc dung hoa su khdc bi¢t phdp
luat gitia cdc quéc gia thanh vién, din dén sy ra doi cua Quy tic Rome 1.°

Quy tic Rome I da thay thé cic khung phdp ly ctt cia EU nhung khong
tao ra cdc bo quy tic phdp ly hoan toan méi."” Quy tic da tim cdch ting cudng
tinh chic chin cua luat bing cdch chuyén déi cdc gid dinh don thuan theo
Cong uéc Rome nim 1980 thanh cdc quy tic ¢§ dinh."! Nhin chung, Quy
tic Rome I da cung cip muiic do bao vé cao hon cho cic bén yéu thé va dim
bao cdc tieu chuin bio v¢ téi thiéu nay duge dp dung mot cich théng nhit tai
tit ca cdc qudc gia thanh vien EU'™ nhung vin khong tao ra nhting rao can bit
hop ly qud muic d6i véi quyén tu dinh doat cia cdc bén trong hgp dong. Mot
h¢ théng cic quy dinh phdp luat duge hai hoa héa nhu vay sé tao ra méot moi
trudng phdp ly dong bo; giam bét tranh chdp, xung dét; cai thién kha ning dy
dodn két qua kién tung; givp ting cudng su chic chin vé mit phdp ly cho cic
chu thé yéu thé séng trong khuon khé cic qudc gia thudc EU, vi ho sé khong
con gip rui ro khi phai dp dung cic quy dinh cua cdc qudc gia thanh vién khic
nhau cho cdc hgp dong tuong ty."

Viéc bao vé chu thé yéu thé d6i véi dieu khoin chon luat dp dung trong
cdc quan h¢ hgp dong c6 YTNN dugce thé hién thong qua Quy tic Rome L.
Ngay tit dau, Quy tic nay da thuia nhan: “Déi véi cdc hop dong dugce ky két

7 Claudia F. Pefia Rodriguez, Harmonization of EU Contract Law adopted on the basis of Article 114
TFEU, Master’s thesis, Lund University, 2020, tr. 1.

8 Tiziana Rumi & Angelo Viglianisi Ferraro, “Consumer Protection and New Contract Law in the
European Union and in Italy”, Journal of Liberty and International Affairs, Vol. 6(1), 2020, tr. 89.

9 Cho vin deé xdc dinh thim quyen va cong nhan cho thi hanh phdn quyét cia Toa dn.

10 Rechtsanwalt Klaus Vorpeil, “German Private International Law”, tr. 31, https://www.vorpeil.de/
media/content/buecherloseblatt/ German_Private_International_Law.pdf, truy cap ngay 5/6/2024.

11 Nhu trén, tr. 32.

12 Adam Skarka, Protection of weaker party in the EU case law, Master’s thesis, Masaryk University,
2018, tr. 13.

13 Rasmus Goksor, tldd, tr. 66.
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v6i cdc bén duge coi Ia yéu thé hon, cdc bén d6 can duge bao v¢ bang cic quy
dinh vé xung dot phdp luat ¢6 161 cho ho hon so vdi cdc quy dinh chung”.™
Quy tic Rome I da xdc dinh ngusi tiéu dung, ngudsi lao dong, ngusi mua bio
hiém, hanh khdch Ia cdc chu thé yéu thé trong quan h¢ hgp dong nhit dinh va
di c6 nhuing dieu khoan dic biét danh riéng dé bao vé cic nhém déi tugng nay.
2.2.1. Déi vdi hgp dong tieu dimg

Béo v¢ ngudi tiéu dung d6i véi van dé chon luat dp dung trong hop dong
tieu dung da duge deé cip trong Cong udc Rome nam 1980. Ve co ban, cdc
bén van dugc quyén tu do thda thuin luat dp dung dé€ ditu chinh hgp dong
tiéu dung, tuy nhién, viéc chon luat khong duge dan dén viéc nguoi tiéu dung
bi tude di su bao vé ma cdc quy dinh bit buoc cia phdp luat qudc gia noi ngusi
tieu dung thudng tri danh cho ho néu thoa man mot trong cic dieu kién ma
khoin 2 bié¢u 5 Cong udc quy dinh." Trong tridng hop khong c6 thoa thuan
chon luat, phdp luat quéc gia noi nguoi tieu dung thuong tri sé duge dp dung
dé dieu chinh hgp dong.'

Vao cudi nam 2005, sau khi tham vin rong rai véi cic qudc gia thanh
vién va t6 chic xa hoi dan sy, Uy ban chau Au cong bs “be xuit Quy dinh
Rome [-P” vé luat dp dung d61 vdi nghia vu hop dong. Mét trong nhting stia
d6i quan trong so véi Cong udc Rome 1980 1a khoan 1 Biéu 5, loai bo quyén
tu do théa thuan luat dp dung trong hop dong tiéu dung. Theo Rome I-P, luat
cua qudc gia noi ngusi tieu dung thudng trd sé luon duge dp dung, gitip bio
vé ngudi titu dung va dam bao tinh cong bing trong cdc giao dich xuyén bién
gi6i."” Vién Luat Tu phdp qudc t€ va So sinh Max Planck cting dong y véi dé
xuit nay ctia Uy ban chau Au va cho ring Rome I-P dang ¢6 ging dat dugc
su can bang hop ly gitia 161 ich cia ngusi tiéu diing vdi lgi ich cia bén chuyén
nghiép."”® Mot s6 hoc gid, chuyén gia cang ung ho dé xudt trén vi theo ho, su
bdo v¢ bing dieu khoan bit buoc kép sé bién dieu khoin chon luit trd thanh
mdi de doa d6i véi bén chuyén gia."” Tuy nhién, 6 chiéu ngugc lai, cé quan
diém cho rang: dé xudt loai bo quyén tu do chon luit cia cdc bén sé lam giam
muic do bao v¢ ngusi tieu dung vi ho khong ¢é co hoi dp dung cic quy dinh
trong luat duge chon d€ mang lai su bao v¢ t6t hon cho ho so véi luat noi ho
thudng trid; mat khdc, cdc bén chuyén nghiép c6 thé van thich chon luat hon,
ngay ca khi viéc dp dung luat cia ho ¢6 thé bi tic dong bdi cdc quy dinh bit

14 Poan 23 161 md dau Quy tic Rome I.

15 Pieu 5.2 Cong udc Rome 1980.

16 biéu 5.3 Cong udc Rome 1980.

17 Explanatory Memorandum Rome I-P, tr. 6, https://www.europarl.europa.eu/registre/docs_
autres_institutions/commission_europeenne/com/2005/0650/COM_COM(2005)0650_
EN.pdf, truy cap ngay 17/6/2024.

18 Max Planck Institute for Comparative and International Private Law, “Comments on the Eu-
ropean Commission’s Proposal for a Regulation of the European Parliament and the Council
on the law applicable to contractual obligations (Rome I)”, The Rabel Journal of Comparative
and International Private Law, Vol. 71(2), 2007, tr. 270.

19  Volker Behr, tldd, tr. 250.
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buoc trong luat noi ngusi tieu dung thusng tri.*” Trong qud trinh dam phdn,
mot s6 quéc gia thanh vién va Nghi vién chau Au cting khong chip nhan
deé xuit nay caa Uy ban chau Au. Vao ngay 20/11/2007, Uy ban Cidc vin
deé phdp Iy cia Nghi vién chau Au di thong qua moét bio cdo do thanh vién
cua Nghi vién soan thio nhim stia d6i dé xuit cta ij ban chau Au, theo d4,
quyén tu do thoa thuan luat dp dung theo Biéu 5 Cong uéc Rome van duge
giti lai va dé xudt cta Uy ban cudi cang khong dugc thong qua.?!

Bén canh d6, khoan 2 Piéu 5 Rome I-P dua ra dinh nghia vé hop dong
tieu dung la: hop dong duge ky két béi mot thé nhan (nguoi tiéu dung) Ia
ngudi thudng tri tai mét qudc gia thanh vién véi muc dich ¢6 thé duge coi la
nam ngoai hoat dong thuong mai hoic ngheé nghiép cia minh véi mot ngusi
khdc (nguoi chuyén nghiép) hanh dong trong viéc thyc hién cong viéc hoac
nghe nghi¢p ctia minh.

Vi dinh nghia trén, Rome I-P di mé rong ding ké pham vi cdc loai hop
dong dugce xem la hgp dong tiu dung so véi Cong udc Rome nim 1980,
trong khi Cong uéc Rome nam 1980 chi giéi han hop dong tiéu dung la “hgp
dong ¢6 muc dich cung cip hang héa hoic dich vu”.? Pong thoi, Rome [-P
cting da lam 1o rang rang chi ¢6 thé nhan méi ¢6 thé 1a ngudi tiéu dung. Tuy
nhién, trong khi pham vi cdc loai hgp dong duge mé rong, pham vi thé nhan
6 thé 1a ngudi tiéu dung lai bi gidi han 6 “ngusi thudng tri tai mot qudc gia
thanh vién” - tic loai trlit nguoi tiéu ding ¢ nai cu trd thudng xuyén 6 qudc
gia bén ngoai EU. Diéu nay di giy ra nhting tranh cii nhit dinh.” Bdo cdo
ngay 20/11/2007 dugc thong qua béi Uy ban Céc vin dé phip Iy ctng da sia
déi de xuit ctia Uy ban chau Au theo hudng khong giéi han ngusi tiéu ding
phai thuong tru tai quéc gia thanh vién caa EU.

Ngoai ra, khodn 2 Pi¢u 5 Rome I-P di thay thé cic dieu ki¢n tai khoan
2 bitu 5 Cong udc Rome 1980, véi cdc tieu chi méi d€ dp dung quy tic xung
dot phdp luat. Cu thé, luat ctia quéc gia noi ngudi tiéu dung thudng trd sé
dugc dp dung néu: (i) bén chuyén nghiép thuc hién hoat dong thuong mai tai
qudc gia do, hoidc (i1) chi dao cdc hoat dong hudng té1 quic gia d6. e xuit
nay nhan dugc su tng hé rong rai, vi cic dieu ki¢n trong Cong udc Rome
1980 khong con phut hgp véi thuc t€ hgp dong qua internet, khi khong yéu
cau ngudi tieu dung phai ky két hop dong tai qudc gia minh.* Tuy nhién, d6i
vl ngoat 1¢ “trit khi chuyén gia khong biét ngusi tiéu dung thuong tri 6 dau
va su thi€u hiéu biét nay khong phai do so sudt ctia anh ta” thi Nghi vién chau

20 Ole Lando, Peter Arnt Nielsen, tldd, tr. 17, truy cap ngay 17/6/2024.

21 Xem thém: “Civil and commercial judicial cooperation: converting the Rome Convention
on the law applicable to contractual obligations into a Community Regulation, Rome 17,
https://ocil.secure.europarl.europa.eu/oeil/popups/summary.do?id=1011472&t=e&l=en,
truy cap ngay 17/6/2024.

22 Diéu 5.1 Cong uéc Rome nim 1980.

23 Max Planck Institute for Comparative and International Private Law, tldd, tr. 272.

24 Explanatory Memorandum Rome I-P, tldd, tr. 7, truy cap ngay 17/6/2024.
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Au di khong chdp nhan va trong Bio cdo ngay 20/11/2007 dugce thong qua

béi Uy ban Cdc vin dé phip ly cting da x6a bé ngoai 1é nay.”

Tém lai, trdi qua moét qud trinh dai xem xét va duc két, cic qudc gia thanh
vién va Nghi vién da théng nhit thong qua ditu khoan vé luat dp dung trong
hop dong tiéu dung duge quy dinh tai Pieu 6 ctia Quy tic Rome I nhu sau:

Veé nguyén tic, trong trudng hop cic bén khong thoa thuan chon luat dp
dung, phdp luat cta qudc gia noi nguoi tieu dung thusng tru sé duge dp dung
dé dieu chinh hgp dong.* Noi ngusi tieu dung thudng tri duge hiéu a “noi
ngudi tiéu dung cu tri trén thuc t€ chit khong chi la cu tri chinh thiic”.? Quy
dinh nay dugc dit ra nhim bio vé quyeén loi ctia nguoi tiéu dung boi phdp luat
¢6 o1 nhit danh cho ho. Tuy nhién, cin luu y ring, Quy tic Rome I khong
bao v¢ nguoi tieu dung trong moi trudng hop. Ngudi tiéu dung chi duge phdp
luat EU bao v¢ trong vin dé luat dp dung khi va chi khi hgp dong tieu dung
dugc ky két véi bén chuyén nghiép néu: (i) Bén chuyén nghi¢p theo duéi cic
hoat dong thuong mai hoic nghe nghi¢p ctia minh tai quéc gia noi nguoi tiéu
dung thudng trii; hoidc (i) Bén chuyén nghi¢p, bing bit ki phuong thiic nao,
chi dao hay quan ly cdc hoat dong dé hudng té1 quéc gia ndi nguoi tieu dung
thutng tri hay nhim t6i mét s6 qudc gia bao gom ci quéc gia noi ngudi tieu
dung thudng tri, dong thoi, hgp dong duge ky két phai la két qua cia cdc hoat
dong néu trén.® Bén canh do, hop dong tieu dung duge dé cap 6 day cang
khong duge thudc cde ngoai 1¢ ma Quy tic nay da quy dinh.”

Quy tic Rome I khong loai trit quyén tu do thoa thuan cta cic bén.
Tuy nhién, viéc nay khong duge phép tude doat di sy bio vé ma ngudi tiu
dung ding 1& dugc hudng tii nhting quy dinh khong thé bi xAm pham béi thoa
thuin néu trén ctia phdp luit cta nude sé duge dp dung trong trudng hgp cic
bén khong ¢6 théa thuan chon luat.” N6i cdch khdc, su gidi han quyén ty do
thoa thuan lya chon luat dp dung duge thé hién 6 chd: Cic bén duge thoa
thuan lya chon luat dp dung nhung nhting quy pham bit bu¢c nhim bao v¢é
nguol tieu dung trong phdp luit cua qudc gia ndi ngudi tiéu dung thuong tri
khong thé bi vi pham béi luat do cdc bén lua chon trong hop dong. Theo do,
phdp luat do cdc bén lya chon sé dugce so sdnh vdi cdc quy dinh bit budc trong
phdp luat ctia nudce noi ngudi tiéu dung thudng trd trong tiing trudng hop cu
thé, nhim muc dich xdc dinh cdc dieu khoin ¢6 1gi nhit cho ngusi tiéu dung.™
25  Max Planck Institute for Comparative and International Private Law, tldd, tr. 274.

26  Ditu 6.1 Quy tic Rome I.

27 Ivana Markovinovic Zunko, “Applicable Law for Consumer Contracts according to the Reg-
ulation (EC) No. 593/2008 on the Law Applicable to Contractual Obligations (Rome I)”,
16™ International Scientific Conference on Economic and Social Development - The Legal Challenges of
Modern World, 2016, tr. 17.

28  Poan 25161 md dau va Bitu 6.1 Quy tic Rome I.

29  Xem thém: Ditu 6.4 Quy tic Rome L.

30  Pitu 6.2 Quy tic Rome I.

31  Benedikt Schmitz, “Rethinking the Public Interest in Consumer Protection: A Critical Com-

parative Analysis of Article 6 Rome I Regulation”, European Journal of Comparative Law and
Governance, No. 9, 2022, tr. 222.
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Néu két qua ctia sy so sinh cho thay luat do cdc bén lua chon ¢é muic d6 bao
vé nguoi tieu dung cao hon thi luat d6 sé hoan toan dugce dp dung; ngugce lai,
néu luit do cdc bén lua chon ¢é muic do bio v¢é thip hon thi hgp dong phai
chiu sy di¢u chinh béi ca luat duge chon va cdc quy tic bit buoc trong luat ctia
nudc noi ngusi tiéu dung thudng tri.*

2.2.2. Déi vdi hgp dong lao dong

Cong udc Rome nim 1980 da dua ra cic quy dinh nham bao vé ngudi
lao dong 6 Pieu 6 cua Cong ude. Tuy nhién, khi bit dau qud trinh xay dung
nén Quy tic Rome I, Uy ban chau Au van dua ra mot s¢ dé xuit nhim muc
dich hoan thién cdc quy dinh vé hgp dong lao dong trong Rome I-P:

Thit nhdt, quy tic co ban tai Dieu 6.2.a Rome I-P sé khong chi dp dung
cho truong hgp nguoi lao dong thudng xuyén thuc hién cong viéc cia minh
“ta1” mot qudc gia ma codn trong trudng hop ngudi lao dong thuc hién cong
viéc ctia minh “trong hojc tit” mot quéc gia. Theo Uy ban, nhuing thay déi
dugc de xuit giip dp dung quy tic nay déi véi ngudi lao dong lam viéc trén
mdy bay néu ¢6 “co s6 ¢ dinh dé t6 chiic cong viéc va noi ngusi lao dong
thyc hién cdc nghia vu khdc lién quan dén nguoi si dung lao dong”.” Tuy
nhién, theo quan diém ngugc lai duge dua ra béi Vién Luit tu phdp qudc t€ va
So sinh Max Planck thi dé xuit stta d6i ctia Uy ban Ia khong can thiét vi Pigu
6.2.a ctia Rome I-P da dé cap dén khdi niém viéc lam tam thoi™

Thit hai, lién quan dén viéc dién giai lai Pieu 6.2.a Cong udc Rome, can
b6 sung dinh nghia vé viéc lam tam thoi va quy dinh ring viéc ky két hgp dong
mdi vdi ngudt st dung lao dong ban dau hoic nguoi st dung lao dong thude
cting mot nhém cua cdc cong ty vdi tu cdch a nguoi su dung lao dong ban dau
khong loai trii viée dua cong viée ra nude ngoai la tam thoi™

Thit ba, d&& xuit cia Uy ban lién quan dén viéc dua ra quy dinh o rang
vé hop dong lao dong trén cdc chuyén bay qudc té&, xuit phdt tii viéc phai xdc
dinh noi Iam viéc thudng xuyén cuia cdc ngudi lao dong lam viéc trén mdy bay.
Quan diém cta Vién Luat tu phdp qudc t€ va So sinh Max Planck cho rang:
deé xuat hién tai ctia Uy ban la chua du va khuyén nghi manh meé viéc dp dung
quy tic xung dot d6i véi cdc hgp dong lao dong nay tai Dieu 6.2.b ctia Rome
[-P.** Theo Vién, tranh chdp chi lién quan dén ngudi lao dong hang khong
thudng xuyén duge tuyén dung trén cdc chuyén bay quéc t€. Tiép vién hang

32 Giesela Riihl, “The Protection of Weaker Parties in The Private International Law of The
European Union: A Portrait of Inconsistency and Conceptual Truancy”, Journal of Private
International Law, No. 10, 2014, tr. 350-351.

33  Explanatory Memorandum Rome I-P, tr. 7.

34 Max Planck Institute for Comparative and International Private Law, tldd, tr. 285.

35  Max Planck Institute for Comparative and International Private Law, tldd, tr. 286.

36  Dieu 6.2.b cia Rome I-P: “néu ngusi lao dong khong thusng xuyén thuc hién cong viéc cua
minh & hoic tii bit ky quéc gia nao, hoic anh ta thudng xuyén thuc hién cong viéc cua minh
trong hoic tii moét lanh thé khong thudc chu quyén qudc gia, theo luat phip cia quéc gia noi
¢6 dia diém kinh doanh thong qua d6 anh 4y da ky hop dong”.
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khong hoijc phi cong phuc vu cic tuyén dudng qudc gia duy tri mot noi lam
viéc thudng xuyén 6 qudc gia tuong ung. Néu nhu nhiing nguoi lao dong nay
thinh thodng bay trén cdc tuyén qudc té€, dia diém thutng xuyén thuc hién
cong viéc cua ho khong bi thay déi, néi dung hon Ia ho duge Iam viée tam
thoi 6 nudc ngoai.

Trai qua qud trinh tranh ludn tai Hoi dong, cdc phdi doan nhét tf rang
giéng nhu trong Cong udc Rome, moét quy tic dac biét can quy dinh cdc yéu
t6 két noéi phut hgp lien quan dén hgp dong lao dong cd nhan trong truong
hop khong ¢6 lua chon luat. Tuy nhién, khi cic bén lua chon luat, ngusi lao
dong khong duge mét di sy bao vé danh cho anh ta theo cdc quy dinh ctia luat
cua qudc gia ma lut cua qudc gia d6 1é ra sé duge dp dung trong trusng hop
khong c6 lua chon d6. Cic dé xuit duge dua ra béi Uy ban hau nhu khong
dugc Nghi vién chip nhan. Nghi vién da théng nhit mot dieu khoan vé hgp
dong lao dong cd nhan nhiam can bing lgi ich cia ngudi lao dong va ngudi su
dung lao dong nhu sau:

Theo Quy tic Rome I, Pi¢u 8 dp dung déi véi van dé bao v¢ ngusi lao
dong trong cdc “hgp dong lao dong cd nhan”, khong diéu chinh déi véi thoa
udc lao dong tap thé. Trong trudng hop cdc bén khong théa thuan chon luit
dp dung, hgp dong sé dugc dieu chinh béi phdp luat cua qudc gia noi ngusi
lao dong thusng xuyén thuc hién cong viéc ctia minh.”” Qudc gia noi cong
viéc duge thuong xuyeén thuc hién khong duge coi Ia da thay déi néu nguoi
lao dong thuic hi¢n cong viéc tam thoi 6 mot quéce gia khdc.™ Trong trusng
hop khong xdc dinh dugce phdp luit quéc gia noi ngusi lao dong thuong xuyén
thuic hién cong viéc thi hgp dong sé dugce dieu chinh béi luat cia qudc gia noi
¢6 dia diém kinh doanh ma ngudi lao dong dugce thué.”

2.2.3. Déi vdi hgp dong bdo hiém

Cong udc Rome khong dp dung cho cic hgp dong biao hiém bao gom
cdc rii ro xdy ra tai mot qudc gia thanh vién, ngoai cdic hgp dong tdi bao hiém.
Theo Cong udc, cic Chi thi bdo hiém quy dinh viéc lua chon luit cho cic hgp
dong do.* Mat khdc, Cong udc dp dung cho cdc hgp dong bio hiém trong
d6 rui ro ndm ngoai quéc gia thanh vién. Trong qud trinh ban hanh Quy tic
Rome I, Uy ban di khong dua ra bt ky dé xuit nao lién quan dén hop dong
bao hiém."" Két qua Ia, Nghi vién dua ra mot dieu khoan mdi vé hgp dong bio
hiém, nguyén tic chung Ia hgp dong bio hiém bao gom mot rui ro 16n nhu
dugc dinh nghia tai Piéu 5(d) cta Chi thi Ho1 dong thi nhit 73/239/EEC

37  Piéu 8.2 Quy tic Rome L.

38  Dietu 8.2 Quy tic Rome I.

39  bitu 8.3 Quy tic Rome I.

40  Chi thi Hoi dong (EC) s6 9/619 ngay 8 thdng 11 nam 1990, Chi thi Héi dong (EC) s§ 73/239
ngay 24 thing 7 nam 1973, Chi thi Hoi dong (EC) s6 88/357 ngay 22 thing 6 nam 1988 va
Chi thi Hoi dong (EC) s6 92/ 49 ngay 18/6/1992.

41 Ole Lando & Peter Arnt Nielsen, “The Rome I Regulation”, Common Market Law Review,
Vol. 45, 2008, tr. 1691.
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ngay 24 thing 7 nam 1973 veé viéc phéi hop cic luat, quy dinh va quy dinh
hanh chinh lién quan dén viéc tham gia va theo dudi hoat dong kinh doanh
bao hiém truc tiép ngoai bio hiém nhan tho sé¢ dugce dieu chinh béi luat do cdc
bén lya chon phit hgp véi Pieu 3. N6 dua ra quy dinh d6i véi nhiing trusng
hop khong dp dung nguyén tic chung.*

Quy tic Rome I hién hanh da dua vao Piéu 7 nhiing quy dinh cua Nghi
vién vé hgp dong bao hiém, phan bi¢t gitia hgp dong bio hiém lién quan dén
rui ro 16n va cdc hgp dong bao hiém khdc (rii ro trung binh hogc nho). Péi
v6i cdc hgp dong bao hiém khong lién quan dén rui ro 16n, Rome I cho phép
cdc bén tu do lya chon luat dieu chinh hgp dong, nhung quyén tu do nay bi
han ché béi moét s¢ dicu kién. Cu thé, cdc bén chi ¢6 thé chon gitia mot s¢
phdp luat nhit dinh gom: phdp luat cta qudc gia ¢ rui ro, qudc gia noi ngud
mua bao hiém thudng tri, hoic quéc gia ma ngudi mua bao hiém la cong dan
trong trudng hop bao hiém nhan tho, va mot s¢ phdp luat khdc tuy theo loai
hinh bio hiém va sy kién rti ro.” Déi vdi cdc hgp dong quy dinh tai diém (a),
(b) hoic (e), cic bén c6 quyén tan dung quyén ty do chon luat dp dung cao
hon trong luat cua qudc gia thanh vién. Néu luat dp dung chua dugce cic bén
lua chon thi cdc hgp dong d6 sé duge dieu chinh béi luat phdp cta quéc gia
thanh vién ndi rii ro xdy ra tai thoi diém ky két hop dong. ™
2.2.4. Déi véi hgp dong vdn chuyén

Cong uéc Rome nam 1980 da quy dinh vé vin dé luat dp dung d6i véi
hgp dong van chuyén hang héa trong trusng hop khong ¢6 thoa thuan chon
lut tai khoan 4 Diéu 4. Tuy nhién, hgp dong van chuyén hanh khdch chua
dugc de cap cu thé trong Cong udc nay. Pieu 5 Rome I-P vé hop dong tiéu
dung loai trit tit ca hgp dong van chuyén, ngoai trti hop dong du lich tron
g61.* Thay vao d6, Rome I-P di dé xuit ring: “Trong trudng hgp khong c6
thoa thuan chon luat, hgp dong van chuyén sé duge diéu chinh béi phdp luat
cua nudce noi ngudi van chuyén thudng tri”.*

Tuy nhién, cic qudc gia thanh vién lai mong muén tim kiém giai phdp
mdi." Mic du déu Ia hgp dong van chuyén, tuy nhién, trong khi van chuyén
hang héa dugce coi la hgp dong gitia cic bén cé méi quan hé binh dang thi
van chuyén hanh khdch duge coi 1a hgp dong dién hinh gitia bén manh thé
va bén yéu thé,*® do d6, hanh khdch ctng can phai duge bao vé tuong tu nhu

42 Civil and commercial judicial cooperation: Converting the Rome Convention on the law
applicable to contractual obligations into a Community Regulation, Rome I, tldd, truy cap
ngay 17/06/2024.

43 Piéu 7.3 Quy tic Rome I.

44 Pieu 7.5 Quy tic Rome I “Trong tniong hgp hop dong bao gom cdc nii ro xdy ra & nhiéuw Qudc gia Thanh vién,
hop dong se dugc coi la cdu thanh nhiéu hop dong, méi hop dong chi lién quan dén mét Qudc gia Thanh vien”.

45  Max Planck Institute for Comparative and International Private Law, tldd, tr. 276.

46 Dieu 4.1(c) Rome I-P.

47 Ole Lando, Peter Arnt Nielsen, tldd, tr. 15, truy cap ngay 17/6/2024.

48  Volker Behr, tldd, tr. 251.
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nguioi tiéu dung. C4 1& vi vay ma trong Bdo cdo ngay 20/11/2007 duge thong
qua béi Uy ban Céc vin de phip ly, Nghi vién chau Au da bai bo dé xuit néu
trén cia Uy ban chau Au va quy dinh mot dieu khoan méi danh riéng cho
hop dong van chuyén. Sau khi duge cdc quéc gia thanh vién théng nhit, dieu
khodn vé hgp dong van chuyén da chinh thiic duge quy dinh tai Piéu 5 Quy
tic Rome L

Theo Diéu 5 Quy tic Rome I, hgp dong van chuyén hanh khdch duge
xem la ¢6 su xudt hién cua bén yéu thé Ia hanh khdch. Quy tic Rome I dua
ra bién phdp bio v¢ hanh khdch bing cdch han ché quyén ty chu cua cdc bén.
Theo d6, cdc bén chi ¢6 thé Iya chon gitia cic hé¢ théng phdp luat, trong d6 bao
gom: (1) phdp luat cia qudc gia noi hanh khich ¢6 noi cu tri thusng xuyén;
(i1) phdp luat quéc gia noi ngusi van chuyén thuong tr; (iti) phdp luit quéc gia
ndi ngusi van chuyén ¢é co quan quén ly trung tam; (iv) phdp luat quéc gia noi
khéi hanh hoat dong van chuyén; hoic (v) phép luit quéc gia noi dia diém van
chuyén dén. Néu cic bén trong hop dong van chuyén hanh khich khong cé
théa thuan, hgp dong sé dugce dieu chinh theo luat ctia nudc noi hanh khdch
thudng trd, vdi dieu kién Ia noi khéi hanh hodc noi dén nam 6 quéc gia do;
mit khdc, néu nhting yéu ciu nay khong dugce dip vng thi phdp luit caa quéc
gia noi ngudi van chuyén thudng tri sé duge dp dung.”
3. Phap luat cua moét s6 qudc gia thanh vien ASEAN va cac kién
nghi nham thuc ddy hai hoa héa va nhat thé hoa phap luat trong linh
vuc bao vé bén yéu thé khi tham gia hgp dong co yéu t6 nudc ngoai

O thoi diém hién tai, ASEAN van chua c6 mét khung phdp Iy chung
théng nhét vé tu phdp qudc t€ nhim quy dinh nhting vin dé vé chon luat dp
dung va chon toda dn ¢6 thim quyén gidi quyét tranh chip trong cdc quan hé
hgp dong c6 YTNN. Viéc bao vé cdc chu thé yéu the déi vdi van dé nay cha
yéu dugc thuc hién dya trén cic quy dinh phdp luat riéng biét cua tiing quéc
gia thanh vién
3.1. Quy dinh phdp ludt ciia mot sé quoc gia thanh vien ASEAN
3.1.1. Viét Nam

Phdp luat Viét Nam hién nay di cé mot s6 quy dinh dic biét nhim bio
vé ngudi tiéu dung va ngudi lao dong déi véi dieu khodn chon luit dp dung
khi tham gia vao cdc hgp dong c6 YTNN dugc cu thé héa thong qua Bo luit
Dan sy (BLDS) nim 2015. Cu thé, theo Dieu 683 BLDS nim 2015, trudng
hop cic bén khong thoa thuan luat dp dung, hgp dong tiéu dung sé duge dieu
chinh béi phdp luat quéc gia ¢6 méi lién h¢ gin bé nhit véi hop dong, tic
phdp luit quéc gia noi ngudi tieu dung cu trd. Trudng hop cic bén ¢6 thoa
thuan luat dp dung, tuy nhién, phdp luat dugce chon ¢é anh huéng dén quyén
loi t61 thiéu ctia ngudi tiéu dung theo phdp luat Viét Nam thi phdp luat Viét
49 Khoin 2 Pieu 5 Quy tic Rome I.
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Nam dugc dp dung. N6 cich khdc, néu phdp luat duge chon ¢6 muic dé bio
vé ngudi tieu dung bang hodc cao hon phdp luat Viét Nam thi phdp luat dugc
chon sé dugc dp dung, va ngugce lai.

Tuong ty, d6i véi hop dong lao dong, trudng hop cdc bén khong thoa
thuan luat dp dung, phdp luat quéc gia ¢ méi lién h¢ gin bé nhit véi hgp
dong sé dugce dp dung dé€ dieu chinh, tic phdp luat quéc gia noi ngusi lao dong
thuong xuyén thuc hién cong viéc. Truong hgp cic bén ¢6 thda thuan luat dp
dung nhung phdp luat dugc chon ¢6 anh hudng dén quyeén lgi t61 thiéu caa
nguoi lao dong thi phdp luat Viét Nam sé duge dp dung.

Mic du nhting quy dinh nay bio vé quyén 161 nguoi tiéu dung va lao
dong, nhung pham vi va chi tiét cta cic quy dinh chua thyc sy t61 uu so véi cic
quy dinh cia Quy tic Rome I, dic biét trong viéc xdc dinh va bao vé quyén
loi cta cdc bén tham gia hgp dong c6 YTNN.

3.1.2. Thdi Lan

Phdp luat Thdi Lan khong ¢6 cdc quy dinh cu thé dé bio vé cic bén yéu
thé trong cdc quan hé hgp dong 6 YTNN ma sé dp dung cdc quy dinh chung
dé dieu chinh. V& nguyén tic, toa dn Thdi Lan thuong dp dung cdc quy dinh
vé xung dot phdp luat caa hgp dong dé€ xdc dinh phdp luat dieu chinh déi véi
cdc tranh chdp c¢6 YTNN, quy dinh tai Pao luat Xung dot phdp luat B.E.
2481 Thdi Lan nim 1938 (viét tit la CLAT). Tu khi ¢6 hiéu luc cho dén nay,
Dao luit Xung dét phdp luat Thdi Lan nim 1938 khong duge chinh stia nén
cdc quy dinh vé co ban di 161 thai va boc 10 nhieu khuyét diém, chua theo kip
v6i xu hudng ctia quéc €.

3.1.3. Indonesia

Hi¢n nay, Indonesia chua tién hanh ban hanh dao luat tu phdp quéc t&
nham diéu chinh cic vin dé trong linh vuc tu phdp qudc t€ ma chi dung lai
6 viéc dua ra dy thio vao nim 2023.5 Phdp luat duge dp dung dé€ dieu chinh
quan h¢ dan sy ¢6 YTNN 6 Indonesia chu yéu la cdc quy dinh chung cta
phdp luat d61 véi Indonesia (“Algemene Bepalingen van wetgeving voor Indonesie”
(viét tit Ia AB) ban hanh ngay 30/4/1847 va cic nguyén tic khdc nhau.>
Giong v6i Thdi Lan, Indonesia chua dua ra mot quy tic dic biét nao nham bao

50  Sitarat Yuwadi, Conflict of laws in regard to cross-border consumer contracts, Thammasat University,
2022, tr. 48.

51  Tamawat Srikiew, “Weaker Party Protection in Private International Law: Thailand, Japan
and EU”, EU Studies Diploma Programmes (EU-DPs) Research Paper Cover Sheet, 2017, tr. 2-3.

52 Oleh Humas BPHN, “Siaran Pers BPHN: RUU Hukum Perdata Internasional akan Perkuat
Indonesia dalam Persaingan Global” (Dich: “Thong cdo bdo chi cia BPHN: Du luat Luat tu
phip quéc t€ sé tang cudng siic manh cho Indonesia trong canh tranh toan cau”), https://
bphn.go.id/publikasi/berita/2023033106424623/siaran-pers-bphn-ruu-hukum-perdata-in-
ternasional-akan-perkuat-indonesia-dalam-persaingan-global, truy cap ngay 13/06/2024.

53  Afitah Kusumadara, “Pemakaian Hukum Asing Dalam Hukum Perdata Internasional: Kewa-
jiban Dan Pelaksanaannya Di Pengadilan Indonesia” (dich: “Stt dung luat nudc ngoai trong
luat dan sy qudc té&: Nghia vu va viéc thuc hién tai toa dn Indonesia”), ARENA HUKUM,
Vol. 15(3), 2022, tr. 446.
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vé bén yéu thé déi véi dicu khoan chon luat dp dung tuong tu cdc quy dinh
trong Quy tic Rome 1.

3.2. Kién nghi nham thic ddy hai hoa héa va nhdt thé hoa phdp ludt cdc quoc
gia trong khu vuc ASEAN

Trong khuon khé Cong dong ASEAN, mac du da ton tai gan 60 nam,
cdc qudc gia thanh vién van chua thé dong bo héa phdp luat, dic biét trong
linh vuc bao v¢ bén yéu thé trong hop dong c6 YTNN. Mot trong nhting
nguyén nhan chinh dan dén su khdc biét nay la do tinh da dang vé h¢ théng
phdp luat gitia cic qudc gia, su khdc bi¢t vé trinh do phdt trién kinh t&, xa hoi,
chinh tri va vin héa.

Dé giai quyét vin dé nay, cdc qudc gia thanh viéen ASEAN can ting
cudng dam phdn, déi thoai va hgp tdc siu rong dé thio bo nhiing rao can phdp
ly. Viéc nay sé gitip cdc quéc gia nhan dién duge sy khdc biét trong quy dinh
phdp luat cua minh va tim ra gidi phdp phut hgp dé€ bao vé bén yéu thé trong
hop dong ¢6 YTNN. Qua d6, ASEAN c6 thé tién téi xdy dung moét khung
phdp ly chung trong linh vuc tu phdp qudc té, giam thiéu xung dot phdp luat
va bao v¢ quyén 161 cua cic bén yéu thé. Co quan chuyén mon cia ASEAN
can ti€n hanh tham vin rong rii, tong hop y kién tii nhieu kénh khic nhau dé
nghién ctiu va xay dung cdc dy thiao quy dinh vé vin d¢ chon luit dp dung déi
véi hgp dong c6 YTINN. Cic du thio nay can duge dua ra tham khio tai cdc
Hoéi nghi ASEAN va thu thap y kién tii cdc chuyén gia trong va ngoai khu vuic.
Dbay la qud trinh dam phdn phuic tap, can ¢6 sy dong thuan cao gitia cdc quéc
gia, tuong tu nhu Quy tic Rome I ctia EU, qua d6 hinh thanh mét nén tang
phdp Iy chung nhung van phit hgp vdi dic thit cia tiing qudc gia thanh vién.

Ngoai viéc xay dung cdc quy dinh cu thé, ASEAN cuing c6 thé dp dung
“luat mém” d¢€ dinh hudng cic quéc gia trong khu vuic vé vin dé tu phdp quéc
t€ trong hgp dong c6 YTNN. Phuong phip nay c¢6 thé Ia budc di chién luge,
gitip cdc qudc gia thich nghi dan dan vdi nhiing quy dinh méi ma khong gay
ra sy thay déi dot ngot. Pieu nay sé tao co hoi cho ASEAN tién tdi viéc nhit
thé héa phdp luat trong tuong lai, tuong tu nhu EU da lam trong viéc ban hanh
cdc quy dinh bao v¢ bén yéu thé trong cic hgp dong xuyén bién gidi.

Mot yéu t6 quan trong khdc la cic quéc gia thanh vien ASEAN can xdc
dinh r6 rang cdc d6i tugng duge xem la chu thé yéu thé trong cdc quan hé hgp
dong c6 YTNN, nhu nguoi tiéu dung va nguoi lao dong. Viéc thiia nhan va
bio v¢ cdc déi tugng nay sé gép phan tao ra mét moi trudng phdp ly cong bang,
bao vé quyén 1¢i ctia nhiing ngudi ¢6 it quyén lyc hon trong cdc quan hé hop
dong. ASEAN ¢6 thé tham khio quy dinh ctia EU trong viéc xdc dinh cdc d6i
tugng nay va xay dung cdc bi¢n phdp bao v¢ phtt hgp véi béi canh khu vuc.

Cudi cung, ASEAN can nghién ciu va dp dung phuong phdp gidi han
quyeén ty do théa thuin trong viéc chon luat dp dung dé bao vé bén yéu thé.
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Viéc nay sé khong lam mét di quyén tu do cia cic bén trong hgp dong, nhung
s¢ dam bdo ring bén yéu thé khong bi xAm pham quyén 1¢i t6i thiéu cua minh.
ASEAN ¢ thé tham khio kinh nghi¢m tii Quy tic Rome I ctia EU trong
viéc gidi han cdc lya chon ludt dp dung, bao vé quyén loi cua nguoi tiéu dung
va nguoi lao dong trong cdc hgp dong c6 YTNN. Bén canh d6, viéc quy dinh
phdp luat duge chon phai vugt qua cdc quy tic bit buoc ctng duge xem la ¢6
y nghia quan trong trong viéc bao vé bén yéu thé theo tu phip qudc t€ caa
EU,™ gitip cdc quyén l¢i t6i thiéu ctia bén yéu thé sé luon duge dam bio. @
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