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Tom tat
Nhirng ndm gdn ddy, “hop tdc phdt trién bén ving tiéu viing séng Mekong” la chit d¢ ngay
cang dugc cdc qudc gia tiéu viing song Mekong thdo ludgn nhiéu hon. Trong do, vdn dé sir dung
ngudn nudc hop ly va céng bang dugc cdc qudc gia ddc bi¢t quan tdm. Bai viét nghién ciiu vé
cdc nguyén tdc sir dung ngudn nudc qudc té, trong dé nguyén tdc “sir dung hop ly va céng bing
ngudn nudc qudc 16 la mgt trong nhirng nguyén tdc phap ly co bdn gop phdn dam bdo quyén
loi hop phap cia cdc quoc gia tiéu viing song Mekong trong dé cé Viét Nam.

Tu khoa: Céng uéc New York nam 1997, Hi¢p dinh Mekong nam 1995, nguyén tdc sir dung
hop 1y va cong bang, séng Mekong

Abstract
In recent years, “sustainable development cooperation in the Mekong River subregion” has become
an increasingly important topic for the countries in the Mekong subregion. Among these issues, the
reasonable and equitable use of water resources has received particular attention. The article examines the
principles of international water use, emphasizing that the practical implementation of these principles
will help protect the legitimate interests of the Mekong subregion countries, including Vietnam.

Keywords: 1997 New York Convention, 1995 Mekong Agreement, reasonable and equitable use
principle, Mekong River

Ngay nhan bai: 15/10/2024 Ngay duyét dang: 30/11/2024

1. Khai quat vé nguyén tac sia dung hop ly va cong bang nguon
nudc quoc té

Hién nay, viéc quan ly va stt dung ngudn nudc qudc t€ gita cic qudc
gia 6 thugng nguodn va cic qudc gia 6 ha nguon duge nhan xét 1a khong
hop ly, cong bing.! Dieu nay do dan s6 thé gidi ngay cang ting” din dén

1 Ha Thanh Hoa, “Nguyeén tic stt dung hop 1y va cong bing ngudn nudc qudc t& va mot s¢ vin
de dat ra d6i véi Viet Nam”, Tap chi Nghién ciu ldp phdp, s6 18(418), 2020.

2 Hong Nhung (trans), “Dan s thé gidi sé dat ngudng 9,8 ty ngudi vao nim 2050 - Thdch thic
cho cdc quéc gia”, Tap chi Mat trgn, 2024, https://tapchimattran.vn/the-gioi/dan-so-the-
gioi-se-dat-nguong-98-ty-nguoi-vao-nam-2050-thach-thuc-cho-cac-quoc-gia-58003.html,
truy cap ngay 01/3/2024.
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nhu ciu st dung nguon nude dé€ sinh hoat, san xuit cung gia ting. Bén canh

dé, bién d6i khi hiau cang duge xem la mét trong nhting nguyén nhan lam

xudt hién con khdt “giot nudc, giot vang” & cic quéc gia.> Cdc qudc gia, vi

vay, ¢6 nhtng hanh dong don phuong trong viéc khai thdc, si dung nguon

nudc va dan dén tranh chip gitia cic qudc gia.

Nhim tao dieu kién dé cdc qudc gia c6 chung mot nguon nudce cé thé
khai thdc ngudn nudc hgp ly va cong bang, nguyén tic “sui dung hop ly va
cong bing nguon nude qudc t&” duge xay dung va déng vai trd quan trong
trong viéc khai thdc, si dung ngudn nudc quéc t&, ddm bio hai hoa loi ich
va giam thi€u nguy co xay ra tranh chip gitia cic qudc gia.* Nguyén tic
dugc ghi nhan cu thé tai cdc dieu uéc qudc t€ da phuong va song phuong
nhu: Cong uéc New York naim 1997 vé luat stt dung cic ngudn nudc qudc
t€ vao muc dich phi giao thong thuy, Hi¢p dinh Hop tdc phdt trién bén
viing luu vuc song Mekong nam 1995,. ..

1.1. Nguyeén tdc sit dung hop ly va cong bang nguon nudc quéc té trong Cong

udc New York nam 1997 vé ludt sit dung cdc nguén nuéc quoc té vao muc dich

phi giao théng thiy

Cong udc New York nam 1997 vé Luit st dung cdc ngudn nudc
quéc t&€ vao muc dich phi giao thong thay (Cong udc New York 1997)
dugc thong qua ngay 21/5/1997 1a cong ude dau tién dieu chinh quan hé
gitia cic qudc gia trong viéc su dung ngudn nudc lién qudc gia mot cich
cong biang, hop ly gitia thugng Iuu va ha luu, cung véi d6 la thuc hién
cdc nghia vy dya trén nguyén tic qudéc t&.° Dieu 5 Phan II cua Cong udc
New York 1997 ghi nhan nguyén tic st dung hop ly va cong bing nguon
nudc qudc té€ - day 1a nguyén tic duge coi la xuong s6ng, la nén tang cua
Cong udc® nham diéu chinh hanh vi st dung ngudn nudc cia cic quéc
gia, theo do:

Thit nhdt, cic qudc gia chung ngudén nudc c6 quyén duge st dung
nguotn nude quéc t€ nham phdt trién kinh t€ - xa hoi, phuc vu cho quéc
gia, tuy nhién viéc st dung cting di doi véi viéc phét trién va bao vé nguon
nudc qudc t&, tranh giy thodt, lang phi khi cic qudc gia cung chia sé chung
nguodn nudc quoc t€. Do d6, cic qudc gia ven ngudn ¢é nghia vu phai tuian
tha cdc vin deé sau:

3 Song Minh, “Viét Nam kéu goi st dung cong bing va hop 1y tai nguyén nude song Mekong”,
Bdo Lao Dgng, 2023, https://laodong.vn/thoi-su/viet-nam-keu-goi-su-dung-cong-bang-va-
hop-ly-tai-nguyen-nuoc-song-mekong-1176246.1do, truy cap ngay 01/3/2024.

4 Ha Thanh Hoa, “Nguyén tic nghia vu hop tdc cua cdc qudc gia trong khai thdc ngudn nuéce
song Meé Kong”, Tap chi Nghién ciiu Ldp phap, s6 04(476), 2023.

5 Nguyén Chi¢n Thing, Hoang Gia Minh, “Bai 3: Bio v¢ ngudn nudc 1a bio vé sy séng”,
Bdo Qudn dgi nhan ddn, 2021, https://www.qdnd.vn/xa-hoi/cac-van-de/bai-4-thich-ung-de-
ton-tai-va-phat-trien-654816, truy cap ngay 01/3/2024.

6 Stephen C. McCaftrey, “Convention on the Law of the Non-Navigational Uses of Interna-

tional Wattercourses”, Codification Division, Office of Legal Affairs, 1997, https://legal.un.org/
avl/ha/clnuiw/clnuiw.html, truy cap ngay 01/3/2024.
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Mot 1a, dam bao cic qudc gia ven ngudn déu nhan dugce 161 ich t61 uu
nhim thoa min cdc nhu cau riéng biét trong viéc st dung nguon nudce nhung
khong lam anh hudng té1 quyén ctia cic qudc gia ven nguon khic.” Trong
vu Nha mdy bét gidy trén séng Uruguay,® Argentina da khoi kien Uruguay vi
da ¢6 hanh vi vi pham khi xiy dung nha mdy ma khong thong bdo trudc
cho Argentina. Argentina cho ring viéc xay dung nay de doa dong song va
moi truong, ¢6 kha ning lam gidm chit lugng nudc va gy thiét hai xuyén
bién gidi. Tuy nhién, sau khi xem xét chiing cu, Toa khing dinh khong c6
bang chiing thuyét phuc cho thidy Uruguay giy hai ti ngudn nudc cung
nhu giy hai cho cdc quéc gia ven nguon nhu Argentina. Toa da xdc dinh
rang Uruguay ¢ quan tim dén loi ich cia cdc quéc gia chung nguon nudce
va c6 nhung hanh dong dé€ ngan chin thiét hai ddm bao hai hoa lgi ich cho
cdc qudc gia khdc trong cuing luu vuc khi khai thdc 161 ich ngudn nude quéc
t€ cho riéng minh. Do d6, Toa cho ring day khong phai Ia hanh vi vi pham
trong viéc chia sé hgp ly va cong bing nguon nude qudc t&€ béi Uruguay ¢6
su can bing gitia phdt trién kinh t€ va bio vé moi truong.’

Hai Ia, viéc cdc qudc gia st dung, phdt trién va bio vé ngudn nudc
qudc t€ can phai tuong thich va hai hoa véi nhau d€ dat duge viéc su dung
t61 uu va bén viing 161 ich tit d6, ¢6 tinh dén 1¢i1 ich cua cic qudc gia nguon
nudc lién quan, phit hgp vdi viéc bao vé day du nguon nude (Piéu 5, Cong
uéc New York 1997).

Thii hai, mdi quoc gia khi khai thdc, stt dung nguon nude quoc t€ cung
phai tinh dén cdc yéu t6 dia ly, thuy vin, thuy hoc, sinh thdi va nhtng nhan
t6 tu nhién khdc."” Tiéu biéu, trong vu tranh chip nudc song Jordan gitia
Israel va Palestine, mac du ca Israel va Palestine déu nim trong vung khi
hau kho cin, tuy nhién véi tinh hinh bién déi khi hau dot ngot, tinh trang
hén loan va ngheo déi nghiém trong.,hon ntia, su kiém sodt caa Israel lam
han ché kha ning ti€p can nudc, khién nhu ciu nudc cua Palestine cang tré
nén cip thiét. Do dé, dit ra vin dé Palestine can dugc st dung nguon nudc
nhiéu hon."

Ngoai ra, Cong udc con dit ra cdc dieu kién khdc nhu sy anh huéng
ctia mét hay nhiéu loai hinh st dung nguén nudc; cic muc dich st dung

7 Ha Thanh Hoa, tldd (4).

8 International Court of Justice (ICJ), Pulp Mills on the River Uruguay (Argentina v. Uruguay),
2010, https://www.icj-cij.org/case/135/judgments, truy cap ngay 01/3/2024.

International Court of Justice (IC]), tldd, tr. 177.

10 Ha Thanh Hoa, tldd (1); International Law Commission, “Draft articles on the law of the
non-navigational uses of international watercourses and commentaries thereto and resolution
on transboundary confined ggroundwate”, Yearbook of the International Law Commission, Vol.
II, Part Two, 1994, tr. 101.

11 Assma Shabab, “Water: A Matter of Cooperation or Conflict Among Jordan, Israel, and Palestine”,
The Henry L. Stimson Center, 2023, https://www.stimson.org/2023/water-a-matter-of-coopera-
tion-or-conflict-among-jordan-isracl-and-palestine/ truy cap ngay 01/03/2024.
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ngudn nudc hién tai va tiém nang hay vin dé vé bao ton, bao vé, phdt trién
va tinh kinh t€ cta viéc st dung tai nguyén nudc cia nguon nudc, chi phi
cho cdc bién phdp d6; hay cic phuong dn c6 gid tri tuong duong cho moét
loai hinh st dung nudc hién tai hoic trong quy hoach.

Cong udc khong dat ra viéc xem xét yéu t6 nao la uu tién nhat, ma
yéu cau xem X€t tit ca cdc yé€u td lién quan moét cich dong thoi, ti d6é dua
ra két luan trén co s6 téng thé dé€ xdc dinh tinh hgp ly va cong bang. Tuy
nhién, vin c6 truong hgp ngoai 1¢ ¢6 thé xdc dinh dugce yéu td “dugc uu
tién nhit” dugc quy dinh tai Biéu 10, Cong udc gidn tié€p thuia nhan “dic
biét quan tim dén nhu ciu thiét yéu ctia con ngusi”.'* Vi quyén con ngudi
la mét trong nhung quyén duge phdp luit qudc t& bao v¢, va con nguodi
ddng vai tro quan trong trong viéc xay dung va duy tri xa hoi. Do d6, khi
xem xét cdc yéu td nhu ciu canh tranh gitia cic qudc gia, nhu cau thiét yéu
cta con nguoi luon duge dat lén hang dau. Trong viéc su dung ngudn nudc
cting vay, dé ddnh gid tinh hop ly va cong bing, yéu t6 con ngudi sé duge
uu tién hang dau, nhim xem xét viéc st dung ngudn nudc c6 gy tic dong
xau dén con nguoi hay khong.

1.2. Nguyeén tdc sit duyng hop ly va cong bang nguon nudc quoc té trong Hiép
dinh Hop tdc phdt trién bén viing luu viic song Mekong nam 1995

Nguyén tic st dung hgp ly va cong bang ngudn nude quéc t€ da duge
ghi nhan tai Pieu 5 Hi¢p dinh Mekong 1995," theo d6, Hiép dinh cho
phép cdc qudc gia trong luu vuc chia sé ngudén nudc mot cdch hop ly va
cong bing. Tuy nhién, nguyén tic nay tai Hiép dinh lai khong duge quy
dinh mot cich day du nhu 6 Cong uéc New York 1997. Du vay, ¢6 thé
hiéu rang viéc st dung cong bing khong cé nghia Ia cdc qudc gia sé st dung
hoic chia s¢ mot lugng nudc ngang bang nhau. Mbi quéc gia sé st dung
lugng nudc pht hop tuy theo nhu cau cung cdp nudc sinh hoat va san xuit
luong thyc, can nhic dén cdc yéu t6 lién quan dén viéc su dung nudc hop
ly va cong bing cho méi quéc gia.'

Viéc xem xét su dung ngudn nudc ¢ cong bang, hop ly hay khong,
nd6i cdch khidc Ia ¢6 anh hudng tdi cdc qudc gia thanh vién hay khong sé do
MR C quyét dinh. Khi ¢6 bit ki hoat dong st dung ngudtn nudc trén dong

12 Nguyén Thi Van Huyén va Lé Minh Nhuyt, “Mot s6 nguyén tic co ban trong viéc khai thdc,
st dung, bao ton, quan ly déi véi song quéc té€ - Giai phdp cho viéc bio vé quyeén l¢i cua cdc
nudc ha nguodn song Meé Kong”, Ky yéu Hgi thdo qudc t¢ “Bdo v¢ méi triong vdi on dinh chinh
tri, xa hgi va phdt trién kinh t¢ - nhimg vdn dé kinh té ddt ra”, Trudng Pai hoc Luat TP. Ho6 Ch{
Minh, 2017.

13 PV, “Hiép dinh Mekongnim 1995, Trang thong tin dién tir Cuc Quan ly tai nguyén nudc, 2010, http://
dwrm.gov.vn/index.php/vi/news/Hop-tac-quoc-te/Hiep-dinh-Mekong-nam-1995-1114/,
truy cap ngay 02/3/2024.

14 Ho Huong, “Ddnh gid su phtt hop gitia cdc diéu udc qudc t€ vé tai nguyén nudc viung DBSCL
v6i Luat Tai nguyén nudc”, Cong théng tin dién tir Quéc héi Viét Nam, 2023, https://quochoi.vn/
tintuc/Pages/tin-hoat-dong-cua-quoc-hoi.aspx?ItemID=78633, truy cap ngay 01/3/2024.
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chinh hay nhdnh song Mekong déu phai thong bdo, tham vin trudc hoic
théa thuan cu thé véi MR C." Tuy nhién, Hi¢p dinh lai khong c6 nhing
quy dinh cu thé vé cic yéu t6 dung dé¢ “do luong” tiéu chuin st dung hgp
ly va cong bang, giy kho khan cho MRC trong viéc xdc dinh su dyng
nguodn nudc.

MRC di dat dugce nhieu két qua tich cuc gép phian thic ddy sy phét
trién & cdc nudc thanh vién, ting cusdng co ché hgp tdc gitia cdc nudc ven
nguon va cdc khu vuc lién quan khdc.'® Tuy nhién, viéc Hi¢p dinh trao
quyén cho MR C qud nhiéu ma khong dit ra cdc yéu t6 cu thé dé xdc dinh
nguyén tic cong bang va hop ly da dan dén cdc vin dé nhu sau:

Thit nhdt, vai tro cia MR C trong ddnh gid viéc su dung cong bing va
hop ly nguon nudce gitia cdic qudc gia thanh vién chua ro. Viéc Hiép dinh
khong quy dinh 16 rang da vo tinh khién MRC “lam quyén” dong tinh,
chdp thuan phé duyét mot s6 dy dn dem lai nhiéu rui ro, bi phan d61, tham
chi 1a vi pham nghiém trong nguyén tic st dung ngudn nudc hop ly va
cong bang."” Pieu nay ctng cho thiy vin dé bit cap khi trao cho MRC
quyén quyét dinh thé nao la st dung nguén nudc mot cdch hop ly va cong
bang. Viéc quyét dinh thé nao 1a hop ly va cong bing con rit cha quan.
MRC can phai can nhic nhiéu yéu t6 khdc nhau nhu dia ly, khi hau, dan
53, kinh t€ va chinh tri cua tiing qudc gia, khién vi¢c ra quyét dinh dé gay
tranh cai.

Thii hai, co ch€ hgp tdc gitia cdc qudc gia 6 khu vuc song Mekong
con thi€u. Trong luu vuc song Mekong, chi ¢é 4/6 quéc gia tham gia Hi¢p
dinh. Cdc nudc hién dang la thanh vién con thi€u su hgp tic trong viéc su
dung ngudn nudc.™®

2. Viéc thuc hién nguyeén tic si dung hop ly va cong bang nguon
nudc qudc té tai song Mekong

Song Mekong nu6i dudng hai vung kinh t€ trong diém ctia Viét Nam
Ia dong bing song Cuu Long va Tay Nguyén."” Nguon 1gi tit song Mekong

15 Lynn Phan, “The sambor Dam: How China’s breach of customary international Law will
affect the future of the Mekong River Basin”, The Georgetown Environmental Law Review, Vol.
32(105), 2019, https://www.law.georgetown.edu/environmental-law-review/wp-content/
uploads/sites/18/2020/01/GT-GELR 190047.pdf, truy cap ngay 02/3/2024.

16  Leé Hai Binh, “Uy hoi song Mé Cong - Thuc tién va trién vong”, Ly ludn chinh tri, s6 7, 2019
http://opac.hnue.edu.vn/EDetail.aspx?ID=16060, truy cap ngay 03/3/2024.

17 Vo Trung Tin, Ng6 Gia Hoang, “Tdc dong cua viéc xay dung thuy dién trén song Mekong
dén an ninh moi trudng cua Viét Nam - Mot s6 vin dé phdp ly dit ra”, Tap chi Khoa hoc phdp
ly Viét Nam, s6 04(116), 2018.

18  Nhung, “Lién minh Cudu song Mé Kong ra thong cdo veé thay dién Sanakham”, Trung tdm
Con nguoi va Thién nhién, https://nature.org.vn/vn/2020/06/lien-minh-cuu-song-me-kong-
ra-thong-cao-ve-thuy-dien-sanakham/, truy cap ngay 05/3/2024.

19 Bo Ngoai giao (2015), Tdng quan h¢ théng diéu wdc qudc té lien quan dén qudn tri ngudn nudc va
nhimg vdn dé dat ra trong qud trinh héi nhdp quéc té, tr. 11, http://www.vncold.vn/modules/cms/
upload/10/TuLieu/150803/ThamLuanBoNgoaiGiao.pdf, truy cap ngay 10/4/2024.
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¢ y nghia dic biét quan trong d6i vdéi ngusi dan 6 khu vuc nay trong
viéc tao ra nguodn sinh k€. Song viéc khai thdc, st dung nguén nudc song
Mekong hi¢n giy ra nhting tic dong tiéu cyc d6i véi cdc qudc gia tiéu vung
song Mekong, trong d6 ¢6 Viét Nam.

2.1. Viéc thyc hién nguyén tdc six dung hop ly va cong bang nguon nudc quoc té
tai song Mekong theo Cong woc New York 1997 vé ludt sit dung cdc nguon nudéc
quéc té vao muc dich phi giao thong thiy

Duia trén thuc trang 6 Viét Nam hién nay véi cdc cong trinh dap thuy dién
trén song Mekong dang duge van hanh, véi cic tiéu chi duge néu tai khoin
1 Bitu 6 Cong udéc New York 1997, khong thé dé dang két luin mét du dn
thay dién vi pham nguyén tic st dung hgp ly va cong bing ngudn nude quéc
t€ theo Cong uéc New York 1997.%

Khi cic qudc gia trong luu vic song Mekong st dung ngudn nudc song
thong qua viéc phdt trién dy dn thay dién, phai xem xét dén loi ich cua cic
qudc gia ¢6 lién quan khdc, dong thoi tién hanh cdc bién phdp thich hop dé
phong ngtia viéc gay hai ding ké cho cic qudc gia chung ngudn nudc khic.
Viéc xdy dung va van hanh cic dap thay dién trén song Mekong da giy ra
nhiéu hé luy.

Déi vdi néng nghiép, tai Viét Nam, s6 lugng 16n cdc dap thuy dién trén song
Mekong da lam suy gidam khéi lugng nudc 6 dong bing song Cuu Long.?!
Nudc 6 luu vuc song Mekong it thi nudc 6 dong bang song Ciiu Long 1t, din
té1 hi¢n tugng xam nhap min siu. Theo nghién ciu cia MR C nim 2010, hoat
dong xay dung dap thuy dién cua cdc nudc thugng nguodn song Mekong lam
giam dong chiay mua kho, két hgp anh hudng cua bién déi khi hau va nudc
bién dang sé lam gia ting han min, dnh huéng nghiém trong dén nong nghi¢p
va nudi trong thuy sin 6 Pong bing song Cuu Long.? Veé chit lugng nudc,
viéc phidt trién thuy dién cang khién Viét Nam phai d6i mit véi nguy co cao bi
nudc duc “khong sach” tit ludng trén,” lam gidm ning sudt cua gao va hoa qua.

D6i véi hoat dong nghé cd, cic dap thay dién trén song Mekong giy dnh
huéng dén hoat dong nght cd boi thuy dién, gép phan tao ra cdc rao can doi
v6i qud trinh di cu cda c¢d dén dong bing song Ctiu Long.* San lugng ddnh bit
cd cua tting qudc gia bi mét khd nhi¢u Théi Lan (55%), Lao (50%), Campuchia
(35%) va Viét Nam (30%). Phdt trién thay dién dén nam 2040 sé¢ din tdi suy

20 Pham Thuy Bédo Long, Cdc nguyén tdc sit dung nguon nudc quéc té - Mgt s6 van dé ly lugn va thuc
tién song Mé Cong, Khod luan t6t nghiép, Pai hoc quéc gia TP. Ho Chi Minh, tr. 29.

21 Dinh Tuyén, “Nudc song Mé Kong thip ky luc, Bién Ho nhi¢u chéd tro ddy, de doa DB-
SCL”, Bdo Thanh nién, 2019, https://thanhnien.vn/nuoc-song-me-kong-thap-ky-luc-bien-
ho-nhieu-cho-tro-day-de-doa-dbscl-185867347.htm, truy cap ngay 11/4/2024.

22 Nguyén Thi Van Huyén va Lé Minh Nhut, fldd.

23 Do Diéu Linh, “Tdc dong cia phdt trién thay dién Mekong dén an ninh luong thuc 6 Viét
Nam”, Tap chi Céng thuong, 2019.

24 Pham Thuy Bao Long, tldd, tr. 28.



LUAT QUOC TE DOI: https://doi.org/10.70236/tckhplvn.183 75

giam nghiém trong ngudn cung cip cd, cu thé téng sinh khéi thuy san sé giam
tit 40 - 80%.%

C6 thé thdy, viéc phit trién thuy dién 6 cdc qudc gia thugng ngudn da
gay anh hudng 16n dén nhu cau vé kinh t€ ciing nhu doi s6ng ngusi dan 6 Viét
Nam. Mic du vay, khong thé két luan nhanh chéng rang t6ng thé cdc cong
trinh dap thuy dién dang dugce van hanh c6 dang kéo theo vi pham nguyén tic
su dung hop ly va cong bang ngudn nudc quéc t€ béi viec “lugng héa” thiét
hai cho tling cong trinh dap thay dién duong nhu Ia dieu khong thé.

2.2. Viéc thuc hién nguyén tdc sit dung hop ly va cong bing nguon nudc quoc
té tai song Mekong theo Hiép dinh Hop tdc phdt trién bén viing luu vuc song
Mekong nam 1995

Hién nay, trong khuon khé Hiép dinh Mekong 1995, Viét Nam chua thé
két luan mot qudc gia khdc trong luu vuc song Mekong ¢ hanh vi vi pham
nguyén tic st dung hop ly va cong bing nguodn nude quéc té. Viéc dinh gid
muic d¢ vi pham nguyén tic st dung hop ly va cong bing nguon nude qudc
t€ da khong dugc thuc hién trude khi xay dung cdc dap thuy dién trén song
Mekong dé kip thoi c¢é nhung bién phdp ngin chan. Khi h¢ théng cic dap
thay dién tai cdc qudc gia da di vao van hanh thi viéc dp dung nguyén tic nay
cho toan bo hé thong Ia dieu khong thé. Viét Nam khong thé don phuong xdc
dinh dap nao ¢6 tic dong nguy hai hay don phuong yéu ciu cdc qudc gia do
bé dap hay ngiing van hanh cdc nha mdy hién ¢6.%

bong thoi, theo Hiép dinh Mekong 1995, khong ¢6 co quan gidi quyét
tranh chdp, cdc tranh chip dudc gidi quyét thong qua sy thoa thuin gitia cdc
qudc gia. Can cu Pieu 24 (F) Hiép dinh Mekong 1995, cdc vin dé va khic
biét sé dugc giai quyét gitia cdc ki hop cua Hoi dong hoac dugce trinh 1én Hoi
dong. Nhu vay, viéc thuc thi Hi¢p dinh Mekong la dua trén tinh than hop tdc,
thién chi, thoa thuan gitia cic qudc gia. Viéc thi€u nhtng tha tuc giai quyét
tranh chdp va co quan tai phdn, din dén hé qua Ia Uy hoi song Mekong dugc
cho la chi déng vai tro chinh la trung gian hoa gidi va dieu phdéi cic cudc thio
luan gitia dai dién ctia cdc chinh phu quéc gia.”” Bén canh d6, dieu ding tiéc
nhit la hai nudc dau nguon song Mekong la Trung Qudc va Myanmar khong
tham gia ky két Hi¢p dinh Mekong 1995.%

25  International Rivers, “Nhtng thoa hiép bi kich: Nghién cuu cta Hoi dong Uy hoi song
M¢é Cong va cdc tic dong cua viéc phdt trién thuy dién trén song Mé Cong”, tr. 5, https://
www.internationalrivers.org/wp-content/uploads/sites/86/2020/05/factsheet_mrc_coun-
cil_study_-_vietnamese-proof_2.pdf?tbclid=IwAR INkmIhhT]9ePeU5kwcky-8_Fa3C-
8GLerzriW5Pc75-SXOJNQpSNXAMAXI, truy cip ngay 13/4/2024.

26 Pham Thuy Bao Long, tldd, tr. 30.

27  Alistair Rieu-Clarke, Geoffrey Gooch, “Governing the Tributaries of the Mekong - The
Contribution of International Law and Institutions to Enhancing Equitable Cooperation Over
the Sesan”, Global Business & Development Law Journal, 2020, tr. 217.

28  Nguyén Thi Van Huyén va Lé Minh Nhut, tldd.
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3. Mot s6 kién nghi nham si dung hiéu qua ngudén nudc song

Mekong
Thit nhdt, kéu goi cic nudc con lai ven ngudn nudc tham gia Cong udc

New York 1997 va Hi¢p dinh Mekong 1995. Cdc qudc gia trén co sé Cong

udc va Hiép dinh cung nhau tuan thu thuc hién nguyén tic si dung hop ly va

cong bang ngudn nudc dé€ dat dugce su dong thuan, chia sé 161 ich tit cdc qudc
gia ¢6 phan lanh thé ma con song chiy qua.”

Thit hai, can cing ¢ quyén luc caia MR C. Nhu phan tich trén, cdc qudc
gia thanh vién chua thuic su dam bao khai thdc va si dung cong bang va hop ly
nguodn nudéc do MR C khong thuc su ¢6 ti€ng ndi va khong ¢é sy minh bach.
Chinh vi thé, Hi¢p dinh song Mekong can d¢ cap ré rang hon cdc quy dinh
veé viée su dung hop ly va cong bing nguon nude d€ MRC ¢6 ¢o s6 dp dung.
Ngoai ra, Hi¢p dinh cting cin dua ra cic co ché cung nhu quy trinh giai quyét
tranh chdp ¢6 gid tri rang budc phdp ly gitia cdc qudc gia ven song Mekong.™

Thit ba, Hi¢p dinh Mekong 1995 hién chua quy dinh cdc tiéu chi cu thé
dé ddnh gid viéc vi pham nguyén tic stt dung hop ly va cong bang ngudn nudc
qudc t&; dong thoi ciing chua ¢6 mét co quan tai phdn nao duge thoa thuan dé
gidl quyét tranh chip. Vi vay, gidi phdp chinh hién nay caa Viét Nam la kién
tri chinh sdch ngoai giao nham thuyét phuc va trao déi 1¢i ich véi cdc qudc gia
thuong nguodn song Mekong. @
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