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Tom tat
Bai viét d¢ cdp va phdn tich dén cac van dé cé lién quan dén viée cdp gidy phep hoat déng kinh
doanh chiing khodn phdi sinh ciia cong ty ching khodn, mét chii thé quan trong va cung cdp
nhiéu dich vy cho thi truong chimng khodn phdi sinh. Tir do, bai viét dua ra cdc dé xudt cho
hoat dgng ldp phap, givip cdac quy dinh phdp ludt hoan thién hon khi diéu chinh néi dung nay.
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6 giao dich chitng khodn

Abstract
The article discusses and analyzes issues related to the licensing of derivative securities business
activities of securities companies, an important entity providing various services to the derivatives
market. Consequently, the article offers legislative proposals to improve legal regulations
governing this area.
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Né'u thi trudng chung khodn (TTCK) co s6 la kénh huy dong
vén trung va dai han cho nén kinh t€,' thi trudng ching khodn
phdi sinh (TTCKPS) dugc coi 1a thi trudng phong ngtia rui ro cho hoat
dong dau tu cia nha dau tu trén TTCK co $6.> Theo d6, cdc nha dau tu
sé ti€n hanh mé cdc vi th€ mua, bdn sain phim phdi sinh. Viéc nay sé gitip
cho nha dau tu thay vi bdn i sin co s6 d€ cdt 16 khi gid trén TTCK co s
sut giam thi ho sé déng cdc vi thé bdn trén TTCK phdi sinh? d€ hién thuc
héa 161 nhuan, bu dip cho phan gid tri thiét hai cua danh muyc tai san co s6
vdi chi phi thdp. Piéu nay gitip cho nha dau tu cd thé bio v¢é tai san dong
thoi cang lam gidm dp luc bdn thdo trén TTCK co s6.* Tuy nhién, dé cdc
nha diu tu ¢6 thé su dung TTCK phdi sinh nhu 1a mét co ché phong ngtia

1 To6 Thu Minh, “Thuc trang thi trudng tai chinh Vié¢t Nam - Gdc nhin t thi trudng ching
khodn”, Tap chi Thij truong Tai chinh Tién t¢, s6 22, 2021.

2 Nguyén Vinh Hung, “Cdc loai hinh ching khodn phdi sinh”, Tap chi Nghién ciu lgp phap, s6
08(384), 2019, tr. 26.

3 Giang Khoi, “Nhin lai 5 nim hoat dong thi trudng chiing khodn phdi sinh”, Bdo Nhdn ddn,
2022, https://nhandan.vn/nhin-lai-5-nam-hoat-dong-thi-truong-chung-khoan-phai-sinh-
post728669.html, truy cap ngay 10/11/2023.

4 M.P, “Thi trudng ching khodn phdi sinh tiing budc phdt trién”, 2022, https://dangcong-
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trien-616936.html, truy cap ngay 12/11/2023.
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rai ro,” ting ning suit, giam chi phi tai chinh va co cdu lai danh muyc dau
tu® trén TTCK thi can phai ¢6 chu thé cung cdp dich vu nay. Béi lé, cdc
t6 chic kinh doanh dich vu chiing khodn phdi sinh phit trién thi méi ¢
thé tao tien dé quan trong d€ thiic ddy su phdt trién caa TTCKPS.” Tuy
nhién, néu phdp luat khong quy dinh, rang bu¢c cic dieu ki¢n gia nhap
thi trudng cua cdc cha thé cung tng dich vu kinh doanh chuing khodn
trén TTCKPS, sé ¢6 nguy co xudt hién nhiéu chu thé cung ung dich vu
khong dam bao chit lugng lam anh huéng dén hoat dong dau tu ctia nha
dau tu, din dén TTCKPS khong phit trién hiéu qua. Bai viét nay tap
trung nghién ciu cdc quy dinh diéu chinh vé cip gidy phép hoat dong
ching khodn phdi sinh cda cong ty ching khodn (CTCK), nhim phan
tich va lam ro thuc trang quy dinh phdp luat, cing nhu tim ra cdc han ché¢,
bat cap trong quy dinh nay dé dua ra kién nghi hoan thién.

1. Thuc trang va bat cap cua phap luat vé cdp gidy phép hoat
dong kinh doanh chiing khodn phai sinh ctia cong ty ching khoan
1.1. Vé cdp Gidy chiing nhdan dn diéu kién kinh doanh ching khodn phdi
sinh ciia cong ty chiing khodn

Hién nay, cdc quy dinh vé cip Gidy ching nhan du dieéu kién kinh
doanh chung khodn phdi sinh caa CTCK dang dugc ghi nhan tai Luat
Chung khodn s6 54/2019/QH14, Nghi dinh s6 158/2020/ND-CP ngay
31/12/2020 cta Chinh phu vé ching khodn phidi sinh va TTCKPS,
Thong tu s6 197/2015/TT-BTC Quy dinh vé hanh nghe ching khodn.
CTCK dugc thuc hién mot hoic mot s6 hodc toan bod hoat dong kinh
doanh ching khodn phii sinh, bao gdbm: méi giéi ching khodn phidi sinh,
tu doanh chuing khodn phdi sinh, tu vin dau tu ching khodn phdi sinh.®

Theo khoan 2 Piéu 4 Nghi dinh 158/2020/ND-CP, CTCK mudén
dugc cdp Gidy ching nhan du di¢u kién kinh doanh chiing khodn phdi
sinh thi can phai théa man dong thoi cdc dieu ki¢n sau:

1) Phai dugc cidp phép day du nghiép vu kinh doanh ching khodn
gom: tu doanh ching khodn co s6, bao lanh phdt hanh chiing khodn co
s, moi gidi ching khodn co s6 va tu vian dau tu chiing khodn co s6;

11) Phai ddp ung cdc diéu kién vé vén dieu I¢, von cha sé htu nhu

5 K. Lannoo and A. Thomadakis, “Derivatives in Sustainable Finance”, CEPSECMI Study,
Centre for European Policy Studies, 2020, tr. 9; Nguyén Vinh Hung, “Vai tro caa chiing
khodn phdi sinh déi vdi thi trudng ching khodn Viét Nam”, 2019, https://danchuphapluat.
vn/vai-tro-cua-chung-khoan-phai-sinh-doi-voi-thi-truong-chung-khoan-viet-nam, truy cap
ngay 14/11/2023.

6 Gengatharen, Ryan Rasiah. “Regulatory Reform of the Australian Over-the-Counter Deriv-
atives Market”, Southern Cross University Law Review, No. 2, 1998, tr. 7, 8.

7 Nguyén Thu Thuy, “Thuan 1¢i va thdch thuc trong phdt trién thi trudng chung khodn phdi
sinh Viét Nam”, 2017, https://www.sbv.gov.vn/webcenter/portal/vi/links/cm1952dDoc-
Name=SBV306981, truy cap ngay 12/11/2023.

8 Khoin 1 Pitu 4 Nghi dinh s6 158/2020/ND-CP.
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sau: d6i véi hoat dong moi gidi chiing khodn phdi sinh: ¢6 vén diéu l¢,
c6 vén chu sé huu téi thiéu tii 800 ty dong trd 1én; d6i véi hoat dong tu
doanh ching khodn phdi sinh: ¢é von diéu 1¢, c¢6 von chu s6 hutu t6i thiéu
tti 600 ty dong tré 1én; d6i véi hoat dong tu van dau tu chiing khodn phdi
sinh: ¢6 vén dieu 1¢, c¢6 vén chu s6 hau t6i1 thiéu ti 250 ty dong trd 1én;

i1) Pdp ung yéu ciu vé kiém sodt néi bo, quan tri rui ro cho hoat
dong kinh doanh chuing khodn theo quy dinh caa phédp luit vé hoat dong
cua CTCK;

iv) Pdp ung dieu kién vé nhan su: Gidm déc (Téng gidm ddéc), Pho
gidm d6c (Phé téng gidm déc) phu trich nghiép vy va t6i thiéu nim nhan
vién cho moi hoat dong kinh doanh chiing khodn phidi sinh du kién ding
ky ¢6 ching chi hanh nghe ching khodn phut hgp véi quy dinh cua phdp
luat va chiing chi chuyén mon vé chiing khodn phdi sinh va thi truong
chiing khodn phii sinh;

v) C6 ty 1é vén kha dung dat t61 thiéu 220% lién tuc trong 12 thing
gan nhit; thuc hién trich 14p day du cdc khoin du phong theo quy dinh
cua phdp luat;

vi) Khong ¢6 16 trong hai nim gin nhit;

vii) Y kién cua t6 chiic kiém todn dugc chip thuan tai bdo cdo tai
chinh ctia nam tai chinh gan nhit da dugc kiém todn va bdo cdo tai chinh
bdn nién gan nhit da dugc sodt xét (truong hop dé nghi cidp Gidy chiing
nhan du di¢u kién kinh doanh chiing khodn phidi sinh sau ngay 30 thing
6) phai la chip nhan toan phian;

viil) Khong dang trong qud trinh t6 chuc lai, gidi thé, phd san; khong
dang trong tinh trang dinh chi hoat dong, tam ngting hoat dong theo
quyét dinh cua co quan cé tham quyén.

Vé co ban, cdc quy dinh trén di néu ra nhiing diém can thiét cho
viéc cung ung dich vu kinh doanh trén TTCKPS trong dé ¢ cdc yéu t6
veé von, vé con nguoi, vé quan tri dieu hanh va muic d¢ an toan cua chua
thé cung cip dich vy nay Ia CTCK d¢ dam bio khi ning cung ung dich
vu ciing nhu bdo v¢ quyén 11 cua nha dau tu. Tuy nhién, 6 mét géc do
khic, bai viét cho ring cic quy dinh nay vin con diém han ché va bit cap
nhit dinh d¢ dam bao sy chit ché trong hoat dong cung ting dich vu trén
TTCKPS nhim bio vé htiu hiéu nha dau tu.

Thii nhdt, quy dinh vé vén t61 thiéu d¢ CTCK dugc cip Gidy chiing
nhan da dieu ki¢n kinh doanh chiing khodn phdi sinh la chua hgp 1y vi
hai ly do. Mot la, quy dinh vé von téi thi€u d¢ CTCK duge cip Gidy
ching nhan du diéu kién kinh doanh chiing khodn phdi sinh c¢d ba nghi¢p
vy v6i chi mot nghiép vu moi gidi chiing khodn phdi sinh bing nhau la
chua hop ly. Diém b khoan 2 DPiéu 4 Nghi dinh s6 158/2020/ND-CP
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quy dinh: “Truong hop ding ky kinh doanh cd hoat dong moi giéi ching
khodn phdi sinh, tu doanh chiing khodn phdi sinh va tu vin dau tu chiing
khodn phii sinh, cong ty ching khodn phai ¢6 vén diéu 1¢, ¢6 vén chua s6
hou t61 thidu tti 800 ty dong tré 1én”. Trong khi d6, Nghi dinh cung quy
dinh ring CTCK phai ddp ung cdc diéu kién vé vén dieu 1¢, vén chu s6
huu. Trén thuc t€, trong nghi¢p vu kinh doanh chiing khodn phdi sinh,
CTCK c¢6 thé cung ting ba nghi¢p vu: ty doanh, méi gidi va tu vin dau
tu ching khodn phdi sinh. Vay néu CTCK c¢6 du von tii 800 ty tré lén
thi sé ding ky dugc cd ba nghiép vu: tu doanh, moi gidi va tu vin dau tu
ching khodn phdi sinh, chui khong chi ding ky moét nghiép vu moi1 gidi
ching khodn phidi sinh. C6 quan diém cho ring ngoai diéu kién vé vén
con nhieu diéu ki¢n khdc can phai ddp vng. Tuy nhién, n€u xem xét toan
bo Pitu 4 ctia Nghi dinh 158/2020/ND-CP, su khdc biét khi CTCK ¢6
da 800 ty ding ky ca ba nghi¢p vu va ding ky moét nghiép vu moi gidi
ching khodn phii sinh Ia yéu cau vé ngudsi hanh nghé chiing khodn. Do
vay, ranh gidi gita viec CTCK dang ky ba nghiép vu va mot nghi¢p vu
moi gidi ching khodn phdi sinh [a khd mo nhat.

Quy dinh nay néu so sinh véi diéu kién kinh doanh cua ching khodn
o s6 la chua that su hgp Iy. Theo quy dinh tai Pieu 74 Luat Chiing khodn
s6 54/2019/QH14, va biéu 175 Nghi dinh 155/2020/ND-CP ngay
31/12/2020 ctia Chinh phu quy dinh chi tiét thi hanh moét s6 dieu caa Luat
Chiing khodn, ¢6 sy khdc biét rit 16n khi CTCK muén ding ky ca bén
nghi¢p vu trén TTCK co sé va ding ky mét nghi¢p vu kinh doanh trén
TTCK co s6. Cdc muic von t61 thi€u cho tiing nghiép vu Iin luct la: 1) moi
2161 chiing khodn: 25 ty dong; 1i) ty doanh chuing khodn: 50 ty dong; iii)
bao lanh phdt hanh ching khodn: 165 ty dong va 1v) tu vin dau tu ching
khodn: 10 ty dong.” Trong trusng hgp CTCK dé nghi cip phép cho nhi¢u
nghiép vu kinh doanh, vén dieu 1¢ t6i thiéu la téng s6 vén tuong tng voi
tiing nghiép vu dé nghi cdp phép.'’ Biéu nay c6 nghia la CTCK muén ding
ky cd bén nghiép vu kinh doanh trén TTCK co s6 phai ¢6 muic vén t61
thiéu 1a 250 ty. Quy dinh nay thé hién ro sy chénh léch vé yéu cau von gitia
kinh doanh toan b¢ cdc nghi¢p vu va chi cung ting mét nghiép vu. Vi viy,
1o rang quy dinh vé diéu kién vén trong hoat dong cung ting dich vu trén
TTCKPS vin chua tao nén sy khdc biét I1én dé dam bao kha ning cung ting
cdc nghiép vu khdc nhau gidng nhu da tao nén su khdc biét nay trong quy
dinh veé di¢u kién cdp phép cho CTCK trén TTCK so cip.

Hai la, muc vén quy dinh d€ CTCK dugce cap Gidy chiing nhan da
dieu kién kinh doanh chiing khodn phdi sinh 1a thtia. Béi I, diém a khoan

9 Khoin 1 Bi¢u 175 Nghi dinh s¢ 155/2020/ND-CP.
10 Khoin 4 Diéu 175 Nghi dinh s§ 155/2020/ND-CP.
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2 bitu 4 Nghi dinh s6 158/2020/ND-CP da quy dinh di¢u kié¢n dau tién
ma CTCK muén duge cdp Gidy ching nhan du diéu kién kinh doanh
chiing khodn phdi sinh 1a CTCK phai “dugc cip phép day du nghiép vu
kinh doanh chiing khodn”. Theo Piéu 74 Luat Chung khodn s6 54/2019/
QH14, va bieu 175 Nghi dinh 155/2020/ND-CP néu CTCK muén
dang ky ca 4 nghi¢p vu moi gidi, tu doanh, bio lanh phdt hanh va tu vin
dau tu ching khodn trén TTCK co s6 thi CTCK phii ¢6 s6 vén t6i thiéu
12 250 ty. Do vay, viéc quy dinh é diém b khoan 2 Pi¢u 4 Nghi dinh s
158/2020/ND-CP muic vén t61 thiéu d€ CTCK duge cdp Gidy chiing
nhan du di¢u kién kinh doanh chiing khodn phdi sinh la 250 ty la thua.
C6 thé nha lap phdp nghi ring vi véi miic vén thip nhu trén ma s6 lugng
CTCK 6 Viét Nam ¢6 thé ddp ung duge khong phii la nhieu'' thi néu
quy dinh ting thém von sé gy khé khin thém cho nhu cau ting nghi¢p
vu cang nhu tao ra nhiéu chu thé cung cip dich vu trén TTCKPS dé nha
dau tu ¢6 nhitu sy lya chon, ting tinh canh tranh. Tuy nhién, quan diém
chung to1 la can ¢ su khdc biét trong viéc kinh doanh chiing khodn co s6
va cung tng dich vu trén TTCKPS. Do vy, d2 muén xdc dinh di¢u kién
veé von cang la moét dicu kién dit ra d6i1 véi CTCK khi mudn cung cip
dich vu chiing khodn phii sinh thi phai quy dinh muic v6n thém d€ téng
vén dieu 1¢ caa CTCK cao hon muc 250 ty mdi la phut hgp.

Thit hai, yéu cau vé ddp ung yéu cau vé kiém sodt noi bo, quan tri
rui ro cho hoat dong kinh doanh chiing khodn theo quy dinh cuaa phdp
luat vé hoat dong cua cong ty chiing khodn ¢6 diém chua pht hgp. Béi lé,
néu nhu cdc diéu kién vé vén, vé con ngudi, veé ty 1¢ vén khi dung dugc
dinh lugng hda thi tiéu chuin dinh tinh trong trudng hop nay lai khé xdc
dinh va ddnh gid kha ning ddp tng yéu ciu vé kiém sodt noi bo, quan tri
rui ro cho hoat dong kinh doanh chiing khodn. Béi ¢, ¢ tiéu chi ro rang
thi viéc dinh gid méi dam bao sy khdch quan, chinh xdc. Cuy thé, diém d
khodn 1 Piéu 5 Nghi dinh s6 158/2020/ND-CP khi quy dinh ho so dé
ching minh CTCK dat du diéu kién kiém sodt néi bo, quan tri rai ro chi
yéu cau CTCK c6 “quy trinh ki€m sodt noi b, quy trinh quan tri rai ro
cho hoat dong kinh doanh chiing khodn phdi sinh”. Quy dinh van khong
hop ly, béi tai diém b khoan 3 Diéu 84 Luat Chiing khodn s6 54/2019/
QH14 quy dinh CTCK... dugc chinh thic hoat dong sau khi ddp ung
cdc quy dinh sau day:... b) C6 quy trinh hoat dong, quan ly rui ro, kiém

11 “Mac du nim 2022 di ¢6 su ting trudng 16n vé s6 lugng CTCK du dieu kién so véi nim
2017. Tinh dén thing 5/2022, theo théng ké cia UBCKNN, Viét Nam c¢6 khoing 90 cong
ty chuing khodn dang hoat dong, trong d6 ty trong veé s6 luong cong ty ching khodn da digu
kién vé vén dieu l¢ d€ thuc hién cdc nghiép vu kinh doanh CKPS con kh4 thip, bao gom ty
doanh (54,4%), moi giéi (51,1%), tu vin dau tu (75,5%)...” Theo Ng6 Sy Nam, Nguyén Thi
Mai Huyén, “Trién vong va thdch thuic phdt trién thi trudong ching khodn phdi sinh tai Viét
Nam”, Tap chi Thj truong Tai chinh tién t¢, s6 10, 2022.
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sodt nd1 bo”. Do vay, viéc quy dinh trong ho so cidp Gidy ching nhan du
dieu ki¢n kinh doanh chung khodn phdi sinh cuia CTCK phai ¢é “quy
trinh ki€m sodt néi bo, quy trinh quan trj rai ro cho hoat dong kinh doanh
chiing khodn phdi sinh” Ia chua c6 co s6 ching minh CTCK dép ting yéu
cau vé kiém sodt néi bo, quan tri rai ro cho hoat dong kinh doanh chiing
khodn theo quy dinh cta phdp luat. Néu chi yéu cau don gidn nhu trén thi
dieu kién nay phai dugc sta lai thanh CTCK ¢6 “quy trinh kiém sodt noi
bo, quy trinh quan tri rai ro cho hoat dong kinh doanh chuing khodn phidi
sinh”. Tuy nhién, néu doi hoi dieu kién [a CTCK ¢6 “quy trinh kiém sodt
né1 bo, quy trinh quan tri ri ro cho hoat dong kinh doanh chiing khodn
phdi sinh” 1a chua ddm bdo yéu t6 quin tri rii ro, kiém sodt noi bo cua
CTCK la t6t. Trong khi d6, ban chit ctia diéu kién nay la yéu ciu lam sao
dé dam bao CTCK c¢6 quy trinh quan ly rui ro, ki€ém sodt noi bo hiéu qua
dé tii d6 c6 thé cung cip t6t dich vu ching khodn phdi sinh cho nha diu
tu. Do viy, vdi yéu ciu qud chung chung ma khong ¢6 co sé dinh lugng
o nét, quy dinh vé di¢u kién nay chua dat dugc muc tiéu mong mudn.

Bén canh dé, dé ching minh CTCK ddp ung yéu ciu vé kiém sodt
né1 bo, quan tri rui ro cho hoat dong kinh doanh ching khodn, phdp luat
con doi hoi nhan sy cho hoat dong nay phai dam bio ddp ung tiéu chuin
quy dinh khodn 4 Pieu 9 Thong tu 121/2020/TT-BTC Quy dinh veé
hoat dong cia cong ty ching khodn. Trong quy dinh nay, mot trong
nhting tiéu chuidn dit ra tai diém b khodn 4 Bi¢u 9 Thong tu 121/2020/
TT-BTC la: “Trudng bo phan kiém todn noi bo phai la nguoi ¢é trinh
do chuyén mon veé luat, k€ todn, kiém todn; C6 du kinh nghiém, uy tin,
tham quyén dé thuc thi c¢é hiéu qua nhiém vy duge giao”. Vay co sé
n2o va tiéu chi nao xdc dinh la ngudi nay “du kinh nghi¢m, uy tin, thdm
quyeén dé thuc thi ¢é hi¢u qui nhiém vy duge giao® lai [a mét quy dinh
mang tinh dinh tinh ma khong dinh lugng, cang lam tuy nghi hon trong
viéc kiém tra CTCK ¢6 du ditu kién dé duge cip phép cung cdp dich vu
ching khodn phii sinh, qua d6 cang cho thiy quy dinh vé di¢u ki¢n nay
cia CTCK theo quy dinh hi¢n hanh Ia chua ddm bao nhung quy dinh
chinh xdc, hi¢u qua trong viéc bao vé hop Iy nha dau tu si dung dich vu
ching khodn phii sinh.
1.2. Ve dang ky thanh vién giao dich

Ve co ban, d€ ¢6 thé cung ting dich vu ching khodn phii sinh tét thi
CTCK can phii tré thanh thanh vién giao dich trén Sé Giao dich chiing
khodn (SGDCK). bieu 22 Nghi dinh s6 158/2020/ND-CP dia quy dinh
nhting dieu kién tuong d6i day da d€ mot CTCK ¢6 thé tré thanh thanh
vién giao dich trén SGDCK dé cung cip dich vy ching khodn cho khdch
hang cang nhu tién hanh cdc hoat dong ctia minh trén TTCK dugc thuan
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loi va hiéu qua. Cuy thé 1a CTCK ding ky lam thanh vién giao dich trén
SGDCK phai ddp ting cic dieu kién sau:

1) La CTCK dugc thuc hién hoat dong moi gidi chiing khodn phdi
sinh;

11) Pdp dng yéu cau caa S6 Giao dich ching khodn vé ha ting cong
ngh¢ thong tin va quy trinh nghiép vu cho giao dich chiing khodn phii
sinh; va

111) C6 hop dong uy thdc bu tri, thanh todn vdi thanh vién bu tri
chung trong trudng hop ding ky lam thanh vién khong b trii.

Nhin chung, cic quy dinh nay da khd chat ché dé cho CTCK diam béo
¢6 thé tré thanh thanh vién giao dich trén SGDCK va su dung cdc dich vy
nay dé cung cdp cho nha dau tu su dung dich vy chiing khodn phii sinh caa
CTCK dé. Tuy nhién, cdc quy dinh vé noi dung nay cang cé diéu chua
hop ly va con bit cap vé viéc dua ra yéu caiu CTCK phii duge thuc hi¢n
hoat dong moi gidi chiing khodn phdi sinh 1a mét trong cdc diéu kién dé
tré thanh thanh vién trén SGDCK. Khi CTCK cung cip dich vu moi giéi
chuing khodn phdi sinh, CTCK can phai la thanh vién trén SGDCK mdi
c6 thé tién hanh chuyén l¢nh mua, bin cua nha dau tu Ia khich hang cua
minh lén SGDCK, nhim tién hanh so khép 1énh véi lénh cua cdc nha dau
tu chuing khodn phdi sinh mé tai khoan giao dich tai cic CTCK khdc. Tuy
nhién, dau chi c6 CTCK dugc phép hoat dong moi gidi phdi sinh méi can
hoat dong nay, ma ngay ca CTCK c6 nghi¢p vu tu doanh chiing khodn
phii sinh cung can tham gia lam thanh vién trén SGDCK d¢ dat lénh mua,
bdn chiing khodn phidi sinh ctia minh vao trong h¢ théng so khép lénh mua,
bdn ching khodn phdi sinh ctia SGDCK. Vi vay, tai sao cic CTCK chi ¢é
nghi¢p vu tu doanh chuing khodn phdi sinh khong duge phép tré thanh
thanh vién trén SGDCK trong khi ho van ¢é va van cin ¢ nhu cau trén
mdi thuyc hién duge hoat dong ty doanh cia minh?

Cuang can luu y rang khong phai CTCK nao khi dugce cidp phép hoat
dong tu doanh chuing khodn phii sinh la cing dugce cip phép hoat dong
moi gidi ching khodn phdi sinh, vi diéu kién vé vén caa hai hoat dong
nay la khdc nhau, trong d6 diéu kién vé von ctia hoat dong moi gidi chiing
khodn phdi sinh Ia cao hon hoat dong tu doanh chiing khodn phdi sinh."
C6 quan diém cho ring khi CTCK ¢6 du vén dieu 1¢ t6i thiéu la 800 ty
thi ho sé ding ky luon ca ba hoat dong moi gidi chiing khodn phdi sinh,
ty doanh chuing khodn phidi sinh va tu vin dau tu ching khodn phii sinh.
Tuy nhién, nhu phan tich 6 phian 2.1, néu CTCK chua c6 du nhan sy thi
du da muc vén téi1 thiéu 1a 800 ty CTCK cung khong thé xin phép hoat

12 Diém b khoan 2 Pi¢u 4 Nghi dinh s¢ 158/2020/ND-CP; Khoin 1 Pi¢u 175 Nghi dinh
155/2020/Nb-CP.
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dong ca ba hoat dong nén. Do dé, khong phai lic nao CTCK dugce phép
thuc hién hoat dong moi gidi ching khodn phdi sinh cung luon duge cap
phép luon hoat dong tu doanh chiing khodn phii sinh. Vi vy, quy dinh
trén tude di kha nang thuc hién duge nghiép vu ty doanh chiing khodn
phdi sinh caa CTCK, béi lé du dugce cdp phép tu doanh chiing khodn phii
sinh nhung CTCK khong thé thuc hién hoat dong nay khi khong duge
tré thanh thanh vién trén SGDCK.

1.3. Ve diéu kién dugc cdp Gidy chiing nhdn dn diéu kién cung cdp dich vy
bir trit, thanh todn giao dich chiing khodn phdi sinh

Dé cung cip dich vu ching khodn phdi sinh t6t hon va chu dong
hon ma khong phu thuéc vao thanh vién bu trii chung, CTCK c¢6 thé
dang ky d€ dugc cdp Gidy ching nhan da diéu kién cung cdp dich vu bu
trli, thanh todn giao dich ching khodn phdi sinh. Theo d6, muén dugc
cdp Gidy chung nhan du diéu kién cung cip dich vu bu tri, thanh todn
giao dich chiing khodn phdi sinh, CTCK can phai théa man cdc diéu ki¢n
dugc quy dinh tai khoan 2 Bieu 9 Nghi dinh s¢ 158/2020/ND-CP veé
ching khodn phdi sinh va TTCKPS. Nhin chung, cic dieu kién dat ra dé
CTCK c¢6 thé ding ky d¢ dugce cip Gidy ching nhan du diéu kién cung
cdp dich vu b trii, thanh todn giao dich chiing khodn phdi sinh cung gin
giéng cdc dieu kién dat ra d¢¢ CTCK dugce cip Gidy ching nhan da di¢u
ki¢n kinh doanh chiing khodn phdi sinh. Theo d6, c6 vai diém khdc nhau
nhit dinh la vé yéu cau CTCK cin phii dugc cip Gidy ching nhan ding
ky hoat dong luu ky chiing khodn; mic vén nhi¢u hon va ty 1¢ vén kha
dung dat t61 thiéu dat lién tyuc trong 12 thdng gin nhit cao hon. C¢6 thé
thy, nhiing quy dinh trén khd bao qudt va dim bao dugc cdc dieu kién dé
CTCK c¢6 thé thuc hi¢n duge hoat dong cung cdp dich vu bu trii, thanh
todn giao dich chiing khodn phdi sinh. Tuy nhién, cic quy dinh vé dieu
kién nay van con mot vai diém bit cap nhit dinh nhu sau:

Thii nhdt, viéc dua ra dieu kién CTCK phai dugc phép hoat dong
moi gidi chiing khodn phdi sinh méi ¢6 thé duge cip Gidy ching nhin
da dieu kién cung cip dich vu bu trir, thanh todn giao dich chiing khodn
phdi sinh 1a chua hop ly. Béi 1&, diém a khoin 1 Piéu 9 Nghi dinh s6
158/2020/ND-CP quy dinh: “CTCK dugc thyc hién bu trir, thanh todn
giao dich chiing khodn phdi sinh cta minh, khdch hang caa minh va cung
cap dich vu b trii, thanh todn giao dich ching khodn phdi sinh cho thanh
vién khong bu trit va khich hang cua thanh vién khong bu trii d6”. Diéu
d6 ¢6 nghia a hoat dong nay khong chi can thiét cho hoat dong moi gidi
ching khodn phdi sinh ma cang rit can thiét khi CTCK thuc hi¢n hoat
dong tu doanh chiing khodn phdi sinh. B61 CTCK cung rit can phai thuc
hién bu trii, thanh todn giao dich chiing khodn phdi sinh cia chinh CTCK
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khi ty doanh chung khodn phdi sinh. Vay vin dé dat ra, tai sao chi khi
CTCK dugc phép hoat dong moi gidi ching khodn phdi sinh méi duge
cip phép? Day cung chinh la han ché trong quy dinh vé dieu kién d€ tré
thanh thanh vién giao dich trén SGDCK di dugc phan tich 6 phan 2.2.
Thit hai, quy dinh vé ho so dang ky d¢ ducc cidp Gidy ching nhan
dua dieu kién cung cip dich vu bu trir, thanh todn giao dich chiing khodn
phdi sinh cang chua dam bao. Béi 1é, mot trong cdc dieu kién dé duge
cdp Gidy chung nhan du dieu kién cung cip dich vu bu tri, thanh todn
giao dich chuing khodn phdi sinh [a CTCK phai “ddp ting yéu cau vé kiém
sodt nd1 bo, quan tri rai ro theo quy dinh cta phdp luat vé hoat dong cua
CTCK?”, nhung yéu cau trong ho so dugc quy dinh tai diém d khoan 1
bieu 10 Nghi dinh s6 158/2020/ND-CP van chua dam bao dé CTCK
chiing minh né théa man diéu kién d6 nhu da phan tich trong muc 2.1.

2. Kién nghi hoan thién phap luat vé diéu kién cung ung dich vu
kinh doanh ching khoan trén thi truong ching khoan phai sinh

Véi nhung bit cap va han ché€ duge phan tich trén, hudng dén viéc
hoan thién cic quy dinh phdp luat vé viéc cip cdc gidy phép trong qud
trinh hoat dong trén thi trudng chiing khodn phdi sinh ciaa CTCK, tdc gia
ki¢n nghi nhu sau:

Thii nhdt, phdp luat can diéu chinh quy dinh vé vén t6i thiéu dé
CTCK dugc cap Gidy ching nhan du diéu ki¢n kinh doanh ching khodn
phdi sinh. Trong noi dung nay, tdc gid cho ring nén ching phdp luat dp
dung tu duy da va dang dugc van dung tai Piéu 175 Nghi dinh 155/2020/
ND-CP. Theo d6, phdp luat quy dinh mét muiic von t6i thiéu cho mot
nghi¢p vu cua hoat dong chiing khodn phii sinh. Theo dé, néu CTCK
mudn xin phép ti€n hanh nhiéu nghi¢p vu cia hoat dong chiing khodn
phdi sinh thi muc vén téi thiéu sé [a tong muc vén cua cdc nghi¢p vu
ching khodn phii sinh cong véi 250 ty. Con s6 nay chiing minh CTCK
da ¢6 du dieu kién vé von dé xin cdp phép tién hanh ca bén nghiép vu:
moi gidi, tu doanh, bao lanh phdt hanh va tu vin dau tu ching khodn trén
TTCK co s, con cdc nghiép vu cua TTCKPS sé do Chinh phu xdc dinh,
cu thé cé thé la:

- Hoat dong tu vin dau tu ching khodn phdi sinh: 10 ty dong;

- Hoat dong tu doanh chiing khodn phdi sinh: ¢ von diéu 1¢, ¢6 von
chu s6 huu t61 thiéu tii 440 ty dong;

- Hoat dong moi gidi chung khodn phadi sinh: 200 ty dong.

Viéc dp dung kién nghi nay sé dam bao cdc yéu td sau: 1) CTCK khi
mudn thém cdc nghiép vu phii ting mic phdp dinh va 1) mic von phdp
dinh cua CTCK khi tién hanh nhiéu nghiép vu phai la tdng miic vén cua
tting nghiép vu céng lai. Thuc chit, diay khong phii la tu duy mdi ma
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chinh 1a cdch ti€p can dang dugc van dung dé€ quy dinh miic vén phdp
dinh tai D1éu 175 Nghi dinh s6 155/2020/NDP-CP. Di¢u nay tao tinh
nhit qudn trong phdp luat ching khodn va trinh nhung han ché trong
quy dinh muic vén téi thiéu hién nay ctia Nghi dinh s¢ 158/2020/NbD-
CP hién hanh.

Thit hai, can thay d6i tu duy khi dua ra diéu kién ddp ung yéu cau
ve kiém sodt noi bo, quan tri rai ro cho hoat dong kinh doanh chiing
khodn phdi sinh caa CTCK. Viéc phdp luit dua ra yéu cau vé tai liéu nay
tai diém d khodn 1 Piéu 10 Nghi dinh s¢ 158/2020/ND-CP d¢ chiing
minh CTCK dim bdo di¢u kién tai diém g khodan 2 Piéu 9 Nghi dinh
s6 158/2020/ND-CP Ia chua phu hop, béi dieu kién quy dinh diém g
khoan 2 bieu 9 Nghi dinh s6¢ 158/2020/ND-CP Ia khé ching minh.
Phdp luat can thay déi huéng ti€p can trong quy dinh vé dieu kién, cu
thé quy dinh “CTCK c6 quy trinh kiém sodt néi b, quy trinh quéin tri
rui ro cho hoat dong cdc hoat dong giao dich chiing khodn phdi sinh va
khong bi xui phat vé hoat dong kiém sodt noi bo, quan tri rui ro d6i véi
cdc hoat dong giao dich chiing khodn phdi sinh trong thoi gian...”. Piéu
nay sé mang lai hai g1 ich. Mot la, tao diéu kién cho Uy ban Chuing
khodn Nha nuéc (UBCKNN) dé dang kiém tra cdc dieu kién nham cip
gidy phép hoat dong ching khodn phii sinh cho CTCK. UBCKNN
chi can ra sodt ho so xt phat do minh quéin ly 1a ¢6 thé biét CTCK cé
vi pham vé noi dung nay hay khong. Hai la, vin ddm bio hoat dong
kiém sodt noi bo, quéin tri rai ro cua CTCK la ding quy dinh phdp luat
va hi¢u qua. Khi CTCK ching minh dugc trong khodng thoi gian nhit
dinh trong qud trinh hoat dong ma CTCK khong ¢6 sy vi pham phdp
luat trong hoat dong cua minh, khong roi vao cdc truong hop kiém sodt,
van dam bao dugc ty 1¢ vén kha dung dat t61 thiéu 260% lién tuc trong
12 thdng gan nhit, diéu d6 cho thiy quy trinh caa CTCK [a dim béo
va hi¢u qua.

Thit ba, phdp luat can ddm bao hon khi ning thuc hién hoat dong
tu doanh chung khodn phdi sinh caa CTCK. Khi tién hanh hoat dong tu
doanh chuing khodn phdi sinh, CTCK van can phai dugc cip Gidy chiing
nhin du dieu kién cung cidp dich vu bu trii, thanh todn giao dich chiing
khodn phdi sinh va lam thanh vién giao dich trén SGDCK. Cho nén, can
phiai thay déi dieu kién cip Gidy ching nhan du diéu kién cung cip dich
vu b trir, thanh todn giao dich chiing khodn phdi sinh va lam thanh vién
giao dich trén SGDCK theo hudéng “CTCK dugc thuc hi¢n hoat dong
moi gidi hodc ty doanh ching khodn phdi sinh”. Quy dinh nay giip cho
CTCK chi ¢6 hoat dong ty doanh chiing khodn phdi sinh vin c¢6 thé
dugc cdp Gidy ching nhan du ditu kién cung cip dich vy bu trl, thanh
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todn giao dich chiing khodn phdi sinh va lam thanh vién giao dich trén
SGDCK @é thyc hién hoat dong tu doanh ctia minh moét cich c¢é hiéu
qua va khong phu thuéc chu thé khic. Diéu nay khong can phai doi hoi
CTCK muén tu doanh ching khodn phdi sinh bit bu¢c phai xin phép
hoat dong moi gidi, tu vin dau tu ching khodn phdi sinh, giip CTCK
giam bdt dp luc vé yéu ciu vén cang nhu ¢6 thé chi lya chon mot mang
nghi¢p vu trong hoat dong ching khodn phdi sinh.

Tom lai, TTCKPS da mé ra mot co ché phong ngiia rai ro cho nha
dau tu khi tham gia dau tu ching khodn. Tuy nhién, nhiing han ché, bit
cap nhit dinh ctia phdp luat dieu chinh vao hoat dong cip phép cho cic
hoat dong cua CTCK trén TTCKPS da va dang lam cho vai tro va y
nghia cta thi trudng nay chua thé hién dung va tron ven. Tdc gid mong
mudn rang vdi viée chi ra nhting bit cap, han ché trén cing nhu déng
gbép moét s6 kién nghi gép phan hoan thién cic quy dinh nay va giip cho
TTCKPS ngay cang phdt trién manh mé va hi¢u qud, tao di¢u kién cho
viéc cung tng dich vu hi¢u qui, an toan thu hut su tham gia tit nhiéu nha
dau tu t6 chiic va nha dau tu nudc ngoai, ting tinh thanh khoan va sy 6n
dinh cta TTCPKS.” @
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