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Tom tat
Cadc Hiép dinh ddu tu qudc té (intemational investment agreements, ILAs) hiém khi cé quy dinh 1o rang
cho phép nha nudc khéi kién nha ddu tu khi vi pham cdc nghia v do. Tir do, quyén phdn 16 xudt hién
nhit mgt cong cu dé nha niidc co thé kién lai nha dau tu, lam cdn bang hon quyén loi ginia nha nudc va
nha ddu tu. Bai viét nay nghién aiu cdc vdn dé phap ly vé quyén phdn td trong cdc IIA va thic tién dp
dung, tir dé dua ra mét s6 kién nghi cho Viét Nam trong viéc vin dung quyén phan t6 déi véi nhimg
LA ma Viét Nam da, dang va sé ky két.
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Abstract
International investment agreements (ILAs) rarely have explicit provisions allowing the state to sue
investors for breaches of these obligations. Consequently, counterclaims have emerged as a tool for
states to bring claims against investors, thus balancing the rights between the state and the investor.
This article examines the legal and practical issues regarding counterclaims in IIAs, thereby offering
recommendations for Vietnam on utilizing the application of counterclaims in the IIAs that Vietnam
already signed and may sign in the future.
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uyén phan t6 Ia quyén dugce trao cho bi don dé dua ra yéu cau doi

vl nguyén don, khéi kién nguoc lai nguyén don, thay vi chi bdc
bd yéu cau khéi kién cua nguyén don. Trong tranh chip dau tu qudc t& dua
trén Hiép dinh dau tu qudc t& (interational investment agreements, 11As), quyén
phan t6 thudng duge hiéu a quyén ctia nha nudc tiép nhan dau tu, vi nha dau
tu thudng la bén nguyén don. Viéc cho phép nha nudc ¢ quyén phan td sé
gitip tao sy can bang ding ké trong méi quan hé gitia nha nudc va nha dau tu.!
Khi dp dung quyén phan t6, nha dau tu tré thanh bi don, nha nudc tré thanh
nguyén don, ¢ hai bén tranh chip déu cé quyeén bio v¢ 1gi ich ctia minh.?
Viéc dp dung quyén phan t6 sé giip cho nha nudc chi can theo duéi vu kién

1 Andrea K. Bjorklund, “The Role of Counterclaims in Rebalancing Investment Law”, Lewis &
Clark Law School, 2012, tr. 3, https://law Iclark.edu/live/files/14086-1cb172art4bjorklundpdf,
truy cap ngay 19/05/2024.

2 CCSI, “Reform option: Counterclaims”, Columbia Center on Sustainable Investment, 2019,
https://ccsi.columbia.edu/sites/default/files/ content/docs/short%20note%20-%20counter-
claims.pdf, truy cap ngay 28/08/2024.
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trong mot quy trinh t6 tung duy nhit tai trong tai qudc t€, thay vi phai khéi
kién nha dau tu trong mot vy kién mdi theo quy trinh t6 tung trong nudc.
Ngoai ra, viéc cong nhan rong rii quyén phan t§ cia nha nudc sé giam thiéu
khd ning nha nudc bi ki¢n béi nha dau tu.

Theo Nhém Cong tic ITT ctia Uy ban Lién hgp qudc vé Luat Thuong mai
qudc t& (United Nations Commission on International Trade Law, UNCITRAL),
viéc tao co ché thuan 1¢1 hon cho nha nuéc dua ra yéu cau phan t6 1a mét
khia canh quan trong nhim dim bao sy can bing phut hgp gitia cdc nha nudc
I2 bi don va cdc nha dau tu [a nguyén don cang nhu dé thuc ddy hi¢u qua vé
thu tuc, sy cong bang va quy dinh cua phdp luat.> Nhém Cong tdc 11T cta
UNCITRAL dua ra dé xuit ting cudng khuon khé dé cdc qudc gia c6 thé
dua ra cic phan t6 mot cdch hi¢u qua hon, bao gom viéc stia déi cdc ITA hién
¢6 dé quy dinh 1o rang vé quyén phan t6, dam bio rang nha nudc ¢6 thé budc
nha dau tu chiu trich nhiém cho cdc vi pham phdp luat néi dia, nhu nghia vy
vé moi trudng hoic nhan quyén.* Tuy vay, viéc dp dung quyén phan t6 vin
con nhiéu han ché do quy dinh vé quyén nay trong nhiéu IIA chua 1o rang
va thuc tién gidi quyét tranh chip cho thiy chua ¢6 mot quy chuin chung dé
chip nhan yéu cau phan t6 cia nha nudc.

1. Quyén phan t6 trong cac hiép dinh dau tu quéc té€
biéu khoan trong tai hodc gidi quyét tranh chip trong I1A 1a co s6 phdp

ly dé€ xdc dinh thAim quyén cia Hoi dong trong tai d6i véi quyén phan t6 caa

nha nuéc.” Theo s6 lieu cia UNCTAD, hién c6 khoing 208 TIA dé cap yéu
cau phan t6, chi€ém 6,3% trong t6ng s6 3297 1IA,° nhung c6 rit it IIA quy
dinh 16 rang vé trudng hgp nao nha nudc duge st dung quyén phan t6.

Hau hét cdc ITA dé cap yéu cau phan t6 la nhiing IIA th& hé mdi, xuit
hién sau khi ¢6 hiép dinh dau tu song phuong (bilateral investment treaty, BIT)
mau My - Canada naim 2004. Trong giai doan tii khi BIT dau tién gitia Puc
— Pakistan dugc ky két nim 1959 cho dén trudc nhing nam 2000s, cic 1A
hiu hét déu duge soan thio véi muc dich thic ddy dau tu va bao vé quyén
lo1 cho nha dau tu khi thuc hi¢n diu tu vao cdc nha nudc khdc. Cdc IIA nay
3 UNCITRAL, Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of

its thirty-fourth session—Part II, UN Doc A/CN.9/930/Add.1/Rev.1, 2017, doan. 5, https://

uncitral.un.org/en/multilateralpermanentinvestmentcourt, truy cap ngay 17/05/2024.

4 Anna de Luca, Crina Baltag, “Counterclaims in Investment Arbitration: Reflections on
UNCITRAL WG III Reform”, Wolters Kluwer, 2021, https://arbitrationblog.kluwerar-
bitration.com/2021/11/05/counterclaims-in-investment-arbitration-reflections-on-unci-
tral-wg-iii-reform/, truy cip ngay 22/05/2024.

5 Arnaud de Nanteuil, “Counterclaims in Investment Arbitration: Old Questions, New
Answers?”, The Law and Practice of International Courts and Tribunals, Vol. 17(2), 2018, tr.
377, https://doi.org/10.1163/15718034-12341385; Tran Thi Thuan Giang, and Vo Tan
Huy, “Approaches to the Investor-State Dispute Settlement Mechanism Under the Regional
Comprehensive Economic Partnership”, Vietnamese Journal of Legal Sciences, Sciendo, Vol.
11(2), 2024, https://doi.org/10.2478/vjls-2024-0015.

6 UNCTAD, “International Investment Agreements Navigator”, https://investmentpolicy.
unctad.org/international-investment-agreements, truy cap ngay 22/05/2024.
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da s6 quy dinh nha dau tu c¢6 quyén khéi kién nha nudc va khong ¢6 chieu
ngudc lai, cang khong quy dinh nghia vy ctia nha dau tu d6i véi nha nude.”
Su mit can bing nay gy ra dp luc lén nha nudc béi ho phai thyc hién nhieu
nghia vu véi nha dau tu nhung lai ding trudc nguy co bi khoi kién bat ky
lic n2ao. Nhan thdy sy mét can bing nay, mét s6 IIA quy dinh ro rang hoic
¢6 nhic dén quyén phan t6 ctia nha nudc, véi y chi trao cho nha nudc quyén
dugc bio v¢ 161 ich ctia minh khi tham gia vao m6i quan h¢ véi nha dau tu.

Mot trong s6 it cdc ITA trao quyén ro rang cho nha nudc dé khing dinh
yéu cau phan t6 la Hi¢p dinh Pau tu cia Thi trudng chung Pong va Nam
Phi (Investment Agreement For the COMESA Common Investment Area, Hiép
dinh COMESA) nam 2007. Piéu 28(9) vé Gidi quyét tranh chip gitia nha dau
tu - nha nudc cia hi¢p dinh COMESA cho phép Nha nudc dua ra yéu cau
phan t6 khi cho khi nha dau tu khong hoan thanh nghia vy ctia minh theo
Hi¢p dinh nay, bao gobm ci nghia vu tuan thu tit ca cdc bién phdp trong nudc
dp dung hoic ring nha dau tu khong thuc hién tit ca cdc bude hgp ly dé€ giam
thiéu thiét hai c6 thé xdy ra. So sdnh vdi cdc ITA khdc, Hiép dinh COMESA
dugc xem Ia ¢6 sy can biang ding ké trong viéc quy dinh nghia vu cua nha dau
tu, bén canh nghia vu “truyén théng” ctia nha nudc. Trén co s6 yéu cau cua
nha nudc, Hoi dong trong tai dugce thanh 1ap theo Hiép dinh COMESA sé c6
quyén xem x¢t va giai quyét cdc noi dung phan t6 ma nha nudc dua ra.

Phan 16n cdc IIA con lai khong quy dinh 1o rang vé quyén phan t6 hoic
cdc trudng hgp nha nudc ¢6 thé dp dung quyén phan t6. Tuy vay, trong
nhi¢u tinh huéng, nha nudc van cé kha nang dp dung quyén phan t6. Thit
nhdt, cic IIA c¢6 thé quy dinh quyén phan t6 theo cdch loai trii, vi du BIT
Uruguay-My 2005 Dieu 28(7) quy dinh bi don khong thé dua ra yéu cau
phén t6 vdi ly do nguyén don da nhan hoac sé nhan biao hiém hoic bao lanh
tit mot bén thi ba. Theo W Ben Hamida, BIT nay ngaim dinh cho phép bi
don ¢6 thé dua ra yéu cau phan t6 trén co s6 khdc, khong thuoc nhiing trusng
hop di dugc loai trii tai Dieu 28(7).° Thit hai, IIA ¢6 thé dat ra diéu kién déi
VAl yéu cau phan t6, vi du BIT Hungary - United Arab Emirates 2021 Diéu
15(3) quy dinh “déi véi yéu cau phan t6, hoi dong trong tai chi ¢ thé dua ra
phdn quyét mot cich riéng biét hoic két hop veé: (1) cdc thiét hai vé tién hoic,
néu c6 thé, hoan lai tai san; (i) moi chi phi t§ tung trong tai va phi lut su va
(ili) quy tic trong tai dp dung”.

Mit khdc, ngay ca d6i véi nhting ITA khong dé cap quyén phan t6, khi
¢6 yéu cau phan t6 tii phia nha nudc, Hoi dong trong tai van ¢6 thé xdc dinh

7 Vidu cdc BIT: BIT Germany — Pakistan 1959, BIT Switzerland — Tunisia 1961, BIT Cote d’Ivoire
- Sweden 1965, BIT Philippines — United Kingdom 1980, BIT France — Israel 1983, v.v.

8 Walid Ben Hamida, “L’arbitrage Etat-investisseur cherche son équilibre perdu : Dans quelle
mersure I'Etat peut introduire des demandes reconventionnelles contre 'investisseur privé?”,
International Law FORUM du droit international, Vol. 7(4), 2005, tr. 261, 270.
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thim quyén dya vao dinh nghia pham vi tranh chidp dugc quy dinh tai dieu
khodn gidi quyét tranh chip cta I[IA d6.” Mot s6 ITA goi mé kha ning dp dung
quyén phan t6 bang cdch quy dinh pham vi tranh chdp Ia bt ky tranh chip
n2o gitia nha nudc va nha dau tu lién quan dén khoan dau tu cua nha dau tu
trén lanh thé ctia Nha nudc, vi du nhu Biéu 8(1) ctia BIT Morocco - Slovakia
nam 2007 quy dinh pham vi tranh chap la bat ky tranh chip nao gitia mot Bén
ky két va mot nha dau tu ctia Bén ky két khdc lién quan dén mét khoan dau
tu. Pieu khodn nay ¢d thé duge hiéu Ia yéu cau phin t6 ctia Nha nudc thuoc
tham quyén cua Hoi dong trong tai mién Ia lién quan téi khoan dau tu.

Tuy vay, trong moét s6 I1A khdc, dac biét [a cic BIT cta Hoa Ky ¢6 quy
dinh cu thé hon vé pham vi tranh chip, Hoi dong trong tai gip kho khan
hon trong viéc xdc dinh thim quyén déi véi quyén phan t6. Vi duy, tai BIT
Uruguay — Hoa Ky nam 2005, Pieu 24(1) quy dinh nguyén don c6 thé dé
don khiéu kién lén trong tai rang bi don da vi pham: nghia vu theo Piéu 3
dén Bieu 10 caa BIT, gidy phép dau tu hoic thoa thuin dau tu; va nguyén
don da phai ganh chiu tén that hojc thiét hai do hojc phdt sinh tii vi pham dé.
Do BIT nay quy dinh nguyén don Ia nha dau tu va bi don Ia nha nudc,' nén
¢6 thé hiéu pham vi tranh chdp chi giéi han 6 nghia vu cia nha nudc. Trong
trudng hop nay, trong tai kho ¢6 thé xdc dinh thaim quyeén déi véi cic yéu cau
phén t6 tii phia nha nudc do pham vi xét xti chi gidi han trong nhiing gi I1A
da quy dinh."" Hau hét cdc ITA con lai dusng nhu cting han ché khi nang dp
dung quyén phén t6 khi chi quy dinh pham vi tranh chip dua trén (i) nghia vy
cua nha nudc hoic (i1) nghia vu cua cic bén dua trén IIA nhung IIA lai khong
quy dinh nghia vu cua nha dau tu.

Nhin chung, cic quy dinh vé quyén phin t& trong IIA con han ché ci vé
s6 lugng va noi dung, ton tai nhiing kho khin d€ yéu cau phan t6 duge xem
xét béi Hoi dong trong tai nhu: (i) thi€u thdm quyén trong tai quy dinh trong
[IA hoic (i) khong quy dinh nghia vu ctia nha diu tu hoac pham vi khéi kién
chi thu¢c nghia vu cia nha nudc. Piéu nay dan dén sy khong nhit quin trong
viée gidi quyét cdc tranh chip lién quan dén yéu cau phin t8 ctia nha nudc
trong cdc vy kién dau tu quéc t&. Mot vai tranh chdp dién hinh trong s6 d6 sé
dugc phan tich ngay sau day.

2. Thuc tién giai quyét tranh chdp dau tu quéc té vé quyén phan té
Dén nam 2021, chi ¢é hai vu tranh chidp trong d6 nha nudc dp dung

thanh cong yéu cau phan té trén téng s¢ 25 vu tranh chip lién quan dén quyeén

9 Arnaud de Nanteuil, tldd, tr. 378.

10 BIT Uruguay — The United States of America 2005 Article 1: “Claimant” means an investor
of a Party that is a party to an investment dispute with the other Party; “Respondent” means
the Party that is a party to an investment dispute.

11 Andrea K. Bjorklund, tldd. Trong vu tranh chip Aven v. Costa Rica, Hoi dong trong tai dua

ra quan diém khdc: Du nguyén don dugce dinh nghia 1a nha dau tu, Hoi dong trong tai vin
chdp nhan quyén phan td cia Nha nudc.
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phan t6,"* d6 Ia vy Burlington Resources Inc. v. Republic of Ecuador (Burlington)
va vu Perenco Ecuador Ltd. v. Republic of Ecuador and Empresa Estatal Petroleos del
Ecuador (Perenco).” Nam 2022 ghi nhan thém mot vu tranh chip ¢6 yéu ciu
phéan t6 thanh cong 1a Gardabani Holdings B. V. and Silk Road Holdings B. V. v.
Georgia (Gardabani). Diém chung ctia ca ba tranh chép nay la cdc IIA déu quy
dinh pham vi tranh chip roéng nhung khong quy dinh vé quyén phin t8. Mic
du vay, Hoi dong trong tai van can xem xét néi dung phan té trén co s6 yéu
cau cua nha nudc.

Ngoai ra, phan viét dudi day sé phan tich truong hgp dic biét khi IIA
quy dinh pham vi tranh chip réng nhung yéu ciu phan t§ van khong dugc
chip nhan trong vu tranh chip Saluka Investments B.V. v. The Czech Republic
(Saluka) va tranh chip Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao
Biskaia Ur Partzuergoa v. The Argentine Republic (Urbaser). D61 véi cde ITA khic
c6 quy dinh pham vi tranh chip hep hon hoic khong quy dinh nghia vu ctia
nha dau tu, Hoi dong trong tai lai ¢6 nhiing cdch thiic khic nhau dé 1ap luan
veé van dé thdm quyeén d6i véi quyén phan t6 ctia nha nudc.

2.1. Déi vdi cdc hiép dinh dau tu quéc té quy dinh pham vi tranh chdp rong

Tranh chip gan day caa ICSID la Gardabani Holdings B. V. and Silk Road
Holdings B.V. v. Georgia, dya trén BIT Ha Lan — Georgia 1998, dugc Hoi
dong trong tai ban hanh phdn quyét vé yéu cau phan t6 vao ngay 27/10/2022.
biéu khoan trong tai cta BIT nay quy dinh pham vi tranh chip [a “bit ky
tranh chdp phdp ly nao phit sinh gitia Bén Ky Két d6 va moét cong dan caa
Bén Ky Két kia lién quan dén mot khoan dau tu cua cong dan d6 tai lanh tho
cua Bén Ky Két kia”. Georgia da ndp don phan t6 chéng lai cic nguyén don,
yéu cau nguyén don tra 50% khoan trg cip dau tu muc tiéu (target investment
allowance, TIA) ma cong ty cua nguyén don da tich lay duge tit nam 2013 dén
nam 2015."

Khi xem xét vé tham quyén déi véi yéu cau phan t6 cua Georgia, Hoi
dong trong tai da nhan dinh rang ho ¢6 thim quyén d6i vdéi yéu cau phan 6"
dua trén viéc dieu khodn trong tai da dua ra mot pham vi du rong la “bat ky
tranh chdp phdp ly nao [...] lién quan dén khoan dau tu”. Trudc tién, Hoi
dong trong tai xem xét xem ¢6 su thoa thuan tii cic bén vé pham vi va co ché
gidi quyét tranh chip hay khong. Hoi dong trong tai da xdc dinh ring cdc bén
da dong y dua tranh chip lién quan dén BIT sé¢ dugc giai quyét theo co ché
dugc quy dinh trong BIT, tic Ia Hoi dong trong tai ¢6 thaim quyén déi véi

12 Anna de Luca, Crina Baltag, tldd.

13 Xinchao Liu, “International Law Based ISDS Counterclaim”, The Archimedes’ Fulcrum towards
a New NIEO, 2022, http://dx.doi.org/10.2139/ssrn.4548086.

14 Gardabani Holdings B.V. va Silk Road Holdings B.V. v. Georgia, ICSID Case No. ARB/17/29,
Award, 27/20/2022, doan 6, https://www.italaw.com/sites/default/files/case-documents/
italaw171096.pdf, truy cap ngay 16/05/2024.

15 Nhu trén, doan 736.
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cdc yéu cau cta Georgia. Thu hai, Hoi dong trong tai di xdc dinh ring yéu
cau phan t6 cta Georgia phdt sinh truc tiép tii vin dé phdp ly cta tranh chip
va Hoi dong c¢6 thim quyeén gidi quyét yéu cau nay. Trong phdn quyét cudi
cung, Chinh phu Georgia c6 quyén nhan 50% TIA," moét két qua hét sic
thanh cong cho Georgia khi dp dung yéu cau phan t6.

Tuong ty, trong vu Perenco, Piéu 9 cta BIT Phdp — Ecuador naim 1994
cting dua ra pham vi tranh chdp 6 bdt ky tranh chip nao lién quan dén khoian
dau tu. Hoi dong trong tai da chip nhan yéu cau phan t6 cta Ecuador nhung
khong dua ra lap luan cy thé vé vin dé thim quyén. Diéu nay c6 thé do BIT
Phdp — Ecuador da gidi han pham vi tranh chip du rong."”

Tranh chip Burlington Resources Inc. v. Republic of Ecuador, BIT Ecuador
— US 1993, dugc Hoi dong trong tai ICSID ban hanh phdn quyét vao ngay
07/02/2017. Trong vu tranh chip nay, Ecuador dua ra phan t§ yéu cau boi
thudng thiét hai tii Burlington lién quan dén cdc ton thit vé moi trudng va
o s6 ha tang trén cic mo dau. BIT Ecuador — US Diéu 6 quy dinh pham vi
tranh chdp réng, ngoai ra cic bén tranh chip di ky két thém mot thoa thuan
trong qud trinh t§ tung d€ trao quyén tai phdn cho trong tai ICSID déi véi
cdc yéu cau phan t6, do d6 Hoi dong trong tai khong cin xem xét cau hoi
vé thim quyén d6i véi cdc yéu cau phan t6 nay."” Trong thoa thuan, cdc
bén tuyén bé ring trong tai 1a “co quan thich hop dé€ dua ra phdn quyét cusi
cung vé cdc yéu cau phan t6 phdt sinh tit cdc khodn dau tu cta Burlington
Resources va cdc cong ty lién két [...] nhim dam bao hiéu qua tu phdp t6i da
va su nhit qudn.”" Sau khi xem xét luat dp dung va cic quy dinh hgp dong,
ca hai yéu cau phan t6 cua Ecuador déu duge chip nhan va Hoi dong trong
tai da dua ra phdn quyét Burlington phai trd cho Ecuador khoan boi thudng
tuong ung.

Mit khic, ¢6 truong hop mic du BIT quy dinh pham vi tranh chip
rong nhung yéu cau phan t6 lai khong duge chip nhan. Tiéu biéu la tranh
chap Saluka Investments B.V. v. The Czech Republic dugc giai quyét tai trong
tai UNCITRAL, phit sinh trén co sé BIT Séc - Ha Lan 1991. Phdn quyét
veé yéu cau phin t6 dugc dua ra vao nim 2004. Nam 1998, tap doan tai
chinh Nomura cia Nhat Ban da ky hgp dong véi Quy Tai san quéc gia
Séc (NPF) dé mua c6 phan cua Ngan hang IBP. Sau d6, ¢6 phan nay dugc
chuyén cho cong ty con 6 Ha Lan, Saluka Investment B.V. Tranh chip

16 Nhu trén, doan 403.

17  Molly Anning, “The Admissibility of Environmental Counterclaims in Investment
Arbitration”, Victoria University of Wellington Legal Research Paper, Student/Alumni Paper No.
29, 2019, tr. 21, http://dx.doi.org/10.2139/ssrn.3485251.

18 Burlington Resources Inc. v. Republic of Ecuador(1), ICSID Case No. ARB/08/5, Award, 7/02/2017,
doan 8, https://www.italaw.com/sites/default/files/ case-documents/italaw8208_0.pdf, truy cap
ngay 17/05/2024.

19  Nhu trén, tr. 60.
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nay sinh khi Céng hoa Séc dp dung cdc bién phdp tdi co ciu ngan hang va
budc IBP phii bdn tai sin. Nha dau tu da dua vu viéc ra trong tai theo Quy
tic UNCITRAL nim 1976, cho rang cdc bi¢n phdp cua Séc vi pham BIT
gitia Séc va Ha Lan. Cong hoa Séc da dua ra hai yéu cau phan t6 cho ring
nguyén don da vi pham Thoa thuan Mua c6 phin (share purchase agreement,
SPA),* cting nhu vi pham phdp luat Séc lién quan dén khodan dau tu nay.”!
Khi xét yéu ciu phin t6 cua Séc lién quan dén vi pham SPA, Hoi dong
trong tai nhan thiy ring trong SPA di c6 dieu khodn trong tai riéng theo
quy tic UNCITRAL, yéu cau gidi quyét tranh chap bing trong tai riéng. Vi
dieu khodn trong tai trong BIT yéu cau Hoi dong trong tai phai xem xét cdc
thoa thuan dic biét lién quan dén dau tu, nén khong thé bo qua dieu khoan
trong tai bit buoc trong SPA,? tic la Hoi dong trong tai duge thanh lap
dya trén BIT khong c6 thim quyén gidi quyét vin dé tranh chidp phdt sinh
tit SPA. Do d6, Hoi dong trong tai két luan rang ho khong ¢6 thim quyén
d6i véi cde yéu cau phan t6 dua trén SPA do Séc dua ra.”

Déi véi yéu cau phan t6 ring nguyén don vi pham phdp luat Séc, Hoi
dong trong tai da dan chiéu t61 cdc phdn quyét trong tai trudc dé vé yéu cau
phin t6, cha yéu la cdc phin quyét cua trong tai ICSID vi ho chua tim ra
dugc ¢6 trudng hgp tuong tu vé yéu cau phan t6 duge gidi quyét boi trong
tai UNCITRAL.* Trong tai ICSID da din chiéu tdi cic phin quyét trong tai
trudc do d€ gidi thich ditu kién veé tinh lién két la hai yéu cau phai ¢6 “méi
quan h¢ khong thé tich ro1”* va “phu thudc 1an nhau”,* tic [a yéu cau phan
t6 phai lién quan chit ché vdéi yéu cau khéi ki¢n chinh va ca hai yéu cau déu
phai dugc gidi quyét trong cung mot thu tuc, khong thé tich riéng thanh
hai vu tranh chdp khdc nhau. Trong tranh chidp nay, yéu cau khéi kién cua
nguyén don dya trén phdp luit qudc t€ theo BIT, yéu cau phan t6 cia nha
nudc dya trén phdp luat noi dia ctia Séc lién quan dén thoa thuan SPA,? nén
yéu cau phan t§ ctia nha nudc ¢6 thé duge giai quyét theo thu tuc cua phdp
luat Séc, khong phii thong qua co ché trong tai dua trén I[TA.* Trén co s6 hai
yéu cau khong ¢ “mdi quan h¢ khong thé tich ro1” nhu da phan tich, Hoi
dong trong tai xdc dinh khong ¢6 thaim quyén vdi yéu cau nay.”

20 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Decision on Jurisdiction over the
Czech Republic’s Counterclaim, 2004, doan 48, https://www.italaw.com/sites/default/files/
case-documents/ita0739.pdf, truy cap ngay 17/05/2024.

21 Nhu trén, tr. 59.

22 Nhu trén, tr. 54.

23 Nhu trén, tr. 56-58.

24 Nhu trén, tr. 64.

25 Nhu trén, tr. 66; Klockner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and
Sociéte Camerounaise des Engrais, ICSID Case No. ARB/81/2.

26 Saluka Investments B.V. v. The Czech Republic, tldd, doan 65.

27 Nhu trén, tr. 79.

28 Nhu trén.

29  Nhu trén.
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Mot tranh chap tiéu biéu khdc vé quyén phan t6 Ia trudng hop nha nuée
phan t6 lai nha dau tu vi cho rang nha dau tu da vi pham quyén con ngudi
trong vu Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur
Partzuergoa v. The Argentine Republic, gidi quyét tai trong tai ICSID va phdn
quyét duge dua ra vao nim 2016. Tranh chip trong vu Urbaser phdt sinh tii
cudc khing hoang tai chinh cia Argentina. Urbaser 1a mét nha dau tu dén tu
Tay Ban Nha chju trdch nhiém cung c4p dich vu nudc va xti Iy nudc thai. Cic
bién phdp khin cip cta Argentina dua ra di giy ra t6n thit tai chinh cho nha
thau, ddn dén tinh trang phd san. Urbaser da khoéi kién Argentina ra trong tai.
bdp lai, Argentina di d¢ don yéu cau phan t6, cdo budc rang viéc nha thau
khong dau tu da muc can thiét cho cdce dich vu cung cip da dan dén vi pham
quyén con ngudi vé nudce.™

Trong tai trong vu viéc nay [an dau tién ti€p nhan yéu ciu phin t§ dua
trén quyeén con ngudi. Hoi dong trong tai da xdc dinh ring ho ¢6 thim quyén
d6i véi yéu cau phan t6 caa Argentina. Thu nhit, diéu khoan giai quyét tranh
chap trong BIT Tay Ban Nha—Argentina, Pi¢u X (1) quy dinh: “...cdc tranh
chap phit sinh gitia mot Bén va mot nha dau tu cua Bén kia lién quan dén cic
khoan dau tu theo nghia vu ctia Hi¢p dinh nay....” Hoi dong trong tai cho
rang dieu khodn nay hoan toan trung lap vé quyén dua ra yéu cau khéi kién
gitia cdc bén, tic Ia trao quyén khéi kién cho cia nha nudc va nha dau t.”!
Hoi dong trong tai cting cho ring khi ci hai bén déu ¢ quyén dua ra yéu cau,
s¢ khong cong bang néu bén dua ra yéu cau khoi kién trude ¢6 thé ngin can
bén con lai dua ra yéu cau phan t6 nguge lai.”* Thu hai, Hoi dong trong tai
bdc bo lap luan cia nguyén don ring ho khong dong y véi yéu cau phan t§
cta bi don. Ngugc lai, Hoi dong trong tai thiy ring su dong y ctia cdc nguyén
don dua trén Piéu X cta BIT bao gom bit ky tranh chip nao lién quan dén
khodn dau tu va do d6 khong chi gidi han 6 cdc yéu cau cta nguyén don.”

Tuy c6 thim quyén xem xét yéu cau phan t6, Hoi dong trong tai khong
thé ching minh ring cic cong ty nudc ngoai, trong trudng hop nay la nha
diu tu, ¢6 nghia vu phdp ly truc tiép theo luat quéc t€ hoac BIT dé dam bao
quyén veé nudc sach cta con ngusi.** Cudi cing, Hoi dong trong tai bdc bd
yéu cau phan t6 do Argentina dua ra lién quan dén quyén con ngudi vé viéc
ti€p can nudc udng va vé sinh.

2.2. Déi véi cdc hiép dinh diau tw quoc t€ quy dinh pham vi tranh chdp hep hon

Déi véi cde ITA quy dinh pham vi tranh chip 6 (1) nghia vu cta nha
30  Stefanie Schacherer, “Urbaser v. Argentina”, Infernational Investment Law and Sustainable

Development: Key cases from the 2010s, 1ISD, 2018, tr. 26.

31 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine

Republic, ICSID Case No. ARB/07/26, Award, 2016, doan 1143.

32 Nhu trén, tr. 1144,
33 Nhu trén, tr. 1146.

34 Nhu trén, tr. 1212.
35  Nhu trén, tr. 1234,
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nudc, hoic (i) nghia vu cua cdc bén dya trén IIA nhung IIA lai khong quy
dinh nghia vu cta nha dau tu, Hoi dong trong tai trén thuc tién da c¢6 hai
hudng xu Iy khdc nhau.

Trong s6 rit nhieu trudng hgp yéu cau phan td bi bac bo vi Iy do pham
vi hep, hai vu tranh chip Spyridon Roussalis v. Romania (Spyridon) va Oxus
Gold v. The Republic of Uzbekistan (Oxus Gold) c¢é diém chung la cic dieu
khoin BIT chi gidi han pham vi tranh chdp 6 nghia vu cia nha nudc, nén
trong tai da bdc bo cdc yéu cau phan t6 vdi ly do khong da thdm quyeén.™

Mot s6 Hot dong trong tai lai ¢6 cdch giai thich khdc, vi du trong vu
Hamester v. Republic of Ghana, Hoi dong trong tai lap luin ring, bing viéc
dong y véi thim quyén cta Hoi dong trong tai ICSID, cdc bén di dong y
v6i viéc dp dung cdc quy tic ctia ICSID, bao gdm ca viéc cong nhan cic yéu
cau phan t6.”” Phdn quyét trong vu Hamester v. Ghana dugce ban hanh béi Hoi
dong trong tai ICSID vao nim 2010 lién quan dén cdc yéu cau vé vi pham
théa thuan lién doanh cong nhu vi pham nghia vu theo BIT Puc-Ghana
1995. Nguyén don la mét lién doanh ché bién va buon bdn hat ca cao gitia
moét nha dau tu Puic va cong ty Ghana Cocoa Board (GCB) ctia Ghana. Bi
don — Nha nudc Ghana da dua ra mét yéu cau phan t6 lén Hoi dong trong
tai, yéu cau Hamester phai tra cho nha nudc cdc khoan boi thusng, ton thit
tinh than hoic cdc t6n thit khdc, ma nha nudc va cong ty GCB da phai chiu
do hanh vi ctia Hamester.

Hoi dong trong tai trong truong hgp nay da dua vao Pitu 46 cta Cong
udc ICSID dé€ xdc dinh thim quyén d6i véi yéu cau phan t6, theo d6, Hoi
dong trong tai sé¢ quyét dinh bat ki yéu cau phan t6 nao phdt sinh tryc tiép tu
ndi dung tranh chédp, vdi dieu kién cdc yéu cau nay nam trong pham vi dong
y cua cdc bén va thuoc thim quyén cta Trung tam.” Ve ly thuyét, nha nudc
¢6 thé d¢ trinh yéu ciu phin t6 chéng lai mét nha dau tu theo BIT.” Yeéu
cau phan t6 cua Ghana thudc thim quyén xem xét cua Hoi dong trong tai
dua trén Cong udc ICSID, nhung két qua la yéu cau van bi bac bé vi ly do vé
noi dung.* Hoi dong trong tai 1ap luan ring, yéu cau phan t6§ dya trén hanh
vi gian lan va vi pham nghia vu ay thdc caa Hamester lién quan dén viéc ky
két va thyc hién theo moét thoa thuin lién doanh. Ghana khong phai 1a mot
bén cua thoa thuin lién doanh va GCB khong phai Ia mot co quan cta nha
nudc Ghana. Cdc hanh vi ma Ghana chu yéu khiéu nai lién quan dén cic t6n

36 Oxus Gold ple v. Republic of Uzbekistan, UNCITRAL, Award, 17/12/2015, doan 948, https://www.
italaw.com/sites/default/files/ case-documents/italaw7238_2.pdf, truy cap ngay 22/05/2024; Spyridon
Roussalis v. Romania, ICSID Case No. ARB/06/1, Award, 07/12/2011, doan 869, https://www.
italaw.com/sites/default/files/ case-documents/ita0723.pdf, truy cap ngay 22/05/2024.

37 Gustav F W Hamester GmbH & Co KG ¢. Ghana, ICSID Case No. ARB/07/24, 18/06/2010,
doan 353-354.

38  Nhu trén.

39 Nhu trén.

40  Nhu trén, doan 356.
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thit ma GCB cho Ia da phai chiju — khong phai nha nudc. Vi, nhu di néu,
GCB khong phai la mét Bén trong thoa thuan trong tai va cting khong phai
la moét co quan cua nha nudce, Hot dong trong tai khong ¢d tham quyén déi
VGi cdc yéu cau lién quan dén cic tén that ma GCB cho Ia phdt sinh tit thda
thuan lién doanh.*!

Trong vu Goetz v. Burundi, Ho1 dong trong tai cting dua ra lap luan
tuong tu nhu vay dé xdc dinh yéu cau phin t6 thuoc tham quyén ciaa Hoi
dong trong tai.** Tuy nhién, theo Amaud de Nanteuil, quan diém cua Hoi
dong trong tai da vo hiéu héa moét dieu khoan chi gidi han pham vi thim
quyén cua ho 6 cdc nghia vy ctia nha nudc, do d6 khong hoan toan ton trong
y chi cua cdc bén.* Mot tranh chdp dién hinh khdc Ia vu Aven and Others v.
Costa Rica, trong d6 Hoi dong trong tai da xdc dinh ring ho ¢ thim quyén
ddi véi yéu cau phan t6 ctia Costa Rica, mac du Hiép dinh thuong mai tu do
Coéng hoa Dominica - Trung My (Dominican Republic-Central America FTA,
DR-CAFTA) hiu hét quy dinh nghia vu ctia nha nuéc.** Vao dau nhing
nam 2000, nguyén don trién khai Dy dn Las Olas tai Costa Rica. Sau khi nhan
khiéu nai vé thiét hai moi truong, chinh quyén dinh chi dy dn va truy t6 Aven
va Damyjanac vi vi pham luat méi trusng. Nam 2014, nguyén don khéi kién
Costa Rica lén trong tai UNCITRAL, cdo budc vi pham tiéu chuin cong
biang va thoa ding (Fair and equitable treatment, FET) va tudc doat tai sin trdi
phdp luat theo DR-CAFTA, yéu ciu boi thuong 69,1 tri¢éu USD. Hoi dong
trong tai xdc nhan thdm quyén déi véi phan t6 ctia Costa Rica nhung bic béd
vi DR-CAFTA khong quy dinh nghia vu bit buoc déi véi nha dau tu.®

T thuc tién tranh chip, dé dang nhin thiy (1) cdc IIA ¢6 quy dinh rong
vé pham vi tranh chip sé tao thuan g1 cho nha nudc trong viéc van dung
quyén phan t6, (i1) cic BIT ndi niéng va IIA néi chung nén cé quy dinh vé
luat dp dung trong gidi quyét tranh chdp bao gom ca luat néi dia ctia nudc
nhan dau tu, va (ili) cic bén tranh chip nén ky két mét ban thoa thuan bé
sung d¢€ ting khi nang yéu ciu phan t6 dugc chip nhan.

3. Quyén phan t6 trong cac hiép dinh dau tu quéc t€ Viet Nam da
ky két va nhiang van de dat ra

3.1. N¢i dung quyén phdn t6 trong cdc hiép dinh dau tu quoc té ma Viét Nam
da ky ket

Trong s6 67 BIT va 28 TIPs ma Viét Nam da ky két,* chi ¢6 Hi¢p dinh

41 Gustav F W Hamester GmbH & Co KG c. Ghana, ICSID Case No. ARB/07/24, 18/06/2010, doan 356.

42 Antoine Goetz e.a. et SA Affinage des metaux c. Burundi, ICSID Case No. ARB/01/2,
21/06/2012, doan 278.

43 Arnaud de Nanteuil, tldd, tr. 379.

44 Aven v. Costa Rica, doan 732.

45 Nhu trén, doan 743.

46 ~ UNCTAD, “International Investment Agreements Navigator — Vietnam”, https://
investmentpolicy.unctad.org/international-investment-agreements/ countries/229/viet-nam,
truy cap ngay 22/05/2024.
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béi tic Toan dién va Tién bo xuyén Thdi Binh Duong (Comprehensive and
Progressive Agreement for Trans-Pacific Partnership, CPTPP) cé quy dinh ro rang
vé quyén phan t6 cua nha nudc tai Piéu 9.19.2 nhu sau:“[...]bi don c¢6 thé
kién ngugc nguyén don lién quan dén co s6 thuic t€ va phdp ly cua khi¢u kién
[...]”. Hi¢p dinh CPTPP di mé ra mét hudng di cho nha nudc trong viée
dp dung quyén phan t6 khi bi nha dau tu kién, trao thim quyén cho trong tai
xem xét yéu cau phan t6. Tuy vay, dieu khoan vé quyén phan t§ nay hién
dang dugc tam hoan.*” Viét Nam cung da ky két mot s6 BIT tuy khong quy
dinh vé quyén phin t6 nhung cé goi mé kha ning dp dung quyén phin t&
cuia nha nudc. Liy vi du BIT Viét Nam — Singapore 1992, Pieu 13(1) quy
dinh pham vi vin dé tranh chip rit rong maé khi st dung cum tit “bat ki tranh
chip nao”, tic la yéu ciu lién quan dén nghia vy ctia nha dau tu cang cd thé
thudc thim quyén giai quyét cia Hoi dong trong tai. BIT nay khong gidi han
quyeén khéi kién chi thuoc vé nha dau tu ma trao quyén khéi kién cho ca hai
bén tranh chip, nén nha nudc sé c6 co hoi dua ra yéu cau phan t6 dé bao vé
quyén lgi ctia minh.

Déi véi cic BIT chi quy dinh pham vi tranh chdp vé nghia vu cua nha
nudc, trong tai khé xdc dinh thdm quyén véi yéu cau phan t6, trit khi cic bén
chap thuan dp dung quy tic ICSID. Néu Viét Nam va nha dau tu ky thoa
thuan riéng trudc hoic sau khi tranh chip phdt sinh (nhu vu Burlington), thim
quyén déi véi yéu cau phan t6 sé ro rang hon. Hién tai, Viét Nam chua dp
dung quyén phan t& trong tranh chip nao, nhung gip khé khan tuong ty cdc
qudc gia khdc do dieéu khoan giai quyét tranh chip trong IIA thutng dong
nhit. Theo Piéu 14 Luat Pau tu 2020, tranh chip gitia nha dau tu nudc ngoai
va co quan nha nudc duge gidi quyét tai Trong tai hoic Toa dn Viét Nam,
trit khi ¢6 théa thuan khdc. Tuy nhién, véi cdc IIA va hop dong dau tu, theo
khodn 1 biéu 6 Luat Dieéu udc quéc t€ 2016, quy dinh dieu udc qudc t& sé
dugc uu tién dp dung.

3.2. Thuc tién gidi quyét tranh chdp vé dau tu quéc té cna Viét Nam

Dén nam 2024, Viét Nam da va dang tham gia vao 13 vu tranh chip dau
tu qudc t€ véi tu cdch la bi don, trong d6 ¢6 6 vu dang gidi quyét, 3 vu thing,
1 vu thua, 2 vy hoa giii thanh va 1 vy da chim dut.*® Cdc vin dé tranh chip
cua Viét Nam xoay quanh FET, tiéu chuin d6i xu t6i thiéu vdi nha dau tu
hoic vin dé boi thuong khi quéc htu héa tryc tiép hoic gidn tiép, dya trén
cam két trong cdc BIT ma Viét Nam da ky két trude day.” Co s6 phdp ly cho

47 WTO Center-VCCI, “Chapter 9: Investment”, CPTPP, tr. 20, https://trungtamwto.vn/
upload/files/noi-dung-hiep-dinh/9.-Investment-Chapter.pdf, truy cap ngay 22/05/2024.

48  UNCTAD, “Investment Dispute Settlement Navigator — Vietnam”, https://investmentpolicy.
unctad.org/investment-dispute-settlement/country/229/viet-nam/respondent, truy cip ngay
16/05/2024.

49 Va Kim Ngan, “Chua dong ung phd véi tranh chip gitia nha dau tu nudc ngoai va nha nudc ti¢p
nhan dau tu: Mot s6 luu v cho Viét Nam”, Tap chi Quan ly va Kinh té qudc té, s6 138, 2021, tr. 126.
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cdc vu nha dau tu kien Nha nudc Viet Nam deéu dua trén cdc I[TA ma Viét
Nam da ky két, trong d6 ¢6 8 vu dya trén cdc BIT, va 5 vu dua trén cdc Hiép
dinh thuong mai tu do (Free trade agreement, FTA).

Nguyén nhan cua cdc tranh chip nay thuong xudt phdt tii ca hai phia nha
nudc va nha dau tu nude ngoai. Vé phia nha nudc, c6 mot s6 ly do chinh lam
ndy sinh tranh chip dau tu qudc t&. Trude hét, Viét Nam di va dang trong
qud trinh hoan thi¢n khung phdp luit nén mét s6 quy dinh phdp luat con
thi€u dong bo, chua ro rang, ¢6 thé giy anh huéng dén quyeén lgi ctia nha dau
tu. Cdc quy dinh phdp luit lién quan dén dau tu thuong xuyén dugc sia déi
va b6 sung, nhu vi¢c thay déi khoang 300 loai gidy phép dau tu 6 Viét Nam,
hay Luat Pau tu nudc ngoai nim 1987 dugce hinh thanh trong 9 thing, nhung
da trai qua hai [in stia d6i trong vong 5 nam, va trung binh ci méi 4 nam lai
¢6 su dieu chinh hojc thay d6i.>" Bén canh d6, Viét Nam dua ra nhting cam
két hdp dan d€ thu hut nha dau tu, sau d6 lai khong thé thuc hién duge, dan
dén hau qua 1a cdc vy tranh chip trén co sé vi pham nguyén tic FET,” vi
cho ring nha nudc da khong dam biao nhiing k¥ vong hgp Iy ma ho dya vao
dé dua ra quyét dinh dau tu.>® Trude thuc trang nay. Viét Nam c6 thé hoc
hoi cdch dp dung quyén phin t6 giéng nhu Ecuador da thanh cong trong vu
Burlington, hoic tham khao vy Urbaser d€ yéu cau nha dau tu boi thudng cho
nhting hanh vi vi pham ctia minh.

4. Mot s6 kién nghi cho Viét Nam nham tang cuong kha nang van
dung quyén phan t6

Hién nay, xu thé€ chung cia dam phdn, ky két cic hi¢p dinh dau tu qudc
t€1a hudng t6i sy can bing gitia quyén 1¢i ctia nha nudce va nha dau t* thong
qua nhung quy dinh vé nghia vu cia nha dau tu phai tuan tha phdp luat nudc
ti€p nhan dau tu va quyén phin t§ cia nha nude.>* Viet Nam nén can nhic
nhung 161 ich ma quyén phin t6 mang lai, tti d6 dua ra chién luge hop ly dé
c6 ¢o s6 van dung quyén phan t6 mét cdch hi¢u qua.

Thit nhdt, d61 véi cde IIA Viét Nam da ky két va khong dé cap quyén

50  Lé Nhu Quynh, “Hoan thién hé théng phdp luat nhim thu hit vén dau tu truc tiép nude
ngoai vao Viét Nam”, Tap chi Tai chinh, s6 2, 2022, https://tapchitaichinh.vn/hoan-thien-he-
thong-phap-luat-nham-thu-hut-von-dau-tu-truc-tiep-nuoc-ngoai-vao-viet-nam.html, truy
cap ngay 29/08/2024.

51  UNDP, Bdo cdo nghién citu ndng cao hiéu qud gidi quyét tranh chdp tai Viét Nam, Ha Noi, 2020.

52 Nhu trén.

53 Yulia Levashova, “Prevention of ISDS Disputes: From Early Resolution to Limited Access”,
Handbook of International Investment Law and Policy, Springer, 2021, p. 638; European
Commission, Investment: objectives of the EU investment policy, https://policy.trade.ec.europa.eu/
help-exporters-and-importers/accessing-markets/investment_en, truy cap ngay 05/06/2024;
Ngo6 Trong Quin, Ngo Thio Ngan, “Quy dinh vé nghia vu ctia nha dau tu nudc ngoai trong
cdc hiép dinh dau tu qudc t&”, Tap chi Khoa hoc xa Hgi Viét Nam, s6 5, 2022, tr. 01.

54 Andrea K. Bjorklund, fldd; Anthea Roberts, Zeineb Bouraoui, “UNCITRAL and ISDS R eforms:
Concerns about Costs, Trans-parency, Third Party Funding and Counterclaims”, The European
Jourmal of International Law, 2018, https://www.ejiltalk.org/uncitral-and-isds-reforms-concerns-
about-costs-transparency-third-party-funding-and-counterclaims/, truy cap ngay 05/06/2024.
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phan t6, Viét Nam nén nd luc dat duge thda thuan bé sung véi nha dau tu
ring trong trudng hop xay ra tranh chip, néu qudc gia bi don ¢6 yéu cau phan
t6 thi yéu ciu phan t§ thuoc thim quyén gidi quyét cia Hoi dong trong tai.
Thoa thuin bé sung ndi trén cung co thé duge van dung d6i véi cdc bén caa
Hi¢p dinh CPTPP béi hién tai, quy dinh vé quyén phan t6 trong CPTPP
dang bi tam hoin va chua xdc dinh vé thoi diém c6 hiéu luc.

Thit hai, d61 véi cdc 11A sé ky két trong tuong lai hodc cdc IIA da ky két
sé gia han (néu cd), Viét Nam nén nd luc dam phdn véi déi tdc d€ dua ra moét
quy dinh dé cap truc ti€p quyén phan td cia nha nudc, vi du “Qudc gia bi
don c6 quyén dua ra moi yéu ciu phan t6 phit sinh tii khoin dau tu Ia vin
deé tranh chip cta yéu cau khéi kién ban dau.” Néu khong thé quy dinh tryc
ti€p vé quyén phan t6, ditu khodn giai quyét tranh chip trong IIA can dua
ra dinh nghia rong vé cdc tranh chdp thuoc thim quyén cua Hoi dong trong
tai la “tdt c4/moi tranh chip lién quan dén khoan dau tu cta nha dau tu trén
lanh thé nudce nhan dau tu”. Bén canh dé, cdc ITA mdi cting nén dua ra dieu
khoan vé nghia vu ctia nha dau tu, vi du:*“Nha dau tu va cdc khoin dau tu cua
mot Bén Ky két trén lanh thé caa Bén Ky két kia phai tuan thu tit ca cdc luit
va quy dinh hién hanh caa Bén ky két kia, phtt hgp véi cdc nghia vu cia nha
dau tu trong Hi¢p dinh hién tai.”

Viét Nam ¢6 thé soan thio ting dieu khoan nhu khuyén nghi néu
trén, hoac ¢6 thé tham khio dieu khoin miu cuia Nhém Cong tic III caa
UNCITRAL, cuy thé Ia Biéu 11 vé quyén phan t6, cu thé:

“1. Khi mgt yéu cau dvgc duara [... | bi don cé quyén dua ra yéu cau phdn t6 néu:

(a) Yéu cdu phan t6' lién quan trc tiép dén ngi dung yéu cau khéi kién ban ddu;

(b) Yéu cdu phdn 6 lién quan dén co sé phdp ly va thuc t€ aia yéu cdu khéi ki¢n
ban dau; hodc

(c) Bén nguyén don vi pham cdc nghia vu theo Théa thudn, ludt quéc gia, hop
dong dau tu hodc bdt ky vdan bdn rang bugc nao khdc.

2. D€ tranh nhdm ldn, viéc bi don dong y vdi yéu cau khéi ki¢n aia nguyén don
phu thudc vao diéu kién rang nguyén don phdi dong y vdi bdt ky yéu cdu phdn t6 nao
theo quy dinh 6 khodn 1.” @
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