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1. Co s6 ly luan caa giéi han quyén sé hiu 6 Nhat Ban
Hién phdp Nhat Ban nim 1947 dugc ra doi trén co sé thuc hién Tuyén

bd Potsdam Declaration naim 1945 yéu cau Nhat Ban dau hang vo diéu kién

sau Chién tranh Th¢ giéi thi II. Ban Hién phdp nay dugc ngusi My soan
thdo bing tiéng Anh va chua tung dugce dua ra trung cau y kién ngusi dan

Nhat cang nhu chua ting ¢c6 mét cuoc béd phiéu phéd thong dé thong qua

Hién phdp.' Do vay, cdc nén ting tu tuéng phuong Tay vé xa hoi dan cha va

ton trong quyén con ngudi da dugce “cdy ghép” vao hé théng phdp luat cua

Nhat Ban. Trong khi t6 chiic quyén luc nha nudc gitia Quéc hoi (Diet), Noi

cdc va Hoang gia chiju anh huéng cia Hién phdp Anh, thi cic quy dinh vé

quyén cua nguoi dan Nhat Ban lai bi anh hudng nhi¢u hon béi Hién phdp

Hoa K¥.% Lsi néi dau cia Hién phdp Nhat Ban khing dinh: “Chinh pha Ia

nol nhan dan dit niém tin thiéng liéng, 1a noi nhan dan trao quyén lyc cua

minh, Chinh pha thay mat cho nhan dan va hoat dong vi o1 ich caa nhan

1 Theodore H. McNelly, ““Induced Revolution”: The Policy and Process of Constitutional
Reform in Occupied Japan”, in Robert E. Ward and Sakamoto Yoshikazu (eds), Democratizing
Japan, University of Hawai’i Press, 1987, https://www jstor.org/stable/j.ctv9zcmbg.7, truy cip
ngay 30/5/2022. Trén thyc t€, Nhat Ban chua ting ¢é mot ban hién phip duge thong qua béi
ngudi dan, do Hién phdp Minh Tri naim 1889 dugc ban hanh nhu mét “mdén qua” caa Thién
Hoang danh cho ngusi dan. See Nobubhisa Ishizuka, “Constitutional Reform in Japan”, Columbia
Journal of Asian Law, Vol, 33, 2019, tr. 5.

2 Fritz Snyder, “Fundamental Human Rights Compared in Two Progressive Constitutions: Japan
and Montana, Faculty Law Review Articles”, International Legal Perspectives, Vol. 1430, 2004.
Chuyeén de st dung ban dich tiéng Viét caa Hién phdp nim 1946 cia Nhat Ban cuén Nguyén
Ping Dung and others, Tuyén tdp Hién phap cia mét s6 quéc gia, Nxb. Hong Puc, 2012.
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dan”. Chuong 11 caa Hién phdp quy dinh vé cic quyén va nghia vu ctia nhan
dan da ghi nhan nhiing quyén con ngusi phé qudt va giy sting sét cho giéi
tinh hoa chinh tri caa Nhat Ban, béi né khdc xa véi lich st va truyén théng
Nhat Ban vén khong nhin manh vai trd cta ¢d nhan.> Cung véi khdi niém
cdc quyeén co ban (Biéu 11), Hién phdp thiét lap co ché tai phdn hién phip dé
bao v¢ cdc quyén nay (Diéu 81). Mic du Hién phdp Minh Tri nim 1889 da
tuyén b6 mét s¢ quyén nhu ty do cd nhan, quyén sé huu, tu do tin ngudng
va ton gido, tu do ngodn luan, nhung nhiing quyén nay chi dugce bao vé¢ khoi
su xam pham cuia co quan hanh phdp va ¢6 thé bi han ché béi phdp luat. Hién
phdp nam 1947 da ting cuong co ché bio vé cic quyén co ban chéng lai su
xam pham cua ci co quan lap phdp va co quan hanh phdp.* Cau 1 Pieu 29
Hién phdp quy dinh quyén tu htiu nhu mot quyén co ban va la quyén bat kha
xam pham. Hau hét cdc hoc gia cho ring quy dinh nay bao ham ci sy dam
bdo quyén tu htiu va sy ddm bdo rong hon cia quyén s hou.”

Tuy nhién, cdc quyén co ban ¢d thé bi gidi han dua trén hoc thuyét vé
“phuc lgi cong cong” (public welfare doctrine). Piéu 11 Hién phdp tuyén b cic
quyén co ban la vinh vién va bat kha xAim pham danh cho cong dan Nhat
Ban, nhung Dieu 12 Hién phdp dua ra gidi han bang quy dinh: “Quyén tu
do va nhiing quyén dugc bao dam trong Hién phdp nay phai dugc moi nguosi
duy tr1, khong lam dung vi muc dich riéng va phéi duge st dung vi su thinh
vugng chung cia dit nudc”. Mot trong nhting vin dé trong tim khi soan
thao Hién phdp nam 1947 la gidi quyét mau thuin gitia quyén cia cd nhan va
phuc o1 cong cong — gitia ch€ d6 chuyén ché va vin héa truyén théng phuc
tung nhém (group-subservient) véi cic quyén mang tinh cd nhan cao d6 dugc
¢hi nhan trong Hién phdp.® Vi vay, cum tit “phtic loi cong cong” — dai dién
cho “nhém”, xuit hién khd thusng xuyén trong Chuong III caa Hién phdp
nam 1947 quy dinh vé cic quyén co ban (P1éu 12, Piéu 13, biéu 22 va Dieu
29). Thyc tién gidi thich hién phdp cta Toa dn t6i cao Nhat Ban va cdc hoc
gid cho ring tit ca cdc quyén hién dinh déu ham y sy gidi han béi phuc loi
cong cong.” Trong mot phdn quyét nam 1950, Toa dn t6i cao di dinh nghia
“phuc lo1 cong cong” la “viéc duy tri trat ty va ton trong cdc quyén con ngudi
co ban” ® Phuic loi cong cong cting duge gidi thich Ia “lgi ich chung cho tit ca

3 John M. Maki, “The Constitution of Japan: Pacifism, Popular Sovereignty, and Fundamental
Human Rights”, Law and Contemporary Problems, Vol. 53, 1990, tr. 73.

4 Kawagishi Norikazu, “The Constitution of Japan: An Unfinished Revolution”, Yale Law
School Dissertations, 2003, http://hdl.handle.net/20.500.13051/17632.

5 Mutsuo Nakamura, “Freedom of Economic Activities and the Right to Property”, Law and
Contemporary Problems, 1990, Vol. 53, tr. 1.

6 Christopher A. Ford, “Indigenization of Constitutionalism in the Japanese Experience”,
The Case Western Reserve Journal of International Law, Vol. 28(1), 1996, tr. 30, https://
scholarlycommons.law.case.edu/jil/vol28/iss1/2, truy cap ngay 1/7/2024.

7 Christopher A. Ford, tldd, tr. 3.

8 Japan v. Sugino, 4 Keishu 2012, 2014 (Sup. Ct., 1950), cited in Snyder Fritz, “Fundamental
Human Rights Compared in Two Progressive Constitutions: Japan and Montana”, Faculty
Law Review Articles, 2004, tr. 39. https://scholarworks.umt.edu/faculty_lawreviews/39, truy
cap ngay 27/5/2024.
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cdc thanh vién trong xa hoi ma khong thé bi can tré béi viéc thuic hién khong
han ché cdc quyén ty do hién dinh ctia mot cd nhan hoic mot nhém”™,” vi thé
cd nhan phii phuc tung cong dong."” Co6 thé thdy, cic gidi han xa héi dudng
nhu quan trong hon cdc gidi han phdp ly.

Ngoai nguyén tic gidi han chung tai Pieu 12 va Bieu 13, Hién phip quy
dinh cu thé gidi han ctia quyén s6 htiu tai Bieu 29, theo d6 quyen sé hiiu duge
xdc dinh béi phdp luat va phit hop véi phuic 1o cong cong. O Nhat Ban, quyén
s6 htiu duge xép vao nhém quyén tu do kinh t& (freedom of business activities)."!
Hiu hét cdc hoc gia cho rang, phiic lgi cong cong gidi han quyeén sé hiiu nhiéu
hon so véi gidi han né dit ra cho cdc quyén dan su (avil rights), béi Bieu 29
quy dinh 1o rang giéi han nay thay vi nguyén tic chung mang tinh ham vy tai
bieu 12 va bieu 13."2 Pay dugc xem [a mot phuong thiic nham giai quyét
tinh trang bat binh ding xa hoi va bat cong do chénh léch giau ngheo.” Tuy
nhién, nhiéu nguoi tin rang, cic quyén co ban khong nén bi han ché chi don
thuan vi loi ich ctia xa hoi," va “phtic 11 cong cong” can dugce hiéu dya trén
tu tuéng hgp hién mdi thay vi tinh than chuyén ché.® Muyc dich cia Piéu 13
Hién phdp Ia phuc 161 cong cong duoce hiéu trong béi canh tu do cd nhan, va
c6t 161 cua phuc 1gi cong cong 1a bién phdp can thiét dé bio dim cdc quyén
mot cdch binh ding cho tit ¢ moi ngudi.' Nha nude can ton trong cdc quyén
co ban 6 muic d6 cao nhit c6 thé, trii trudng hgp viéc thuc hién cic quyén nay
theo mot cich nao d6 ¢6 thé gy t6n hai cho phuic 161 cong cong.'” Vi viy, toa
dn Nhat Ban ngay cang yéu cau nghiém ngit hon vé tinh can thiét cia “phic
lgi cong cong” trude khi gidi han mot quyén co ban nao do."™
2. Can cu gidi han quyén sé hau

Nhu phan tich 6 phan trén, cic quyén co ban déu ham y bi giéi han béi
nguyén tic phuc g1 cong cong duge dua ra tai Bicu 12 va Diéu 13 Hién phdp
nam 1947. Bén canh d6, bieu 29 Hién phdp quy dinh r6 rang ring quyén tu
htiu dugce xdc dinh béi luat va phit hgp véi phiic loi cong cong, va nguyén

9 John M. Maki, tldd, tr. 73.

10 John Owen Haley, The Spirit of Japanese Law, University of Georgia Press, Athens, 2006 cited
in Fritz Snyder, “Fundamental Human Rights Compared in Two Progressive Constitutions:
Japan and Montana”, Faculty Law Review Articles, Vol. 14, 2004, p. 39, https://scholarworks.
umt.edu/faculty_lawreviews/39.

11 Mutsuo Nakamura, tldd, tr. 1.

12 Nhu trén, tr. 1.

13 Hiroyuki Hata, Go Nakagawa, Constitutional law of Japan 36 (Kluwer L. Intl. 1997), cited in
Snyder Fritz, tldd, tr. 39.

14 Shigenori Matsui, “Fundamental Human Rights and “Traditional Japanese Values™:
Constitutional Amendment and Vision of the Japanese Society”, Asian Journal of Comparative
Law, Vol. 13, 2018, tr. 59.

15 Kawagishi Norikazu, tldd.

16 Takahashi Kazuyuki, Rikken-shugi to Nihonkoku Kenpo [Constitutionalism and the Constitution of
Japan], 2nd ed., Yuhikaku, 2010, p. 115, cited in Thomas Makoto Naruse, “Restrictions of Human
Rights on the Basis of Public Welfare”, Japanese Society and Culure, Vol. 4, 2022, tr. 134, https://
gensoken.toyo.ac.jp/japanese-society-and-culture/vol4/iss1/10/, truy cap ngay 27/5/2024.

17 Snyder Fritz, tldd, tr. 39.

18  Christopher A. Ford, tldd.
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tic nay la xuong s6ng cta phdp luat dan sy.” Theo d6, phdp luat dan sy can
tinh dén cdc khia canh xa hoi thiét yéu lién quan dén su ton tai cing nhu
viéc thuc hién mot quyén dan sy. Pieu 1(1) Bo luat Dan su quy dinh: “Cic
quyén dan sy phai phtt hgp véi phiic 161 cong cong”.? Cdc hoc gid cho ring
quy dinh caa B¢ luit Dan su ¢6 hi¢u luc thu dong theo nghia cic quyén dan
st luon duge xem la hai hoa vdi phiic lgi cong cong, ndi cich khic la khong
mau thun véi phuc g1 cong cong, thay vi é khia canh cht dong la tit ca cdc
quyén dan su phdi gép phan vao sy thinh vigng cia mot cong dong.?' Bén
canh d6, cau 3 Piéu 29 Hién phdp nim 1947 con dua ra khdi niém “muc dich
cong cong” (public use) trong quy dinh vé tudc quyén s6 htiu. Theo d6, nha
nudc ¢d thé tude quyeén sé hau va giéi han quyén tu htu trén co sé muc dich
cong cong va sy boi thudng tuong ting. Pham vi cua “muc dich cong cong”
khong chi bao gom cdc cong trinh cong cong nhu dudng xd, dudng ray tau,
san bay, ma con bao gdom cdc truong hop tude quyeén st hiiu vi lgi ich cong
cong, mic dit két qua c6 thé Ta mot s6 cd nhan duge huéng 16i.? Chang han,
sau Chién tranh Th¢ gidi thi 11, Chinh phu da trung mua nong trai cia cdc
dia chu va ban cho nong dan thué dit dé giip nong dan cai thién sinh k&>

Dua trén nguyén tic “phuic lgi cong cong”, co quan lap phdp ¢ thim
quyeén xdc dinh noi dung va pham vi cua quyén sé htiu bang mot luat. Cin cu
nay khd giéng véi “nghia vu xa hoi” caa cha sé huu duge quy dinh tai Bieu
14 Hién phdp DPuc, béi né ham y su tuong quan gitia quyén doéi vdi tai san
va nghia vy xa hoi vi phc 161 cong cong cia cha sé hau khi thuc hién cdc
quyén cua minh. Cang vi vay, gidi han quyén sé hau dua trén can cu tai cau
2 bieu 29 Hién phdp nam 1947 khong yéu cau viéc boi thusng. Chang han,
¢iéi han quyeén s6 htiu trong pham vi nghia vy xa hoi cta chu sé htiu nham
ngin ngtia rui ro phdt sinh tir tai sin déi véi tinh mang, stic khée hodc tai san
cua nguoi khde (Diéu 18 Luat Phong chéng sat 16 dit). Nhin chung, cdc dn 1¢
cua Toa dn t61 cao Nhat Ban cho co quan lap phdp huéng thim quyén tuong
déi rong trong viéc quy dinh gidi han ctia nhém quyén tu do kinh t€, bao
gom quyén s6 htiu; trong khi d6, Toa st dung cdc tiéu chi nghiém ngit hon
trong gidi thich cdc quy dinh gi6i han nhém quyeén dan sy, vi vay co quan lap
phdp c¢6 thim quyén hep hon.*

19 Junkichi Koshikawa, “Principles of Equity in the Japanese Civil Law”, The International Lawyer,
Vol. 11(2), 1997, tr. 307.

20 Nguyén vin ti€éng Anh: “Private rights must conform to the public welfare”. Ban dich tiéng
Anh cta Bo luat Dan sy Nhat Ban tai webite Bo Tu phdp Nhat Ban. https://www.moj.go.jp/
content/000056024.pdf, truy cap ngay 27/5/2024.

21 Junkichi Koshikawa, tldd, tr. 307.

22 Mutsuo Nakamura, tldd, tr. 1.

23

, cited in Mutsuo Nakamura, tldd, tr. 1.

24 Ministry of Foreign Affairs of Japan, “General Comments”, Fourth Periodic Report by the
Government of Japan under Article 40 Paragraph 1(b) of the International Covenant on Civil and
Political Rights, Ministry of Foreign Affairs of Japan, https://www.mofa.go jp/policy/human/
civil_rep4/general.html#gl, truy cap ngay 1/7/2024.
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Quyeén s6 hiiu cta tu nhan tai Nhat Ban ¢6 thé bi gidi han béi ¢6 sy
xung dét véi quyen cua nguoi khic. Khoan 2 va 3 Pieu 1 BLDS quy dinh
viéc thuc hién quyén va nghia vu phai trén co sé thién chi va su lam dung
quyén la khong duge phép. Trong vu viéc Hiroshima va Tsubaki (1970), Toa
dn thanh phé Kobe quyét dinh gidi han quyén s6 hou khi né xung dot véi
lo1 ich vé méi trudng (environmental interests) cia nhting nguoi trong mot khu
vic dan cu.® DPieu ding chu y Ia, quyén moi trudng (environmental right) chua
dugc thiia nhan 1a mét quyén con ngudi vao thoi diém dé, va dén nay quyén
nay chua dugc chinh thic ghi nhan trong Hién phdp ctia Nhat Ban. Vu viéc
Hiroshima va Tsubaki 1a tranh chip lién quan dén viéc duge hudng dnh sing
mat troi, cy thé Ia tranh chip gitia chu dau tu xay dung toa nha cao ting va
cu dan s6ng xung quanh toa nha. Toa dn cho ring méi trusng khu dan cu,
bao gdm dnh ning mit troi day du va thong thodng gi6, 1a thiét yéu dé duy tri
cudc séng lanh manh, dé chiu. Trong vu viéc nay, Toa da nhin nhin vu viéc
trén la xung dot gitia quyén cua chu s6 hou toa nha cao ting va loi ich cua
nhting cu din séng xung quanh tda nha, va dua ra phin quyét giéi han quyén
s6 htiu cta moét ¢d nhan vi 161 ich cia nhi¢u nguoi (cu dan).

Trong gidi quyét xung dot gitia cic quyeén co ban, Toa dn t61 cao Nhat Ban
dusng nhu st dung cich tié€p can la ngin chin sy “lam dung” cic quyén nham
dat dugce sy “can bang” va “hai hoa” gitia cdc quyén dang xung dot.* Trong vu
viéc Production Control (1950), Toa dn t6i cao, trong nd lyc “can bing” quyén
dinh cong va quyén sé hau, da lap luan ring: “quyén ty do cia mot bén (quyén
déi vdi tai san cua chu s6 hiiu) khong hoan toan bi gat sang mét bén béi quyeén
dinh cong cua ngudi lao dong. .. [va] cdi sau khong c6 uu thé tuyét déi so voi
cdc truée”.* Quyen cua chu sé heiu tai san duge quy dinh béi luat phit hgp véi
nguyén tic “phuc loi cong cong”, vi thé trong trudng hop can thiét dé duy tri
hoic cai thién phuic lgi cong cong thi quyeén st dung, c6 duge hoa loi tir tai san,
hoic dinh doat tai sin ¢6 thé bi giéi han.®® Tuy nhién, Toa dn cin dam bao ring
viéc giai thich gidi han mét quyén co ban phai chic chin va hop ly dé duy tri sy
hai hoa va can biang gitia cdc quyén dang xung dot.”

3. Cac nguyén tic gidi han quyén s6é hau

Nhat Ban khong quy dinh cu thé cdc nguyén tic gidi han quyén co ban
ndi chung, tuy nhién dua trén cic quy dinh cua Hién phdp vé quyén sé hau
va thuc tién dp dung ctia Tda dn tSi cao ¢6 thé dua ra nhiing nguyén tic gidi
han quyén sé htiu nhu sau:

25  Kazuaki Sono and Yasuhiro Fujioka, “The Role of the Abuse of Right Doctrine in Japan”,
Louisiana Law Review, Vol. 35, 1974, tr. 1037.

26  Christopher A. Ford, tldd, tr. 3.

27 Judgment of 15 November 1950 (Production Control case), 4 Keishu 2257, cited in
Christopher A. Ford, tldd, tr. 3.

28  Nhu trén.

29 Nhu trén.
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- Chi bi gidi han béi mgt ludt

Nhu da phan tich & trén, quyén sé htu duge xdc dinh béi mot luat va
pht hgp vdi phiic 161 cong cong (cau 1 Biéu 29 Hién phdp). Thém vao dd,
biéu 13 Hién phdp quy dinh cdc quyén cua cong dan phai duge dic biét
quan tim trong hoat dong lap phdp. Nhu vy, quyén s6 htiu vé nguyén tic
chi ¢6 thé bi gidi han béi mot luit do co quan 1ap phdp ban hanh, va moi
hanh vi can thiép cua co quan hanh phdp trong truéng hop cu thé phai dya
trén quy dinh do co quan lap phdp xdc 1ap. Hién phdp Nhat Ban cung thiét
ké& co ché tai phdn hién phdp nhu mot bao dam dé quyén sé hau khong bi
co quan lap phdp gidi han moét cdch tuy tién. Loi néi dau cta Hién phép
tuyén b Hién phdp 1a luit ¢6 gid tri cao nhit va tit ca cdc dao luit, sic lénh
hay hanh vi cia Chinh phua khong phit hgp véi Hién phdp sé khong 6 hi¢u
luc. Bong thoi, Bieu 81 Hién phdp quy dinh Toa dn t6i cao la co quan xdc
dinh tinh hgp hién cua cic dao luat, sic lénh, quy tic hodc cdc hanh vi cua
Chinh phu. Trong khi Qudéc hoi ¢6 thé xdc dinh va gidi han quyén sé hau
bing mot dao luat, thi Toa dn t6i cao ¢6 tham quyén giai thich Hién phép,
vi th€ mot dao luit do Qudc hoi thong qua khong thé vi pham cdc quyén
co ban dugc Hién phdp bao vé.

- Nguyén tdc binh dang

Diéu 14 Hién phdp nim 1947 quy dinh moi cong dan déu binh ding
trudce phdp luat. Mot luat do co quan 1ap phdp ban hanh Ia vi hién néu né tao
su phan biét d6i xu, bat ké co s6 cua sy phan biét d6i xu d6 1a gi. Diéu nay
cting ham y ring, viéc gidi han mét quyén co ban néi chung va quyén sé hau
néi riéng béi mot luat phai tuan tha nguyén tic binh ding.

Thuyc tién gidi thich hién phdp cho thiy Toa dn t6i cao Nhat Ban st dung
phuong thic dinh gid hai ting (fwo-tired test): (1) dinh gid nghiém ngit (strict
scrutiny) d61 véi dao luit lién quan dén quyén tu do biéu dat hoic cic quyén
tu do vé hoat dong tinh than; va (i) tuong quan hop ly (rationale relation) cé
tiéu chudn thdp hon déi véi dao luat lién quan dén cic quyén tu do kinh t&*
Cdc hoc gid cho ring co ché€ ddnh gid hai ting nay khong nén dugc dp dung
béi khdi niém “cdc quyén co ban” tai Piéu 11 Hién phdp bao gdm tit ci cdc
quyeén dugc dé cap trong Chuong I1I Hién phdp.”' Tuy nhién, quan diém cta
Toa dn t61 cao la cho co quan lap phdp hudng thim quyén tuong d6i rong
trong giéi han cdc quyén ty do kinh t&€, ma bao gom quyén s6 huu. Dieu
nay khién cho sy phan biét d61 xu d61 vé1 mot s6 nhém van ton tai trong xa
hoi Nhat Ban. Vi duy, sy phan biét d6i xi vé bao ddm quyén s6 hiiu cua toc
nguoi Ainu sinh s6éng trén dao Hokkaido. Quan niém hién dai vé quyén tai
san khong cong nhan quyén truyén théng sin bin, hdi lugm va ddnh bit cd

30  Judgment of 22 November 1972, 26 Keishu 586, Beer/Itoh (1996), dugc trich tit Snyder Fritz,
ildd, tr. 39.
31 Nhu trén.



LUAT QUOC TE 97

cta ngusi Ainu.* Pgo luat bio vé thé dan Hokkaido nam 1899 (Hokkaido
Former Aborigines Protection Acf) quy dinh viéc cip dit cho nguoi Ainu nhung
lai dp dit cdc han ché rit 16n d6i véi quyén dinh doat.” Pao luat nay da bi thay
thé béi Pao luit thuce ddy van héa Ainu nam 1997, nhung quyén kinh t€ cta
nguol Ainu, dic bi¢t [a quyeén déi véi dit dai va tai nguyén da khong dugce
ghi nhan.* Dén nay, Toa dn t6i cao Nhat Ban chua xem xét vy viée nao lién
quan dén van dé phan biét d6i xu trén co s6 nguyén tic binh ding trudc phdp
luat déi véi ngusi Ainu.

- Nguyén tdc tuong xiing

Nguyén tic tuong xuing [a hoc thuyét phdp ly ctia Piic va duge cho Ia da
du nhap vao Nhat Ban tii trudc Chién tranh Theé gidi thu 1T khi Piéu 22 Hién
phdp Minh Tri quy dinh bao ddm cic quyén tu do va an toan cho than dan
(subject) va yéu cau xAm pham cdc quyén phai dya trén sy can thiét vi lgi ich
cong cong va miic do xam pham phai dim bao duy tri sy can bang véi muic
do can thiét vi lgi ich cong cong.*® Hién phdp hién nay cua Nhat Ban khong
truic tiép ghi nhan nguyén tic tuong xuing, tuy nhién mot s¢ hoc gia cho rang
bieu 13 Hién phdp Ia co s6 phdp ly cua nguyén tic nay.”” Trong thyc tién dp
dung, Toa dn t6i cao Nhat Ban khong chinh thuc thiét lap “tinh tuong xuing”
2 mot nguyén tic khi xem xét tinh hgp hién cia viéc giéi han cdc quyén hién
dinh, thay vao d6 Toa gidi quyét moét van dé trong béi canh cu thé cua né.™
Mic du thiéu ving mét quy trinh phan tich, 1ap luan ctia Toa dn t6i cao trong
cdc vu viée xem xét tinh hgp hién cua mot bién phdp giéi han quyén co ban
¢6 nhieu diém tuong dong vdi dinh gid tinh tuong xuing.

Trong vu viéc Hiraguchi va Hiraguchi (1987), Toa dn t6i cao da stt dung
dinh gid “phuic lgi cong cong” (public welfare test) d€ xem xét tinh hgp hién
cua cdc luat gidi han quyén sé htiu. Vu viée lien quan dén quyén yéu cau chia
32 Nhu trén.

33 Dao luit nay buoc ngusi Ainu phai lam nong nghiép, hoc ti€ng Nhat va van héa Nhat véi muc
dich dong héa ho. Nam 1984, Hiép hoi Ainu 6 Hokkaido kéu goi thay th€ dao luat nay bing
mot dao luat méi bio dam nhting quyén co ban ctia ngudi Ainu. See Akira Osuka and Takato
Narisawa, “Major Legislation”, Waseda Bulletin of Comparative Law, Vol. 18, 1997, tr. 39.

34 Morris Suzuki, “The Ainu: Beyond the Politics of Cultural Coexistence”, Cultural Survival
Quarterly  Magazine, 2010, https://www.culturalsurvival.org/publications/cultural-survival-
quarterly/ainu-beyond-politics-cultural-coexistence, truy cap ngay 1/7/2024.

35 Snyder Fritz, tldd, tr. 39.

36 Narufumi Kadomatsu, “Functions of the Proportionality Principle in Japanese Administrative
Law”, Academia Sinica Law Journal, Issue 22, 2018, tr. 203.

37  Nhu trén. Bieu 13 Hién phdp 1946 quy dinh: “T4t cd moi ngudi déu dugce thiia nhan 1a nhung
cd nhan riéng biét. Quyen dugc séng, tu do va muu cau hanh phic cta cong dan phai duge
dac biét quan tdm trong hoat dong lap phdp cung nhu trong hoat dong khdc ctia Chinh phu va
khong di nguge lai vdi quyeén Igi chung cia cong dong” (ban dich ti€ng Viét caa Hién phdp
nim 1946 cua Nhat Ban trong cuén Nguyén Ping Dung va nhung ngusi khdc, tldd.

38 Shigenori Matsui, “Judicial Review of Restrictions on Constitutional Rights in Japan:
Highly Ad Hoc, Contextualized, and Deferential”, in Po Jen Yap (ed.), Proportionality in Asia,
Cambridge University Press 2020, https://www.cambridge.org/core/books/proportionality-
in-asia/judicial-review-of-restrictions-on-constitutional-rights-in-japan/1283B187372B0614

9D2110ES46FCOCT9, truy cap ngay 1/7/2024.
39 41 Minshu 408 (1987), dugc trich tt Mutsuo Nakamura, tldd, tr. 1.
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phin s6 htu chung theo cau 1 Piéu 256 Bo Luat Dan sy va Diéu 186 Luat
veé Ring khong cho phép nhting ngudi sé huu it hon nia dién tich caa mét
khu riing ¢6 quyén yéu ciu chia phan s6 htiu chung. Viéc xdc dinh liéu viéc
2161 han quyeén s6 htiu ¢6 phut hgp véi phiic lgi cong cong theo cau 2 Dieu
29 Hién phdp hay khong dugc dua trén ddnh gid muc dich, su can thiét, va
noi dung cia bién phdp gidi han.* Trude tién, Toa dn tuyén rang muc dich
lap phdp cia Pieu 186 nhim dim bao sy 6n dinh trong quan ly riing [a hop
hién, béi khong ¢é Iy do ro rang nao cho thiy phuc lgi cong cong khong
bao ham trong quy dinh trén. Tiép theo, Toa dn xem xét cdch thiic gidi han
quyeén s6 htiu dudi nhieu gée dod va quyét dinh ring giéi han quyén ctia ngusi
s6 htu theo Ditu 186 1a vugt qud thim quyén hop ly cta co quan lap phdp.
Boi thidu sy can thiét va hop ly trong néi dung cua quy dinh, Toa dn cho ring
bieu 186 Luat vé Riing Ia vi hién. Theo phdn quyét ciia Toa dn téi cao, ...
tham chi néu muc dich giéi han quyén la phtt hop véi phiic g1 cong cong,
bién phdp gidi han Ia khong can thiét hoic khong hop ly dé€ dat duge muc
dich dé... thi can dugc hiéu a trdi véi cau 2 Dieu 29 Hién phdp nam 1947.
V1 vay, quyét dinh cua co quan lap phdp chi nén bj bdc bé néu né vugt qud
» 41

thim quyeén hop ly”.
4. Phuong thuc giéi han quyén sé hiu

bieu 206 BLDS Nhat Ban quy dinh chu s6 hiiu ¢6 quyén tu do st dung,
hudng lgi tit va dinh doat “vat” thu¢c sé htiu cia minh trong pham vi gidi
han béi phdp luat va cdc quy dinh.* Bét dong sin, dic biét Ia dat dai, 1a mot
loai tai san ¢6 y nghia quan trong trong phdp luat dan su Nhat Ban. Chinh phu
di cong nhan quyén s6 htiu tu nhan d6i véi dit dai ké ti khi Luat Dat dai nam
1872 ra doi va BLDS da moét Ian ntia khing dinh diéu nay. Dieu 207 BLDS
quy dinh quyén s6 hou déi véi dit dai duge mé rong & khoang khong gian
trén va dudi bé mit cta dit, trong pham vi gidi han béi phdp luat va cdc quy
dinh. V1 du, Pao luit vé cic bién phdp dic biét lién quan dén viée st dung
cong cong long dit nam 2000 (Act on Special Measures Concerning the Public
Use of the Deep Underground) dua ra mot s6 giéi han d6i véi quyen cta cha sé
huou déi véi dat dai. Nhu vay, BLDS Nhat Ban cho phép viéc dit ra gidi han
quyén s6 htiu béi phdp luat va cic quy dinh. Quy dinh nay tuong déi rong
so v6i quy dinh ctia BLDS mot s6 quéc gia khdc, ching han 6 Pic, quyén sé
htiu chi bi gidi han béi mot dao luat. Tuy nhién, nhu da dé cap 6 trén, Hién
phdp Nhat Ban da thiét 1ap co ché tai phin hién phdp nhu moét bao dam rang
quyen s6 htiu khong bi giéi han moét cdch tuy tién.

40 Nhu trén.

41 Nhu trén.

42 Nguyén vin ban dich ti€éng Anh: “An owner has the rights to freely use, obtain profit from and
dispose of the Thing owned, subject to the restrictions prescribed by laws and regulations”, https://www.
moj.go.jp/content/000056024.pdf, truy cap ngay 27/5/2024.
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Quyeén s6 hiiu cang ¢6 thé bi gidi han theo thoa thuan trén co s6 tuan
thu cdc nguyén tic thién chi va trung thuc (khoan 2 bi¢u 1 BLDS), khong
lam dung quyén (khoan 2 Di¢u 1 BLDS). Trong khi nguyén tic thién chi
va trung thuic dugce dp dung chung cho viéc thuyc hién quyén hoic thuc hién
nghia vy, thi nguyén tic khong lam dung quyén dugc dp dung cho linh vuc
phdp luat vé quyén s6 htiu, tai san trf tu¢ va canh tranh khong lanh manh.*
Trong vu viéc Sudi niidc néng Unazuki,* Toa dn t61 cao da bdc bo quyeén caa
chu s6 htu A trong viée di do1 dudng 6ng dan nudc thudce s6 huiu cta B. A
mua mot s¢ manh dit va mot dudng 6ng dan nudc ndng tii sudi dén khu
nghi dudng thudc s6 hiiu cia B lai duge dit trong manh dit caa A. Vi vay,
A dé nghi B mua lai manh dit caa A véi gid cao hon gid thi trudng va yéu
cau B phai di doi duong ng néu B khong chip nhan dé nghi trén. B khong
chip nhan nén A khéi kién, yéu cau B phai di doi dudng 6ng dya trén can ci
quyén s6 htiu cia A d61 véi manh dit. Toa dn t61 cao da bdc bd yéu cau ctua
A trén can cu day la mot su lam dung quyén.

5. Goi mé cho Viét Nam

Quyeén s6 hiiu duge ghi nhan 1a quyén hién dinh tai Dieu 32 Hién phdp
nam 2013. Pong thoi, Hién phdp cho phép gidi han quyén con ngudi, quyén
cong dan vi 161 ich qudc phong, an ninh quéc gia, trit ty an toan xa hoéi, siic
khée cong dong. BLDS nim 2015 cu thé héa tinh than nay thong qua hai
nguyén tic tai Pieu 3: (i) khong xam pham lgi ich qudc gia, cong dong va
quyén hgp phdp ctia ngusi khdc; (ii) cam két, thoa thuan khong vi pham dieu
cAm cua luat hay trdi dao dic xa hoi. Khoin 2 Piéu 160 BLDS nim 2015
khing dinh chu s6 htiu duge thyc hién moi hanh vi véi tai sin nhung khong
dugc gay thiét hai dén lgi ich cong cong hoic quyén caa nguoi khdc. So véi
BLDS Nhat Ban, BLDS nim 2015 b6 sung lgi ich quéc gia, dan tdc vao can
cu gid1 han quyén s6 htiu. Tuy nhién, chua c6 gidi thich 1o rang liéu 161 ich
qudc gia va dan toc ¢6 bao ham trong lgi ich cong cong hay mang né1 ham
khdc nhau, giy kho khan khi dp dung.

Trong linh vuc phdp luat dan sy, BLDS nam 2015 thudng chi ghi nhan
nhuing nguyén tic chung trong viéc thuc hién va giéi han quyén dan sy, do
vay thuc tién 6 Nhat Ban cho thiy Toa dn ¢6 vai tro rit quan trong khi dua ra
nhting dn 1¢ giai thich cdc truong hgp ma quyeén dan su bi gidi han. Tai Viét
Nam, thAim quyeén gidi thich quy dinh cua Hién phdp va cic luat duge trao
cho Uy ban Thusng vu Qudc hoi, nhung co quan nay hiém khi thuc hién
quyén nay, ma danh viéc gidi thich thuat ngti cho cdc luat chuyén nganh.®

43 Junkichi Koshikawa, tldd, tr. 307.

44 Hayashi Tomoyoshi, “Roman Law Studies and the Civil Code in Japan: System, Ownership,
and Co-Ownership”, Osaka University Law Review, Vol. 55, 2008, tr. 15, https://hdl.handle.
net/11094/7747.

45  DPing Minh Tuin and Lé Quynh Mai, “Gidi han quyén con ngudi, quyén cong dan tai Viét
Nam: Nguyén tic hién phdp va van deé thuc thi”, Khoa hoc Kiém sat, s6 5, 2020, tr. 53.
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Mic du Viét Nam da cong nhan dn 1¢, nhung Toa dn khong dugc trao quyén
giai thich Hién phdp, phdp luat mot cdch chinh théng qua cic vu viéc cu thé
nén sé kho ¢6 thé hinh thanh nhiing dn 1¢ véi ding nghia cia né. Viéc thiéu
mot co ché giai thich Hién phdp va phdp luat khién cho viéc gidi han quyén
con ngudi ndi chung va quyén sé htu néi riéng chua duge thuc hién mot
cdch day du va thyc chit.

Bén canh d6, phdp luat dan su Viét Nam con thi€u ving cdc nguyén tic
gidi han quyén sé hiiu, dic biét Ia nguyén tic phan tich tinh tuong xuing dé
kiém tra, ddnh gid quy dinh giéi han quyén s6 htiu ¢6 dat duge su can bang
va hai hoa 1¢i ich gitia 161 ich cong cong, quyén cua nguoi khic va thiét hai tu
viéc gidi han quyén nhu duge ham y trong thuic tién xét xti cua Toa dn Nhit
Ban. Trong béi cinh Toa dn khong ¢6 thim quyén gidi thich Hién phdp va
phdp luat, viéc thi€u ving mét nguyén tic mang tinh phuong phdp luan cho
cdc nha lap phdp din dén nguy co gidi han quyén s6 htiu mot cich tuy tién.
Loi ich cong cong, 1oi ich quéc gia, dan toc ¢6 thé duge gidi thich theo cich
tao thuin 161 cho co quan soan thio luat, hoic bién phdp giéi han dugc de
xudt khong thich ddng va tuong xuing dé dat dugc muc dich, hoic bién phdp
gidi han du dung din nhung khong tinh dén sy can bang gitia loi ich véi thiét
hai ctia chu s6 hau.

Cudi cung, Viét Nam thi€u ving mot co ché gidm sit viéc thyc hién
gid1 han quyén ndi chung va quyén sé htiu néi riéng. Kinh nghiém ctia Nhat
Ban cho thiy, co quan dugc trao quyén viéc gidm sdt gidi han quyén la Toa
dn thong qua co ché xem xét tu phdp (tai phdn tu phdp) d6i véi cdc hoat dong
lap phdp va hanh phdp. BLDS Nhat Ban quy dinh pham vi giéi han quyén s6
htiu rong hon so véi BLDS Viét Nam, theo d6 quyén sé hiiu ¢6 thé bi giéi
han béi phdp luat va quy dinh. Theo quy dinh phdp luat Viét Nam hién hanh,
Toa dn phdt hién cdc van ban quy pham phdp luat trong cdc vu dn dan su cé
ddu hi¢u trdi véi Hién phdp va Luat thi sé khong ¢é quyén bd sung hay bai bd
cdc van ban nay, ma chi ¢6 quyén kién nghi lén c6 quan c¢6 tham quyén ban
hanh vin ban quy pham phdp luat d¢ xem xét, sta déi, b6 sung hoic bai bo
vin ban nay.* Tuy nhién, thim quyén nay cia Toa dn la rit han ché€* Quy
dinh phdp luat hién hanh tai Vi¢t Nam bé ngé trudng hgp van ban quy pham
phdp luat bi dé nghi xem xét lai 1a luat trdi Hién phdp thi dp dung nhu thé nao,
trong khi Hién phdp khong duoc dp dung truc ti€p ma phai duge cu thé héa
bang luat? Vi vay, viéc quy dinh quyeén s6 hau chi c6 thé bi gidi han béi moét
luat 1a chua du d€ phong ngtia su tuy tién khi thi€u ving co ché gidm sit va
xem x¢€t cdc van ban quy pham phép luat ¢6 ddu hi¢u vi hién. @

46 Khoin 7 Pieu 2 Luat TS chiic Toa 4n nhan dan nim 2014; Khoan 1 Digu 47 va Pieu 221 Bo
luat TS tung dan sy nam 2015.
47 Piém a khoin 3 Dieu 221 Bo luat TS tung dan sy nam 2015.
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