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Tom tat
Van bdn quy pham phap ludt da bao vé quyén tiép cdn cong ly aiia nguvi tiéu dimng trong tniong hgp
théa thudn lya chon Trong tai Viét Nam hay lya chon Trong tai nudc ngoai khi viéc gidi quyét tranh
chdp dién ra trén lanh thd Viet Nam. D6i véi tniong hgp théa thudn chon Trong tai nudc ngoai ma
vigc gidi quyéet tranh chdp khong dién ra trén lanh thd Viét Nam, van ban quy pham phap lugt chua
ddy div va An ¢ s6 42 da b6 sung hudng xit ly. Vi An I¢ s6 42, quyén tiép cgn cong ly aia ngubdi
tiéu ding dvgc bdo dam va cho thdy phdp lugt Viét Nam c6 si tuong thich vdi xu hudng bdo vé nguoi
tiéw dimg trudc nguy co bimg nd dicu khodn trong hop dong theo mdu lua chon Trong tai nudc ngodi.

Tu khoa: nguvi tiéu dimng, quyén chon Toa dn, Trong tai nudc ngoai

Abstract
The legal texts protect the consumer’s right to access justice in case there is an agreement to select a
Vietnamese arbitrator or choose a foreign arbitrator when the dispute resolution takes place in the territory
of Vietnam. In the case an agreement provides for an selection of a foreign arbitration but the dispute
resolution does not take place in the territory of Vietnam, the legal texts are incompleted and the case law
no. 42 has supplemented the handling direction. With the case law no. 42, consumers’ right to access
Jjustice is guaranteed. This reflects the fact that Vietnamese law is compatible with the trend of protecting
consumers against the risk of exploding terms in contracts according to the foreign arbitration models.
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Nguon an lé: Ban dn so thim s§ 54/2018/DS-ST ngay 16/11/2018 cua Toa
dn nhan dan thanh phé Nha Trang, tinh Khanh Hoa vé vu dn dan sy “Tranh chidp hop
dong dich vu” gitia nguyén don la ba Nguyén Thi Long T va ong Nguyén Hoang S véi
bi don Ia Cong ty TNHH Khu du lich V.

Vi tri n6i dung an lé: Doan 9 phan “Nhan dinh cia Toa dn”

Khai quat noi dung cua éan l¢:

- Tinh huéng an lé: Trong hop dong theo mau giao két véi nguosi tiéu dung
¢6 dieu khoan lya chon Trong tai nude ngoai dé€ gidi quyét tranh chap. Khi xdy ra tranh
chip, nguoi tieu dung khoi kién ra Toa dn Viét Nam.

- Giai phap phap ly: Truong hop nay, phai xdc dinh nguoi tieu ding khong lua
chon trong tai va c6 quyén lua chon Toa dn Viét Nam gidi quyét.

Quy dinh cua phap luat lién quan dén an l¢:

bieu 38 Luat Bio v¢ quyen l¢i nguoi tiéu dung nam 2010;

bieu 17 Luat Trong tai thuong mai nam 2010;

Khoan 3 bitu 26, khoan 1 Biéu 35 Bé luat T6 tung dan sy nam 2015;
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Khoin 5 Ditu 4 Nghi quyét s6 01/2014/NQ-HDTP ngiy 20/3/2014 cia Hoi
dong Thim phdn Toa d4n nhan dan t8i cao hudng dan thi hanh moét s6 quy dinh Luat
Trong tai thuong mai.

Tu khoa cua an le: “Hgp dong theo miu thoa thuin lua chon Trong tai nudc
ngoai”’; “Nguoi tiéu dung”; “Luya chon Toa dn Viét Nam”.

NOI DUNG VU AN: (...)
NOI DUNG AN LE

“I9] Hop dong sé him ky nghi s6 PBRC-S-064621 thugc logi hop dong sogn sin do nha
cung cdp dich vy dua ra, sogn sdn quy dinh théa thudn trong tai, nay nguyén don la nguvi tiéu dimg
khéng dong y lua chon trong tai va yéu cau Toa dn nhdn ddn thanh phé Nha Trang gidi quyét la
phit hop Diéu 38 Ludt Bdo vé quyén loi nguoi tiéu dimg, Diéu 17 Ludt Trong tai thuong mai va
hudng ddn tai khodn 5 Diéu 4 cia Nghi quyét s6 01/2014/NQ-HDTP ngay 20/3/2014 dia
Hgi dong Thdm phdn Toa dn nhdn dan t6i cao. Do do, Toa dn nhdn ddn thanh phd Nha Trang
thu ly va gidi quyét tranh chdp la diing thdm quyén theo khodn 3 Diéu 26, khodn 1 Diéu 35 Bg
ludt T8 tung ddn sw va con trong thoi hi¢u khéi kién quy dinh tai Diéu 429 B¢ ludt Ddn su ndam
2015, Diéu 184 B¢ ludt T6 tung ddn su”.
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Dan nhap. Trong thoi gian dai, Trong tai thuong mai tip trung vao
tranh chip gitia cdc thuong nhan. Véi sy phdt trién ngay cang manh, Trong
tai thuong mai ¢6 xu hudng giai quyét ca tranh chip vdi nguoi tiéu dung va
Luat trong tai thuong mai cia Viét Nam (sau day 1a “Luat TTTM”) nim
2010 theo huéng nay khi khoan 2 Piéu 2 khang dinh “Tranh chip phidt sinh
gitia cdc bén trong d6 it nhit mot bén ¢6 hoat dong thuong mai” (nhu tranh
chip gitia mét cong ty thuong mai va moét cd nhan lién quan dén hgp dong
tieu dung) thuoc “tham quyén gidi quyét cic tranh chip cua Trong tai”.

Thuc ra, giai quyét tranh chip véi nguoi tiéu dung tai Trong tai 6 mot
s6 dac thu. Thu nhit, dieu khoan trong tai (cho phép Trong tai dong thoi loai
trii thim quyén cia Toa dn trong viéc gidi quyét tranh chip) thudng dugce
dp dit cho nguoi tiéu dung trong hop dong mau (khong ¢6 sy thuong lugng
binh ding gitia cdc bén); thi hai, ngusi tieu dung it hiéu biét vé Trong tai
hon so véi bén con lai ctia hgp dong; thu ba, chi phi cho t§ tung trong tai
thuong 16n trong khi dé gid tri tranh chip véi nguoi tiéu dung thuong khong
cao. Chinh vi vy, bén canh viéc cho phép giai quyét tranh chip vdi nguosi
tiéu dung tai Trong tai, nhiéu h¢ théng phdp luit c6 xu hudng thiét 1ap co
ché bao v¢ dic thu cho nguoi titu dung. Viét Nam cung theo hudng viia
néu khi Bieu 17 Luat TTTM nam 2010 quy dinh “Déi véi cdc tranh chip
gitia nha cung cip hang héa, dich vu va nguoi tiéu dung, mic du dieu khoan
trong tai da duge ghi nhan trong cdc diéu kién chung vé cung cdp hang hda,
dich vu do nha cung cip soan sin thoa thuin trong tai thi nguoi tiéu dung van



104 TAP CHI KHOA HQC PHAP LY VIET NAM SO 01(185)/2025

dugc quyeén lya chon Trong tai hoic Toa dn dé€ giai quyét tranh chip. Nha
cung cip hang hda, dich vy chi duge quyén khéi kién tai Trong tai néu duge
nguoi titu dung chip thuan”; Luit bao vé quyén loi ngudi tiéu dung nim
2010 (biéu 38) va nim 2023 (khoan 2 Diéu 67) Ian lugt quy dinh “T6 chuic,
cd nhan kinh doanh hang héa, dich vu phai thong bdo vé diéu khoan trong
tai trude khi giao két hgp dong va duge nguoi tiéu dung chip thuan. Trudng
hop dieu khoan trong tai do t6 chic, c¢d nhan kinh doanh hang héa, dich vu
dua vao hop dong theo mau hoic dieu kién giao dich chung thi khi xay ra
tranh chdp, ngudi tiéu dung la cd nhan c¢6 quyén lua chon phuong thic giai
quyét tranh chdp khdc” va “Trusng hop dieu khoan trong tai do t6 chic, cd
nhan kinh doanh dua vao hop dong theo mau hoic dieu kién giao dich chung
thi khi xdy ra tranh chip, nguoi tiéu dung cé quyén lya chon phuong thiic
gidl quyét tranh chip khdc”. Néu hop dong vdi nguoi tiéu dung Viét Nam
c6 dieu khoan lya chon Trong tai Viét Nam nhu chon Trung tam trong tai
qudc t& Viet Nam (Vietnam Intemational Arbitration Centre, VIAC), quy dinh
viia néu (theo hudng thoa thuan trong tai khong vo hi¢u nhung hiéu lyc cia
thda thuan trong tai 1¢ thudc vao su lua chon cua nguoi tiéu dung) khong gap
khé khan 16n trong dp dung va thuic tién xét xu tai Viét Nam cho thiy nguoi
tiu dung van thusng xuyén lya chon Toa dn hay Trong tai.!

Khé khin phit sinh khi hgp dong vdi ngudi tiéu dung Viét Nam c6
thda thuan trong tai nhung khong lya chon Trong tai Viét Nam ma lya chon
Trong tai nudc ngoai nhu Trong tai ctia Singapore trong Vu viéc tao ra An 1¢
s6 42 theo d6 “cdc bén ¢6 thoa thuan chon co quan va phuong thiic gidi quyét
tranh chip la Trung tim Trong tai quéc t&€ Singapore (Singapore International
Arbitration Centre, SIAC) theo cdc quy tic trong tai ciia STAC ¢6 hi¢u luc tai
thoi diém gidi quyét tranh chip”. Déi vdi truong hgp viia néu, vin ban chua
ro va An 1é s6 42 da ¢6 hudng xii ly. O day, An l¢ s6 42 di mé rong pham vi
quy dinh vé bio v¢ ngudi tiéu dung (1) va viéc mé rong nay ¢d y nghia trong
viéc bao v¢ quyeén ti€p can cong ly cta ngudi tiéu dung trude nguy co bung

n6 cdc hop dong? ¢6 thda thuan lua chon Trong tai nude ngoai (ii)

1. M6 rong pham vi bao vé nguoi tiéu dung

Noi dung An l¢ b6 sung. An 1¢ s6 42 ¢ mot s6 diém bé sung so vdi
van ban quy pham phdp luat.

O day, An ¢ xdc dinh quan hé hop dong ¢6 tranh chip la quan hé hop
dong “theo miu” vdi “ngudt tieu dung” mic du noi dung nay cé giy tranh
cii & thoi diém giai quyét tranh chip, nhit Ia khi hop dong c6 tranh chép lién

1 Dé Vin Dai, Ludt trong tai thuong mai Viét Nam-Bdn an va binh ludgn ban dn, (xudt ban lin thu
hai), Nxb. Hong Duic, 2023, Bin dn s6¢ 40-41.
2 Tu nim 2007, Franck Valencia di néu ring “h¢p dong qudc t€ véi nguoi tiéu dung cd

xu huéng ting theo cip s6 nhan trong béi cinh quéc t€ hda ting va phdt trién cong nghé
giao ti€p hién dai”. Xem Franck Valencia, “Parties faibles et acces a la justice en matiere
d’arbitrage”, Revue de I’ Arbitrage, 2007, tr. 56.
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quan dén ding ky mua ky nghi trong d6 ngusi ding ky mua “c6 thé ban hoic
chuyén nhugng cho nguoi khdc hoic dugce trao d61”. Ngoai ra, An 1¢ con bé
sung, 1am ro pham vi dp dung viéc bao vé ngudi tieu dung khi hgp dong cé
théa thuan lya chon Trong tai nudc ngoai.”

Gid tri 16n nhit ctia An 1é s 42 tap trung & viéc lam rd pham vi dp dung
viéc bao vé nguoi tiéu dung khi Trong tai dugc lya chon la Trong tai nudc
ngoai. D€ hiéu r6 hon, chung ta [an lugt phan tich vin dé nay dudi géc do
van ban va néi dung An lé s6 42.

1.1. Pham vi bdo vé theo vin bdn

Vin ban luat. O thoi diém ban hanh An 1¢ s6 42 va hién nay, ching
ta ¢ 2 vin ban Luit ¢ nd1 dung vé bao vé nguoi tieu dung theo hudng cho
phép ngudi tieu dung lua chon Toa dn mic du ¢6 thoa thuan trong tai.

Vin ban thu nhat 1h Luat TTTM nam 2010 véi Diéu 17 néu trén. Néu
chi doc Dieu 17, chung ta khong gip kho khian trong viéc dp dung khi cic
bén lya chon Trong tai nudc ngoai vi Pieu 17 khong néu pham vi dp dung.
Tuy nhién, Pieu 1 Luat TTTM nim 2010 lai quy dinh “Luat nay quy dinh
veé (...) t6 chiic va hoat dong ctia Trong tai nudc ngoai tai Viét Nam”. Noi
dung nay cho thiy Luat TTTM nim 2010 ¢6 dieéu chinh “Trong tai nudc
ngoai” nhung déi véi t6 chiic va hoat dong tai Viét Nam va phan tiép theo
cua Luat TTTM nam 2010 c6 dé cap tdi Trong tai nudc ngoai nhung khong
dé cap tdi cdc khia canh t6 tung ctia Trong tai nudc ngoai tai Viét Nam ma
tap trung vao hoat dong tiép thi cua Trong tai nudc ngoai tai Viét Nam (nhu
vé “Chi nhdnh, Van phong dai dién cua t6 chiic trong tai nudc ngoai tai Viét
Nam” tai Diéu 15, Dieu 74 va tiép theo) trong khi d6 Trong tai ma cdc bén
lya chon dé gidi quyét tranh chip lai [a Trong tai nudc ngoai (c6 hoat dong
gial quyét tranh chip 6 nudc ngoai). Do d6, 6 khia canh pham vi dp dung,
Luat TTTM niam 2010 chua ¢6 quy dinh 16 rang vé truong hgp cdc bén cé
théa thuan chon Trong tai nudc ngoai nhung khong lién quan dén “t6 chuc
va hoat dong tai Viet Nam”. Cu thé, Luat TTTM nam 2010 chua ro quy
dinh vé trudng hop cd dieu khoan trong tai véi ngudi tiéu dung Viét Nam
lua chon Trong tai nudc ngoai vai viée gidi quyét tranh chdp 6 nudc ngoai.

Luat Bio v¢ quyeén loi ngudi tiéu dung nim 2010 ¢é quy dinh bao v¢
nguoi tieu dung trong dieu luit duge néu trong phan Dan nhap va ¢é pham vi
khong thuc su 1o d6i véi trudng hop cdc bén lya chon Trong tai nudc ngoai
nhu tinh huéng tao ra An1é s6 42. Thuc t&, Pigu 2 ctia Luat Bio vé quyén loi
ngudi tieu dung nim 2010 chi néu chung chung la “Luat nay dp dung déi véi
ngudi tiéu dung; t6 chiic, cd nhan kinh doanh hang héa, dich vy; co quan, t6
chuc, cd nhan ¢6 lién quan dén hoat dong bao vé quyeén loi nguoi tiéu ding

3 Trong thuc tién, c¢6 Toa dn con khai thdc An le s6 42 trong vi¢c xdc dinh ban chit quan h¢
¢6 tranh chdp (xem Ban dn s6 366/2024/DS-PT ngay 29/5/2024, Toa dn nhan dan cip cao
tai TP. Ho Chi Minh).
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trén lanh thé Viét Nam”. Dén lugt minh, Luat Bio vé quyeén 1¢i ngudi tiéu
dung nam 2023 da bo quy dinh viia néu nén, déi véi viéc hgp dong véi ngusi
titu dung chon Trong tai nudc ngoai, pham vi dieu chinh cua Luat bio vé
quyén lgi cua nguoi tiéu dung (trong d6 ¢6 quy dinh vé bio vé nguoi tiéu
dung du1 ¢6 théa thuan trong tai) cang khong ré rang,.

Van ban dudi luat. Thyc t€, Toa dn nhan dan t6i cao di ¢ hudng
dan lién quan dén Trong tai trong d6 ¢6 dé cap Trong tai nudc ngoai nhung
hudng dan nay ctung chua giai quyét dugce trudsng hop cdc bén lua chon Trong
tai nudc ngoai khi hoat dong giai quyét cia Trong tai nudc ngoai khong dién
ra tai Viét Nam.

Cu thé, khoan 5 Piéu 5 cta Nghi quyét s6 01/2014/NQ-HDTP ngay
20/3/2014 cua Hoéi dong Thim phdn Toa dn nhan dan t6i cao quy dinh
thém “d6i véi hoat dong caa Trong tai nudc ngoai tai Viét Nam” véi ndi
dung “Trong tai nudc ngoai tién hanh viéc giai quyét tranh chip va cé yéu
cau Toa dn Viét Nam hé tr¢ hoat dong thi Toa dn Viét Nam c6 thdm quyén
dai véi hoat dong cia Trong tai nudce ngoai theo quy dinh tai cdc diém a, b,
¢, d, d va e khoan 2 Piéu 7 Luat TTTM” (diém a). So vdi Luat, Nghi quyét
da mé rong pham vi diéu chinh cuaa cdc quy dinh trong Luat TTTM nim
2010 d6i véi Trong tai nude ngoai: Trong Luat, chiing ta tip trung vao hoat
dong cua Chi nhdnh, Van phong dai dién caa t6 chiic trong tai nude ngoai tai
Viét Nam con, trong Nghi quyét, chuing ta quan tim thém vé viéc “Trong tai
nudc ngoai tién hanh viée giai quyét tranh chip” tai Viét Nam.

Mic dur pham vi Luat TTTM nam 2010 da duge Nghi quyéts6 01/2014/
NQ-HDTP mé réng, van ban dudi Luat nay cting chua di xa té1 muic dieu
chinh ca hoat dong gidi quyét tranh chip boéi Trong tai nude ngoai 6 nude
ngoai. Chinh vi viy, hudng giai quyét ctia An 1¢ s6 42 Ia can thiét nhu ching
ta thdy trong phan dudi day.

1.2. Pham vi bdo vé theo dn lé

Hai dang hoat dong. Pdi véi Viét Nam, hoat dong gidi quyét tranh
chip cua Trong tai nudc ngoai ¢d thé duge thé hién dudi hai dang.

Dang thu nhit 1a Trong tai nudc ngoai gidi quyét tranh chip 6 nudc
ngoai (ngoai lanh thé Viét Nam) nhu Trong tai cia Singapore gidi quyét tranh
chip 6 Singapore dut mot hay cdc bén ¢ su hi¢én dién 6 Viét Nam. Dang thui
hai 2 Trong tai nudc ngoai gidi quyét tranh chip & trén lanh tho Viét Nam.
Dang thi hai nay cung thuong xuyén dién ra va thuc tién cung nhu Nghi
quyét s6 01/2014/NQ-HDTP theo hudng phdn quyét duge ban hanh van la
phdn quyét cia Trong tai nudc ngoai, phai tuan theo co ché dieu chinh phdn
quyét ctia Trong tai nudc ngoai* nhu diém b khodn 5 Pieu 5 Nghi quyét s6
01/2014/NQ-HDTP xdc dinh “Tboa dn Viét Nam khong c6 thim quyén déi

4 Xem D6 Vin Dai, Sdd, Ban dn s6 243-244.
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vdi yéu cau hay phdn quyét trong tai, ding ky phdn quyét trong tai vu viée
cua Trong tai nudc ngoai quy dinh tai diém g khoin 2 Piéu 7 Luat TTTM.
Phdn quyét cua Trong tai nudc ngoai duge cong nhan va cho thi hanh tai
Viét Nam theo quy dinh ctia BLTTDS vé thu tuc cong nhan va cho thi hanh
tai Viét Nam quyét dinh cua Trong tai nudc ngoai”. Tinh than cta cic quy
dinh trong Nghi quyét s6 01/2014/NQ-HDTP la cic hoat dong giai quyét
tranh chip cia Trong tai nudc ngoai tai Viét Nam dugce xi Iy nhu hoat dong
giai quyét tranh chip caa Trong tai Viét Nam ngoai trii viée xti ly phin quyét
trong tai (khong theo co ché huly nhu phdn quyét cia Trong tai Viét Nam ma
theo co ché€ cua cong nhan va cho thi hanh phin quyét cua Trong tai nudc
ngoai theo B¢ luat TS tung dan sy nam 2015).

Maic dit mé rong pham vi diéu chinh quy dinh cua Luat TTTM nim
2010 cho Trong tai nudc ngoai nhu vira néu, Nghi quyét s6 01/2014/NQ-
HDTP van chua di xa té1 muic diéu chinh ca hoat dong gidi quyét tranh chip
cua Trong tai nudc ngoai 6 nudc ngoai, dic biét 1a van chua cho biét li¢u
nguoi tieu dung é Viét Nam ¢ quyén lya chon Toa dn Viét Nam khong khi
cdc bén c6 thoa thuan lua chon Trong tai nudce ngoai d€ gidi quyét tranh chap
6 nudc ngoai.

B6 sung cta An l¢ s6 42. Trudc sy khong day da cia vin ban (luat
va dudi luat) nhu néu trén, thuic tién trudc An1é s6 42 6 su ling ting. Pa cé
truong hop Toa dn Viét Nam theo hudng khong gidi quyét tranh chip khi
cdc bén khong ¢6 thoa thuan lai lya chon Toa dn Viét Nam (tic theo hudng
thda thuin lya chon Trong tai nudc ngoai van rang budc nguoi tiéu dung Viét
Nam) va hudng nay da gip phai phan tng tii cdc chuyén gia vi né anh hudéng
tiéu cyc té1 quyén dugc tiép can cong ly cia ngudi tiéu dung.

Ngay nay, An l¢ s6 42 da c6 hudng b6 sung cho khi€m khuyét néu trén
nén. Cu thé, trdi véi mét s6 tic gia, chung toi va Hoi dong thim phdn theo
hudng An 1¢ s6 42 Ia can thiét d€ ¢ thé bio vé ngudi tiéu dung Viét Nam
trudc nguy co bung né diéu khoan mau lya chon Trong tai nudc ngoai (vi
nhan thdy can thi¢t nén chuing toi di dé xuit An l¢ nay va dé xuit nay da
Hoi dong tham phdn da thong qua). Cu thé, theo Khdi qudt noi dung 4n 1¢,
“Trong hop dong theo mau giao két vdi nguoi tiéu dung ¢é dieu khoan lua
chon Trong tai nudc ngoai dé gidi quyét tranh chdp. Khi xay ra tranh chip,
nguoi titu dung khéi kién ra Toa dn Viét Nam. Trudng hop nay, phai xdc
dinh nguoi tieu dung khong lua chon trong tai va ¢6 quyén lua chon Toa dn
Viét Nam giai quyét”.

O day, hudng ctia An ¢ s6 42 gitip lam 16 khi nang ngudi tieu ding
dugc lua chon Toa dn Viét Nam mic dit hgp dong ¢6 thoa thuan chon Trong
tai nuide ngodi. Hudng cua An 1¢ s6 42 mang tinh nhan vin vi tao diéu kién
cho nguoi tiéu dung thuc hién t6t quyén ti€p can cong ly, quyén khoéi kien
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ctia minh trude nguy co bung né cdc diéu khoan mau dp dit luya chon Trong
tai nudc ngoai khi ¢6 tranh chép. Béi 1é, néu phai theo kién 6 Trong tai nudc
ngoai 6 nudc ngoai (khi khong duge phép khéi kién tai Toa dn Viét Nam),
ngudi titu dung sé gip kho khin vé dia ly, kinh t€ (nhét la chi phi t& tung)
cting nhu phdp ly ma chiing ta sé thiy é phan sau dan td1 quyén tiép cin cong
ly ctia nguoi tieu dung bi han ché nghiém trong trén thuic t€.

2.Y nghia caa viéc mé rong pham vi bao vé nguoi tiéu dung

Ghi nhan quyén tiép can cong ly. Khi ¢6 tranh chip, chua thé lién quan
c6 quyén yéu cau co quan tai phin giai quyét tranh chip. Ngay nay, quyén tiép
can cong ly (quyén duge giai quyét boi co quan tai phdn) ¢6 xu hudng duge
coi [a mot quyén co ban ctia con ngudi va mét nghién ciu 6 Chau Au da nhan
dinh “quyén tiép can tai phin chic chin Ia mot quyén co ban”?

O Viét Nam, quyén tié€p can cong ly cting ducce ghi nhan mot cich minh
thi hay ngam dinh trong vin ban nhu Hién phdp nim 2013 (khoin 1 bi¢u
14), trong vian ban dudi Hi¢n phdp nhu BLTTDS nam 2015 (khoan 1 Diéu
4). Quy dinh nay ghi nhan quyén tiép can cong ly véi co quan quan nha nudc
la Toa dn. Khi cdc bén ¢6 thoa thuan trong tai mot cich hgp phdp, Toa dn
khong ¢6 thdm quyén gidi quyét tranh chip nhu Piéu 6 Luat TTTM 2010
quy dinh nhung quyén ti€p cin cong ly van dugc bao dim vi biéu 14 BLDS
nam 2015 vé Bado vé quyén dan su thong qua co quan ¢6 thim quyeén da quy
dinh “Truong hop quyén dan sy bi xam pham hodc ¢6 tranh chip thi viéc
bao v¢ quyén dugc thuc hién theo phdp luit t6 tung tai Toa dn hoic trong tai”
(khoan 1) va khoan 1 Diéu 5 Luat TTTM khang dinh “Tranh chap dugc gidi
quyét bang Trong tai néu cdc bén c6 thod thuan trong tai. Théa thuan trong
tai ¢6 thé duge lap trude hodc sau khi xdy ra tranh chip”.

No61 dung trén cho thiy quyeén tiép cin cong ly da duge ghi nhan, quyén
ti€p can cong ly nay c6 thé Ia quyén tiép can Toa dn nha nudc hay Trong tai
dé giai quyét tranh chip.

2.1. Bdo dam quyén tiép cdn cong ly ciia nguoi tién ding

Rao can thuc hién quyén tiép can cong ly. Khi Trong tai ¢6 thim
quyén giai quyét tranh chip theo thoa thuin trong tai, Toa dn khong con
thim quyén giai quyét tranh chip.

Ve ban chit, thoa thuin trong tai chi trao cho Trong tai kha ning giai
quyét tranh chip va Trong tai ¢6 thuic sy gidi quyét tranh chip hay khong con
1¢ thuoc vao yéu cau cta chu thé lien quan. Thoa thuan trong tai trao cho cdc
bén kha nang ti€p can Trong tai, tham gia vao td tung trong tai va kha ning nay
dugc trao khong chi cho nguyén don ma cho ca bi don nén, vé mit ly thuyét,
quyeén tiép can cong ly duge bao dam khi cdc bén ¢6 thoa thuin trong tai. Tuy
nhién, khic vdéi cong ly duge bao dam béi Toa dn, “tiép can cong ly trong tai

5 Franck Valencia, tldd, tr. 64.
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khong mién phi va khong nhan duge tro giip tu phdp do khong thuédc dich
vu cong” ¢ Thuc t€, khoang cich, ngon ngii, dic thu cda t6 tung trong tai va
dic biét chi phi t6 tung ¢6 thé tré thanh rao can d6i véi nguoi tiéu dung trong
viéc tham gia t6 tung trong tai, nhit 1a khi thoa thuan lya chon Trong tai nudce
ngoai. Vi viy, ti€p cin cong ly trong tai ¢d thé khong con duge bao dam trong
thyc tién déi véi ngusi tiéu dung. Mot tic gid ¢6 ly khi néu ring “viéc bio
vé bén yéu thé khong duge bio dam trong linh vuc trong tai quéc t€ va hoan
canh nay con giy lo ngai hon khi bén yéu thé nhit khong thé vuot qua duge
rao can tai chinh nén bi tuéc bo quyén tiép can cong ly”.” Trong nhting tinh
huéng nhu vu viéc tao lap ra An ¢ s6 42, dicu khoan lua chon Trong tai 6
Singapore la rao can thuc su cho nguoi tiéu dung Viét Nam trong viéc tiép can
cong ly do quy triinh t§ tung (mét phan hay toan bo) khong dugce trién khai
bang ti€ng Viét, chi phi cho t6 tung tai Trong tai ¢ Singapore duge dinh gid Ia
rit cao (cao hon chi phi cho t6 tung trong tai tai Trong tai 6 Viét Nam va rit
cao so vdi chi phi t6 tung tai Toa dn Viét Nam). V61 dia ly xa, ngon ngti khong
dong nhit va chi phi t§ tung cao, ngudi tiéu dung Viét Nam nhu nhung cd
nhan trong vu viéc tao ra An 16 s6 42 rit khé c6 thé khéi kién tai Trong tai 6
Singapore nén, vé ly thuyét, nguoi tieu dung nay c6 thé tiép can cong ly trong
tai nhung, trén thuic t&, kha ning ti€p can cong ly trong tai cuia nguoi tiéu dung
nhu viia néu Ia rit thip, néu khong mudn ndi Ia trén thuc t€ ho khong thé tiép
can dugc cong ly trong tai mac du ¢6 thda thuin trong tai.

Mot nghién ctiu da khing dinh ring “trong tai quéc t€, theo quy dinh
chung, la mét dang cong ly it phit hgp véi nguoi tiéu dung, 6 d6 ¢é yéu
t6 tai chinh ma nguoi tiéu dung, it biét vé loai hinh cong ly dic thi nay,
¢6 nguy co khong nhan thic duge 6 thoi diém xdc lap hop dong va ¢ thé
lam cho ho ngai tham gia t& tung khi c¢6 tranh chip; trong tai qudc t€ tuan
theo nhting quy dinh dac thtt ma cdc c¢d nhan thudng khong biét va né loai
bo bio dam cua nguyén tic xét xi hai cdp dong thoi ngusi chuyén nghiép
tham chi con dua vao dieu khoan trong tai nhting cdch thiic dic thit nhu Hoéi
dong trong tai ba ngusi hay dia diém trong tai rit xa so véi noi ngudi tiéu
dung, nhting thi lam nan long ngudi tieu dung khoéi kién dé€ bao vé quyén
161 ctia minh”.® Trong vu viéc tao ra An1é s6 42, nguoi tieu dung séng 6 mot
tinh caa Viét Nam, nhi¢u kha nang khong biét tiéng Anh (ngodn ngti thong
thuong tai Trong tai 6 Singapore) va dic bi¢t “gid tri hop dong s6 hau ky
nghi la 388.110.000d” nén nguoi tiéu dung sé khé thuic thi quyeén khéi kién
cua minh tai Trong tai Singapore nhu théa thuan trong hop dong: théa thuan
trong tai trao cho ho kha ning ti€p can cong ly trong tai nhung ho khong

6 Franck Valencia, tldd, tr. 63.

7 Franck Valencia, tldd, tr. 60.

8 Christophe Seraglini, “Eclaircie pour la protection du consommateur dans I’arbitrage interna-
tional”, Revue de I’ Arbitrage, 2021, tr. 658.
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trong kha ning ti€p can dugc cong ly trong tai nay trong thuc t€ va day 1a h¢
luy nghiém trong tii loai thoa thuin lya chon Trong tai nudc ngoai trong hgp
dong vdi ngudi tiéu dung,.

Cho phép chon Toa an dé bao dam ti€p can cong ly. Phin trén
cho thiy viéc thoa thuin chon Trong tai nudc ngoai ¢6 thé dan t6i thuc t€ a
ngudi tiéu dung roi vao tinh trang khong thé tiép can duge cong Iy néu chuing
ta budc tuan theo théa thuin trong tai: veé ly, ngudi tiéu dung khong thé tiép
can dugc cong ly nha nudc (do thoa thuin trong tai loai trii thim quyeén cta
Toa dn trong viéc gidi quyét tranh chap) va, vé thuc t€, ho khong tiép can duge
cong ly trong tai (do qud xa, khong hiéu biét dic thu cua t6 tung trong tai &
nudc ngoai, chi phi té tung cao trong khi d6 gid tri tranh chip lai thap). Vi viy,
can ¢6 co ché bio vé nguoi tieu dung trude nhiing rii ro néu trén va mot tic
gid da khang dinh “néu thoéa thuan trong ti duge chap nhan ma khong ¢6 gisi
han dic thu trong hgp dong tieu dung qudc t€, né cé nguy co tré thanh dieu
khoin pho thong, nhit Ia khi nguosi chuyén nghiép mudn tude bo ngusi tieu
dung khoi nhting bao ddm ma cong ly nha nudc thuc hién va do d6 lam nin
long ngudi titu dung trong viéc khéi kién dé bio vé quyen lgi ctia minh”.”

Mot trong cdc cdch thiic bao vé nguoi tiéu dung trude rai ro néu trén
Ia chung ta theo hudng théa thuan trong tai vo hié¢u véi hé qui la Trong tai
dugc lya chon khong c6 thim quyén va tranh chidp van thuoc thim quyén
giai quyét cua Toa dn. Pay la cich ma nhiéu hé théng phdp luat da lam trudc
day nhung cich nay qud cuc doan: thoa thuan trong tai vo hiéu thi chi cé
thé quay tré lai véi Toa dn, ngudi tiéu dung khong 6 thé 6 lai véi Trong tai
khi ho ¢6 nhu ciu. Tu dé, hudng thi hai dugce st dung hién nay la cho phép
nguoi titu dung dugce lua chon 6 lai véi Trong tai da thda thuan hay quay
trd lai Toa dn mic du ¢6 thoa thuan trong tai. Hudng nay da dugc ghi nhan
trong Pigu 17 Luat TTTM néu trong phin Din nhap va duge An l¢ s6 42
van dung hudng d6 cho ci thoa thuan lya chon Trong tai nudc ngoai.

Hudng néu trén gitip loai bo nguy co mit quyén tiép can cong ly cua
ngudi tiéu dung va cung la xu hudng 6 nudc ngoai nhu chung ta sé thidy é
phan sau. PS cung 1a hudng duge nhitu hoc gid nudc ngoai khuyén nghi
dé bao dam quyeén tiép cian cong ly cho ngudi tieu dung. Theo mot tai liu,
“trong nhting trudng hgp ma nguoi tiéu dung khong thé tiép can Trong tai
trén thuc t&, nhit 1a do chi phi qud cao hay khong tuong thich vdi tranh chip,
am sao ho ¢6 thé ¢6 duge moét phdn quyét trong tai? V6i béi canh phdp luit
thuc dinh, nguoi tiéu dung ngay tii dau da bi tudc béo moét cdch thuin tiy
quyén tiép can tai phdn va, trong nhié¢u trudng hgp, ho bi tudc bo quyén tiép
can Trong tai trén thyc t&€ va nhu vay bi tuéc boé quyén ¢6 mot phin quyét
(...). O day, xAm pham quyen tiép cin cong ly rit 16 rang va ditu nay da dugce

9 Christophe Seraglini, ¢ldd, tr. 658.
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cdc tdc gia quan tam. Y tudng tir bé cong ly kinh té da duge dua ra d€ Iy giai thoa
thuin trong tai bi vo hi¢u héa va nguoi tiéu dung duge phép quay lai yéu cau
tryc tié€p Toa dn nha nudc”."’
2.2. Tuong thich voi xu huong bdo vé nguoi tiéu diing

Kinh nghiém ctia Phap. Hudng néu trén ctia An 1¢ s6 42 con Jam cho
phdp luit cua chiing ta tuong dong vdi xu hudng bao vé ngusi tiéu dung trén
the giéi, nhit la khi hop dong véi nguot tiéu diung lya chon Trong tai nudc
ngoai. B¢ hiéu r6 hon, chiing ta tham khio kinh nghiém ctia Phdp vé van dé
tuong ty. Thuc t€, trong moét thoi gian dai, ditu khoan trong tai trong hop
dong véi nguoi tieu dung khong ¢6 gid tri phdp Iy tai Phip. Pén nam 2001,
Phdp stia d6i BLDS vé noéi dung nay véi “muc dich bio vé bén yéu the!!
va, naim 2016, Phdp ti€p tuc stia d6i nédi dung trong Pieu 2061 BLDS theo
hudng “khi mot bén khong xdc lap théa thuan trong tai trong hoat dong nghe
nghi¢p, dieu khoan trong tai khong rang budc bén d6”. Véi huéng mdi nay,
“bén khong giao két trong khuon khé hoat dong nghe nghi¢p duge quyeén lya
chon. Bén d6 ¢6 thé chdp nhan dp dung dieu khoan trong tai (hoic vdi tu cich
Ia nguyén don néu nhu bén dé vién dan dieu khodn trong tai, hoic véi tu cich
bi don néu bén dé khong van dung su khong rang budc cia diéu khoan trong
tai d6i véi minh). Trong trudng hop ngudc lai, bén do 6 thé ti chdéi dp dung
dieu khoan trong tai bing cdch hoac Ia khéi kién ra Toa dn qudc gia néu nhu
bén d6 Ia nguyén don, hoic vién din ring toa trong tai khong c6 thim quyén
dut da dugc thanh lap (hoic don gidn hon la phan déi véi vige thanh 1ap toa
trong tai). Bén d6 khong can phai nhic lai sy ung thuin ctia minh déi vdéi dieu
khoin trong tai, ma van c6 thé tryc tiép dp dung dieu khoan trong tai trong
truong hop bén do la nguyén don hoic phan déi dieu khoin trong tai trong
trudng hop bén dé 1a bi don”.2 O day, “ngusi tiéu ding sé duoc quyén chon,
hoic khéi kién ra Trong tai, hodc khéi kién ra Toa dn quéc gia”."

bieu 2061 néu trén ducng nhién duge dp dung cho nguoi tieu ding
trong nudc. Ban dau, Toa dn Phdp khong dp dung Piéu 2061 cho nguosi tiéu
dung qudc t€ nhu cho hgp dong véi ngusi titu dung Phdp nhung lua chon
Trong tai nudc ngoai. Thuc vay, “trudce su im ling cia van ban, dn 1¢ phan
biét 1o rang co ché dieu chinh di¢u khodn trong tai trong nudc va diéu khoan
trong ti qudc t&. An 1é da cho ring Piu 2061 trudce day khong dp dung cho
trong tai qudc t&”."* Trong mot thai gian dai, Toa dn Phdp ghi nhan hiéu luc
dp dung cia dieu khoan trong tai (tic thim quyén gidi quyét tranh chip khong
thuoc Toa dn ma thudc Trong tai ma cic bén da thoa thuin) mic du mot bén
10 Francois Xavier Train, “Impécuniosité et acces a la justice dans 'arbitrage international”,

Revue de I’ Arbitrage, 2012, tr. 271.
11 Jean-Baptiste Racine, Droit de I"arbitrage, Put, 2016, phin s 186.
12 Charles Jarrosson va Jean-Babtiste Racine, “Les dispositions relatives a I'arbitrage dans la loi de

modernisation de la justice du XXie siecle”, Revue de I’ Arbitrage, 2016, tr. 1017.
13 Marie Danis, “Les questions soulevées hors la loi “Justice du xxie siecle” - La nouvelle

convention d’arbitrage dans le contrat de travail”, Cahiers de Iarbitrage 01 juin 2017, n® 1.
14 Franck Valencia, tldd, tr. 57.
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Ia ngudi tiéu dung Phdp va Trong tai dugc lya chon 1a Trong tai nude ngoai.”
Tuy nhién, dén nam 2020, Toa dn Phdp da thay d6i cdch tiép can, thay déi “dn
1¢” va theo hudng bao vé quyén tiép cin cong ly cua nguoi tiéu dung thong
qua viéc khai thic quy dinh ctia chau Au vé bao vé ngusi tiéu dung (chéng lai
dieu khoan trong hgp dong dugce coi Ia dieu khoan lam dung). Cu thé, trong
mét dn 1¢ nam 2020 & d6 cd nhan st dung dich vu ctia mét cong ty luat bi rang
buodc boi mét dieu khoan trong tai duge soan biang tiéng Phdp nhung Trong tai
dugc lua chon lai Ia Trong tai 6 Tay Ban Nha, Toa dn t6i cao Phdp da xét ring
“Toa phuc thim, sau khi xem xét kha ning dp dung trén co sé tinh dén tit ca
cdc yéu t6 phdp ly va thuc t€ can thiét ma tda c6 dé loai b dieu khoan trong
tai vi tinh chdt lam dung cia nd, da hoan thanh nhiém vu cua thim phdn quéc
gia la ddm bao hi¢u luc day du cua luat chau Au ve bio vé nguol tiéu diing, ma
khong vi pham cdc quy dinh cua Digu 1148 ctia BLTTDS”.' Véi dn 1¢ nay,
“khi nguoi tieu dung quéc t€ mudn dp dung quy dinh vé cdc diu khoan lam
dung dé phin déi thdm quyén ctia toa trong tai, ho ¢d thé vién dan cdc lap luan
cua minh tryc ti€p trude toa quic gia ma khong phai lo ngai bi chuyén sang
Trong tai”."” Noi dung viia néu cho thdy Toa dn Phdp da thay déi cich tiép
can va theo hudng bao v¢ nguoi tieu ding qudc t€ thong qua quy dinh cta
chau Au vé chéng digu khoin lam dung.'®

Cdch tiép can mdi cua Toa dn Phdp khdc véi cdch tiép can cia ching
ta trong An I¢ s6 42 nhung két qua Ia tuong dong nhau: Ngusi tiéu dung ¢
quyén quay lai Toa dn du ¢6 dieu khodn trong hop dong lua chon Trong tai
nudc ngoai. Thuc ra, trude dn 1¢ nim 2020, B truéng Bo tu phdp cua Phdp
ctng theo hudng trén khi duge chap vin."”

Kinh nghiém nudc khac. Xu hudng bao v¢ quyén tiép cin cong ly
cua nguoi tieu dung trude dieu khoan lya chon trong tai ¢ nudc ngoai khong
chi ton tai 6 Phdp. Xu hudng nay con ton tai 6 hé théng phdp luat khic va
truong hop cia Quebec (Canada) la mot vi du.

Trude khi stia d61 Luat nim 2006 vé bio vé ngudi tiéu dung, Toa dn
Canada cung tim cdch bao v¢ nguoi tiéu dung Canada trude thoa thuin chon
Trong tai nudc ngoai. Ching han, d6i véi hgp dong véi ngusi tieu dung
(dugc xdc lap va ¢6 tranh chip trudce khi sua Luit nim 2006) trong d6 ¢6 dicu
khodn lua chon Trong tai tai My, Toa dn Canada (khi xem xét lai dn cua Toa
dn Quebec) da theo hudng “dieéu khoan trong tai khong rang budc ngusi tieu
dung Quebec”.? O khfa canh vin ban, Luat Bio vé ngudi titu dung nim

15  Franck Valencia, tldd, tr. 57.

16 Cass. 1re civ., 30 sept. 2020, n°® 18-19.241, P+B: JurisData n® 2020-015421.

17 Maximin de Fontmiche, “La revanche de la protection du consommateur sur l'efficacité de
Parbitrage international”, JCP.G, 2020, tr. 1311.

18  Samantha Nataf, “L’obligation de contribuer au paiement de la provision pour frais de
Parbitrage et I'acces a la justice (arbitrale ou étatique)”, Revue de I’ Arbitrage, 2020, tr. 1119.

19 Rép. min. n° 35415, JO Sénat Q, 31 janv. 2002, tr. 314; Revue de I’ Arbitrage 2002.241, obs.
Ph. Fouchard.

20 Alain Prujiner, “Note - 13 juillet 2007-Cour Supréme du Canada”, Revue de I’ Arbitrage 2007, tr. 599.
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2006 ¢6 Bitu 11 theo hudng bio v¢ ngudi tiéu dung véi noi dung “cidm dieu
khoan c¢6 h¢ qua dp dit nguoi tiéu dung nghia vu dua tranh chip ¢6 thé xay
ra ra Trong tai”. V61 quy dinh nay, “ngudi tiéu dung van ¢6 thé chip nhian
Trong tai nhung chi sau khi tranh chap da phdt sinh” 2! O day, “thay d6i Luat
vao thing 12 nim 2006 di loai bé kha ning Trong tai ¢6 thé dugce dp dit cho
nguoi tieu dung trong quan hé¢ trong nudc cting nhu trong quan hé cé yéu
t6 qudc t&”.*

Trudc nhiing rti ro tii vi¢e ngudi chuyén nghiép dp dit dieu khoan cho
nguoi yéu th€ nhu ngudi tiéu dung thong qua diéu khoan lua chon trong tai
6 nudc ngoai, Toa dn My cang tim cdch v6 hi¢u héa loai thio thuin trong
tai nhu vay dé cho phép ngusi yéu thé tiép can duge Toa dn My.” Nghién
ciu vé thyc tién My nhin manh ring “ngay ca khi lién quan dén ngusi tiéu
dung, Toa dn t6i cao My di xét rang viéc ngudsi nay khong ¢6 kha nang déi
mat véi chi phi qud cao ctia Trong tai ¢6 thé cho phép ho thodt khéi hiéu luc
rang budc cta théa thuin trong tai véi dieu kién ho ching minh dugc chi phi
trong tai [a qud cao”.*

Két luan

Viéc bio v¢ nguot tiéu dung trude dieu khoan trong tai trong hop dong
theo mau la can thiét. Do nhiing dic thu cua Trong tai, nhit [a vé dia diém
trong tai, vé tha tuc trong tai, ngdn ngii trong t6 tung trong tai va chi phi,
théa thuan trong hgp dong véi ngudi tieu dung Viet Nam lua chon Trong tai
nudc ngoai ¢ thé din téi hé qua lam cho quyén tiép can cong ly ctia nguoi
tiéu dung khong con gid tri trong thuc tién.

V1 vay, viéc bao v¢ nguoi tieu dung cang can thiét trudc nguy co bung
né nhiing diéu khoan trong hgp dong vdi nguoi tiéu dung Viét Nam theo
hudng lua chon Trong tai nudc ngoai 6 nudc ngoai. Tuy nhién, vin ban quy
pham chua da 16 cho loai thoa thuan trong tai nay va Anle s6 42 da co hudng
xti Iy b6 sung, Hudng ctia An 16 s6 42 ¢6 sy tuong dong véi mot s6 hé théng
phdp luat trén thé€ gidi va giip biao v¢ t6t hon quyén ti€p cin cong ly caa
nguoi tieu dung Viét Nam. Trong vu viée tao ra Anle s6 42, ngudi tiu dung
chu dong tii bo Trong tai bing cich khéi kién tai Toa dn (ngudi tiéu dung la
nguyén don). Thuc t€ ¢6 thé xdy ra trudng hop, bén kia ctia hgp dong (nha
chuyén nghié¢p) chu dong khéi kién nguoi tieu dung ra Trong tai nudc ngoai
theo thoa thuin trong tai. Lic nay, ching ta cang nén dp dung tinh thin cua
Anl¢ s6 42 dé cho phép ngudi tiéu ding Viet Nam tii chdi viéc giai quyét cia
Trong tai nudc ngoai dé tranh chip duge gidi quyét tai Toa dn.

21 Alain Prujiner, tldd, tr. 599.

22 Nhu trén.

23 Xem: Maxime Chevalier, “FrenchWine in New Bottles: Revirement de Jurisprudence in
French Consumer Arbitration Law”, in Stavros Brekoulakis (ed), Arbitration: The International
Journal of Arbitration, Mediation and Dispute Management, Kluwer Law International 2022, tr. 418.

24 Francois Xavier Train, trdd, tr. 294.
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Y nghia dich thuic ctia An 1¢ s6 42 khong phii Ia ¢6 gidi phép cho trudng
hop hop dong véi nguot tiéu dung Viét Nam c6 dieu khoan chon Trong tai
Viét Nam hay Trong tai nudc ngoai véi hoat dong gidi quyét tranh chip trén
lanh thé Viét Nam vi, d6i véi nhiing trusng hop nay, vin ban (Luat va dudi
Luat) di du dé bio vé quyeén tiép can cong ly ctia ngui tiéu dung, An l¢ s6
42 chi thyc sy ¢6 y nghia d61 véi truong hgp hop dong véi nguoi tiéu dung
Viét Nam ¢6 dieu khodan lya chon Trong tai nudc ngoai ma hoat dong giai
quyét tranh chdp khong duge thé hién trén lanh thé Viét Nam. Vi vay, khi dp
dung, chiing ta khong can t6i An I¢ s6 42 cho trutng hop lua chon Trong tai
Viet Nam?® va giai phdp nay chi thuc sy can thiét cho trusng hop hop dong
vdi nguot tieu dung lua chon Trong tai nudc ngoai ma hoat dong giai quyét
tranh chip khong duge thuc hién trén lanh thé Viét Nam. @
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25 TrongBin dn s 13/2022/DS-PT ngay 27/01/2022 Tda dn nhan dan tinh Khdnh Hoa da xét ring
“Hop dong dang tranh chdp Ia loai hop di’)ng theo miu do nha cung cip dich vu dua ra, ¢6 soan
sin quy dinh théa thuin chon cc quan va phucng thic gla.l quyét tranh chdp Ia Trung tim  Trong
tai Qudc t€ Viét Nam theo Quy tic TS tung Trong tai cia VIAC. Do d6, theo néi dung An ¢ s6
42/2021/AL veé quyen lya chon Toa dn gidi quyet tranh chdp cta ngudi tieu ding trong trudng
hop hop déng theo mau c6 théa thuan trong tai thi viec Toa dn thu ly, giai quyét déi véi Hop
dong a ¢6 can ci”. O day, hop dong véi ngLIdl tleu dung lyia chon Trong tai Viét Nam (VIAC)
nén viéc khai thdc An 1¢ s6 42 nhu Toa dn da lam Ia khong can thiét.



