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Tom tat
Viéc dai dién iy quyén tham gia t6 tung hién nay vdan con nhiéu han ché. Mdc dir ludt quy dinh nhiing
truong hop cu thé cho pheép ity quyén, nhung thic té cdc quy dinh con thiéu sét, nhdt la trong cdc vi viée
ddn si va quan hé nhdn than. Cdc van ban phdp 1y hién hanh dwa dong bg va 6 su bdt hop ly trong
viéc chiing thuc va cong nhdn cdc hinh thiic ity quyén khdc nhau trong sudt qud tinh t6' tung. Bai viét
dé xudt siia doi, b8 sung cdc quy dinh vé dai di¢n theo 1ty quyén dé phir hop véi thuc tién.
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The current practice of representation by power of attorney in legal proceedings has shortcomings.
Although the law stipulates specific cases where representation is allowed, the existing regulations
are incomplete, especially in civil matters and personal relationships. The current legal documents
are not coherent and there is an inconsistency in the certification and recognition of various forms
of power of attorney throughout the litigation process. This article proposes amendments and
supplements to the regulations on representation by power of attorney to align with practical needs.
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1. Quy dinh vé han ché€ uy quyén theo phap luat t6 tung dan su

Ve viéc han ché uy quyén tham gia t§ tung, Bo luat TS tung dan sy
(BLTTDS) nam 2015 chi quy dinh tai Biéu 85 nhu sau: “Déi véi viéc ly
hon, duong su khong dugce iy quyén cho nguosi khic thay mit minh tham
gla t6 tung”. Piéu 87 cua BLTTDS nam 2015 cang quy dinh khong dugc
lam dai dién theo uy quyén trong cdc trudng hgp: “a) Néu ho cung la
duong sy trong cing mét vu viéc vl nguoi duge dai dién ma quyeén va loi
ich hgp phdp cia ho d61 1ap véi quyen va Igi ich hgp phdp cta ngusi duge
dai dién; b) Néu ho dang 1a ngusi dai dién theo phdp luat trong TTDS
cho mét duong sy khic ma quyén va lgi ich hgp phdp cua duong sy dé
dai lap voi quyeén va Igi ich hop phdp ctia nguoi duge dai dién trong cting
mét vu viéc”.! Quy dinh la vay, tuy nhién trong moét s6 vu viéce khdc veé
hon nhan va gia dinh, lién quan dén quan hé nhan than, thi cic Toa dn
khong chidp nhan viéc dai dién theo uy quyén tham gia t6 tung.

Vi duy, trong moét vu viée lién quan dén yéu cau xdc dinh lai cha
me cho con dé€ b6 sung tén cha me vao gidy khai sinh nhim thuyc hién

1 Tri¢u Vian Doan, Hoang Thuy Hing, Nguyén Htu Chinh, “Ban vé vin d¢ nguoi dai di¢n
trong phdp luit t§ tung dan su”, Trang thong tin dién tir Vién kiém sdt nhdn ddn thanh phdé Ha
Ngi, 2023, https://vkshanoi.gov.vn/chi-tiet-tin/ban-ve-van-de-nguoi-dai-dien-trong-phap-
luat-to-tung-dan-su-19295.html, truy cap ngay 12/6/2024.
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khai nhan thtia k&, cha me cua con da qua doi, nén khdch hang yéu ciu
Toa dn xdc nhan lai cha me cho con. Khdch hang da cong ching gidy
uy quyeén cho luat su thyc hién cdc thu tuc lién quan dén viéc nop don
va hoé trg cdc tha tuc phdp ly. Khi can thuc hién gidm dinh ADN, khdch
hang sé cung cdc anh chi em dén truc ti€p dé ldy miu va lam theo yéu
cau cua Toa dn. Tuy nhién, Toa dn Nhan dan huy¢n B, Thanh phs. H
lai khong chdp nhan gidy ay quyén ma khdch hang da cong chuing. Toa
gidi thich raing vu vi¢c nay lién quan dén quyén nhan than, do d6 chi ¢6
ngudi yéu ciu mai c6 thé tryc tiép tham gia td tung. Vi vay, luat su phai
chuyén sang vai tro bao v¢ quyeén 1oi hgp phdp cho duong sy va khong
thé tié€p tuc su dung gidy ay quyén di cong chiing.

Lién quan dén viéc “nhan cha, me, con”, phdp luat ho tich c6 quy
dinh vé han ch€ ay quyén tai Di¢u 2 Thong tu s¢ 04/2020/TT-BTP
ngay 28/5/2020 cua Bé Tu phdp quy dinh chi tiét thi hanh mot s6 dieu
cua Luat Ho tich va Nghi dinh s6 123/2015/ND-CP ngay 15/11/2015
cta Chinh phu quy dinh chi tié€t mét s6 dieu va bién phdp thi hanh Luat
H¢ tich. Theo d6, viéc “diang ky nhan cha, me, con” khong duge uy
quyén cho nguoi khdc thyc hién. Tuong ty, thu tuc “diang ky két hon”
cung 1a nhiing viéc khong dugc uy quyén.? Tuy nhién, diy la nhing
vin dé cu thé, dugc phdp luat chuyén nganh hudng din ro rang. Con
BLTTDS nam 2015 thi hoan toan khong quy dinh han ché ay quyén
trong cdc vu dn tranh chdp vé xdc dinh cha, me cho con hoic xdc dinh
con cho cha, me hoidc cdc vu viéc yéu ciu xdc dinh cha, me¢ cho con
hoic xdc dinh con cho cha, me. Vi cdc vu viéc khdc vé hon nhan va gia
dinh, trong d6 c6 cdc vu viéc vé quan h¢ vé nhan than, BLTTDS nam
2015 cung khong quy dinh han ché€ uy quyén cho ngusi khdc tham gia
td tung, ngoai tri viéc ly hon theo quy dinh tai Biéu 85. Trong truong
hop nay, cdc Toa dn cung khong thé dp dung phdp luat tuong ty dugc.

Do vay, theo tic gia, BLTTDS nam 2015 da quy dinh vé han ch¢
uy quyén theo hudng tit ci cic vu viéc tai Toa dn thi duong su c6 quyén
uy quyén cho ngudi khdc thay mit minh tham gia t6 tung, ngoai trii viéc
ly hon va cdc truong hgp theo quy dinh tai Pieéu 87 ndéi trén. Vi thé, cin
kién nghi Hoi dong Thim phdn TANDTC ban hanh nghi quyét hudng
dan dp dung, hoic thong bdo giai ddp (tryc tuyén) nhim thyc hi¢n va dp
dung phdp luat cho ding, nhim trinh nhting vuéng mic, tranh cai phdp
ly vé han ché€ uy quyén nhu trén.’

2 Nguyén Vin Pién, “Uy quyén va cdc trudng hop khong duce uy quyen”, Tap chi dién tir
Toa dn nhdn ddn t6i cao, 2019, https://tapchitoaan.vn/public/uy-quyen-va-cac-truong-hop-
khong-duoc-uy-quyen, truy cap ngay 12/6/2024.

3 Bui Thi Ha, “Nhin lai moét s6 quy dinh vé ngusi dai dién cua duong su theo phdp luit Viét Nam”,
Tap chi dién tir Ddn chit phdp ludt, 2018, https://danchuphapluat.vn/nhin-lai-mot-so-quy-dinh-ve-
nguoi-dai-dien-cua-duong-su-theo-phap-luat-viet-nam, truy cap ngay 12/6/2024.
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2. Hinh thuc uy quyén

Viéc uy quyén tham gia (TTDS) rit quan trong trong viéc giai quyét
cdc vu kién tranh chap tai Toa.* Pic biét, d6i véi cdc vu dn c6 dong duong
su, nhitu nguoi cé quyén 1¢1 va nghia vy lién quan, Toa dn rit cin nguoi
dai dién theo uy quyén chung cho nhém nguéi (khong cé quyeén lgi va
nghia vy d6i lap véi nhau trong vu dn), dé viéc gidi quyét vu dn duge
nhanh gon, tiét kiém cong stic va chi phi tdng dat. Tuy vay, tic gid nhan
thdy quy dinh vé hinh thdc, thu tuc uy quyén trong BLTTDS nam 2015
chua dugc cdc nha lam luat chd trong, din dén nhtng vidng mic. Qua
ra, sodt toan bo cdc quy dinh lién quan dén hinh thiic, tha tuc ay quyén,
tdc gid nhan thay:

bieu 85 BLTTDS nim 2015 quy dinh: “Nguoi dai dién theo ay
quyén theo quy dinh cta Bo luat Dan sy 1a nguoi dai dién theo ay
quyén trong TTDS”. Bi¢u 562 BLDS nam 2015 quy dinh: “H¢p dong
uy quyeén la sy thoa thuan gita cdc bén, theo dé bén dugce uy quyén cé
nghia vu thuc hién cong viéc nhan danh bén uy quyén, bén uy quyén
chi phai tra thu lao néu c¢6 thoa thuan hoic phdp luat ¢6 quy dinh”. Tuy
nhién, khong cé diéu nao quy dinh vé hinh thic hgp dong uy quyén
phidi dugc cong chuing, chuing thuc.

Trong phan quy dinh chung vé dai di¢n theo uy quyén tham gia
t6 tung, BLTTDS nim 2015 khong quy dinh vé hinh thic, thu tuc uy
quyén. Tuy nhién, tai phan don khing cdo, khoin 6 Dieu 272 Bo luat
nay c¢6 quy dinh: “Vi¢c uy quyén quy dinh tai cic khoan 3, 4 va 5 bieu
nay phai dugc lam thanh vin ban ¢6 cong chiing, ching thuc hgp phip,
trii trudng hop van ban ay quyén d6 dugc lap tai Toa dn ¢d su ching
kién ctia Thim phdn hoic ngudi dugc Chdnh 4n Toa dn phan cong.
Trong vin ban uy quyén phdi ¢ nd1 dung duong sy uy quyén cho
nguoi dai dién theo uy quyén khdng cdo ban dn, quyét dinh tam dinh
chi, dinh chi giai quyét vu dn cua Toa dn cdp so thim”. Pi¢u 55 cua
Luat Cong chiing nim 2014 cung quy dinh nhu sau: “Khi cong ching
cdc hgp dong uy quyeén, cong chiing vién ¢ trach nhiém kiém tra ky ho
s0, giai thich r6 quyén va nghia vu cia cdc bén va hau qua phdp ly cua
viéc uy quyén d6 cho cdc bén tham gia”.

Nhu vay, véi cdc quy dinh trén, chi ¢é quy dinh d6i vdi truong
hop vian ban uy quyén dé thuc hién viéc khdng cdo d6i véi ban dn so
tham, quyét dinh tam dinh chi, dinh chi gidi quyét vy dn cua Toa dn cip
s6 tham thi vin ban uy quyén phai duge cong ching, ching thuc, con
nhting cong viéc tham gia t6 tung con lai chua ¢ quy dinh nao buodc

4 Margaret YK Woo, Connor Cox, Sarah Rosen, “Access to civil justice”, The American _Journal
of Comparative Law, Vol. 70, Issue Supplement_1, October 2022, tr. 189-1117, https://doi.
org/10.1093/ajcl/avac020.
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phidi cong chiing, ching thyc van ban uy quyén.

Ve tén goi, ca BLDS nam 2015 va Luat Cong ching nam 2014 déu
chi quy dinh loai vin bin la “Hgp dong uy quyén”, con BLTTDS nim
2015 thi quy dinh chung la “Vin ban uy quyén”. Thuc t&€ hién nay vin
ban uy quyén chu yéu va thong dung la “Gidy uy quyén” vi thu tuc sé
don gidn hon va chi can nguoi ay quyén ky tén a du va t6 chic hanh
nghé cong ching sé cong chiing ca hai loai vin ban Ia “Gidy uy quyén”
va “Hop dong ay quyén” tuy theo yéu ciu cua duong su.

N6i ring vin ban uy quyén chi can cong chiing hoic chuing thuc
chi dung trong trusng hop khing cdo ban dn, quyét dinh so thim. Tuy
nhién, trén thyc t& hién nay, khi luat su hay nguoi dai dién nop don khoi
kién, don yéu cau gidi quyét viéc dan su, ngay ti tha tuc nop don thi bo
phan thu ly cia Toa dn da yéu cau ngudi ay quyén phdi xudt trinh vin
ban uy quyén c¢é cong ching, ching thuc hgp phdp hoiac bén uy quyén
la phdp nhian dugc nguoi dai dién theo phdp luit cua phdp nhan dé ky
tén déng ddu - khong can cong chiing, chiing thuc, thi cic Toa dn méi
nhan ti€p don va xu ly don theo quy dinh.

Theo tic gid, yéu ciu cta Toa dn cung hop ly vi viéc yéu ciau phai
c6 cong chuing, chuing thuc vin ban ay quyén la can thiét va dé bio dam
an toan veé phdp ly cho cdc bén tham gia t6 tung va ca Toa dn. Vin bin
uy quyén khong cé cong chiing hoic chiung thuc, tao diéu kién thuin
161 cho cdc duong su trong tht tuc hanh chinh va tao ra sy binh ding
gitia cdc duong sy trong TTDS (cd nhan va phdp nhan déu c¢6 cdc quyén,
nghia vu va dia vi t6 tung nhu nhau).” Tuy nhién, diéu nay dé bi cdc
duong su lo1 dung lam gid chu ky, chui viét, qua d6 thuc hién hanh vi uy
quyén ma khong cé su dong y ctia duong su hodc vugt qud pham vi dai
dién, gay thiét hai cho duong su khdc; con Toa dn, Thim phdn c6 thé
bi khi¢u nai, bi huy béan dn...

Do vay, tdc gia cho ring da dén luc phdp luat phai bé sung quy dinh
ro rang vé hinh thic cda van ban uy quyén. Vin ban ay quyén dugc
lap ngoai Toa dn, vé hinh thuc phai duge cong ching hoic ching thuc®
theo ding quy dinh cua phdp luat va khong phan biét bit cu giai doan
nao cua qud trinh t6 tung. Ngoai ra, cin khuyén khich duong su lap vin
ban uy quyén diy du, toan dién ngay thu ly vu dn, vi trinh tu gidi quyét
vy dn cd nhiéu giai doan rit quan trong, ching han nhu xdc dinh pham

5 Phan Thi Bach Mai, “Vin bin iy quyén tham gia t6 tung trong vu dn dan su c¢6 bit budc
phai cong chung, ching thuc hay khong?”, Tap chi dién tiv Toa dn nhdn ddn téi cao, 2021,
https://tapchitoaan.vn/van-ban-uy-quyen-tham-gia-to-tung-trong-vu-an-dan-su-co-bat-
buoc-phai-cong-chung-chung-thuc-hay-khong, truy cap ngay 12/6/2024.

6 Va Thi Bich Hai, Nguyén Quyét Thing, “Ban vé vin bin uy quyén tham gia t6 tung dan
su”, Tap chi Ddn chii va Phdp ludt, S6 399, 2024, https://danchuphapluat.vn/ban-ve-van-ban-
uy-quyen-tham-gia-to-tung-dan-su, truy cap ngay 12/6/2024.
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vi yéu cau khéi kién; cung cip, giao nop chiing cii; hoa giai théa thuan
(thanh hoic khong thanh); phién toa xét xu so thim; viéc thay d6i, ruit
don khoi kién. ..

3. Tha tuc cong chung, chung thuc van ban uy quyén
3.1. Thi tuc cong chiing van bdn 1y quyén

Hién nay, viéc cong ching duge xa hoi héa, mang ludi t6 chic hanh
ngh¢ cong chuing ngay cang phdt trién manh, rong khip cd nudc, viéc
cong chung van ban uy quyén lai khong phan biét thim quyén dia hat,
nén duong sy ¢d thé lién h¢ véi bat ky t6 chiic hanh nghé cong chiing nao
gan nhit dé thyc hi¢n cong ching vin ban uy quyén theo quy dinh. Ve
thu tuc, gidy to 1am co s6 dé cong chiing vin ban ay quyén ngay cang dé
dang. Trudc day dé€ cong chiing vin ban uy quyén ra trudc Toa dn thi cdc
cong chiing vién yéu cau phai ¢c6 mot trong cdc gidy to: Gidy xdc nhan/
Bién nhan da nhan don khdéi kién, don yéu cau; Thong bdo thu ly vu dn;
Gidy tri¢u tap/Gidy moi; Thong bdo phién hop hoa giai; Quyét dinh dua
vu dn ra xét xu... Tuy nhién, hién nay, vin ban ay quyén chi cin kem
theo Pon khéi kién/Pon yéu ciu hoic duong su cam két dang lién hé
v6i Toa dn lam cdc thu tyc khéi kién... thi cdc t6 chic hanh nghé cong
ching van chip nhan cong ching vin ban uy quyén.

3.2. Thu tyc chiing thuc van bdn 1y quyén

Cin cu quy dinh tai DBi¢u 24, Nghi dinh s6 23/2015/ND-CP ngay
16/02/2015 ctia Chinh phu vé cip ban sao tu s6 gdc, ching thuc ban
sao tl ban chinh, ching thuc chu ky va hop dong giao dich (Nghi dinh
s6 23/2015/ND-CP), ngusi ¢é thdm quyén ching thuc duge quyén
chuing thyc chu ky trong “Gidy uy quyén déi vdi trudng hgp ay quyén
khong ¢ thu lao, khong ¢ nghia vu boi thutng ctia bén duge uy quyén
va khong lién quan dén viéc chuyén quyeén sé huu tai san, quyén su
dung bit dong sain”. Néu cin cu theo quy dinh trén day thi nguoi dan,
duong sy khi c¢6 nhu cau lap gidy uy quyén cho nguoi khdc ra trudc Toa
tham gia t6 tung s¢ dén UBND cédp xi (noi nao gan nhit va tién nhit;
khong phan biét noi cu trd, noi lam vi¢c) d€ yéu cau chiing thuc chu ky
trong gidy uy quyeén. Viéc ching thuc nay dudc nguosi dan, duong su,
gidi Luat su va UBND cip xa ti€n hanh chuing thuc binh thuong va su
dung nép cho Toa dn, cho cdc co quan ¢6 thim quyén khdc va ¢6 thé
ndi rit phé bién ti trudc cho dén nay.

Tuy nhién, tii ngay 03/03/2020 Bé Tu phdp lai ban hanh Thong
tu s8¢ 01/2020/TT-BTP quy dinh chi tiét va huéng dan thi hanh mét s6
dieu cua Nghi dinh s6 23/2015/ND-CP ngay 16/02/2015 cua Chinh
pha vé Cédp ban sao tii s6 géc, ching thuc ban sao ti ban chinh, ching
thuc chu ky va ching thuc hop dong, giao dich (Thong tu 01/2020/
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TT-BTP). Thong tu nay cé hi¢u luc thi hanh ké tu ngay 20/4/2020
bieu 14 cua Thong tu nay cé quy dinh vi¢c ching thuc chu ky trén
Gidy uy quyeén trong bén truong hop sau: (i) Uy quyén vé viec nop ho,
nhan hé ho so, gidy to, trii trudng hgp phdp luat quy dinh khong dugce
iy quyén; (ii) Uy quyén nhan ho luong huu, buu phim, tr¢ cip, phu
cip; (iii) Uy quyén nho trong nom nha cta; (iv) Uy quyeén cta thanh
vién ho gia dinh d€ vay vén tai Ngan hang chinh sdch xa hoi.

D61 véi viee uy quyén khong thudéc moét trong cic trudng hop néu
trén thi khong duge yéu cau chiing thuc chii ky trén gidy uy quyén; nguoi
yéu cau chung thuc phai thuc hién cdc tha tuc theo quy dinh vé chiing
thuc hop dong, giao dich. Thong tu s6¢ 01/2020/TT-BTP cua Bo Tu
phdp ban hanh v6 tinh “bé hep” pham vi chiing thuc chu ky trén Gidy
uy quyén so véi quy dinh tai Piéu 24 Nghi dinh s¢ 23/2015/ND-CP.

Nhu vay, k€ tit ngay 20/4/2020, ngusi ¢é thim quyeén caa Uy ban
nhan dan (UBND) cdp xa khong c6 quyén ching thuc chii ky trong cdc
Gidy uy quyén di Toa tham gia t§ tung nhu trudc day nua va néu cé
chuing thuc thi vin ban nay cang khong c6 gid tri phdp ly theo quy dinh
tai Di¢u 7 Thong tu s¢ 01/2020/TT-BTP. Dit¢u ding ndi la Thong tu
nay ban hanh ti ngay 03/3/2020, tuy nhién thuc t€ dp dung phdp luat
hién nay rat thi¢u théng nhit khi tai nhiéu noi, UBND cip xa tit chéi
ching thuc chu ky trong gidy uy quyén di Toa, nhung ¢6 noi UBND
cdp xa vin chung thuc.

Vé phia Toa dn, khi nhin van ban dy quyén c6 ching thuc cua
UBND cip xa, mét s6 Toa van chdp nhan thu ly giai quyét, ¢ noi thi
khong chidp nhan; phia Vién kiém sdt thi ¢6 Kiém sdt vién tham gia t6
tung néu quan diém gidy ty quyén chuing thuc khong ding quy dinh tai
Thong tu s6¢ 01/2020/TT-BTP thi khong c¢6 gid tri phdp ly, nén khong
chidp nhan tu cich cua nguosi thy ty quyén, c¢6 noi thi khong néu quan
diém. Trong vu “Tranh chip doi tai san va thué quyén st dung dit” do
TAND tinh B. thuy ly s6 108/2022/TLPT-DS ngay 20/4/2022, nguoi
c6 quyén 1o1 va nghia vy lién quan ¢6 yéu cau doc lap da nop don khdng
cdo ban dn so thdm. Tuy nhién, tai phién xu phuc thim, dai dién theo uy
quyén cua nguyén don bit ngo rnit don khéi kién. Truong hop bi don va
cdc duong su khic dong y va rit khdng cdo, rnit yéu ciu doc lap thi Toa dn
sé hay ban dn so thdm va dinh chi giai quyét vu dn. Tuy nhién, Dai di¢n
VKSND tinh Binh Duong tham gia phién toa da phdt hién gidy uy quyén
cta nguyén don cho luat su dai dién khong hop 1¢ do ching thuc chu ky
sau ngay 20/4/2020, nén phai bd sung gidy uy quyén mdi cé cong chiing
hoic yéu cau nguyén don c¢6 mat tai phién toa rit don khéi kién thi méi
hop 1¢. Hoi dong xét xtt hoi v va cho phép luat su dién thoai video cho
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nguyén don bat loa cho ca phong xtt nghe, d€ Tham phdn chu toa héi ro
veé viéc nguyén don cé dong y rit don khéi kién khong va hau qua cua
viéc rit don. Sau d6, Hoi dong xét xui da chdp nhan yéu cau cia nguyén
don hay ban dn so thaim va dinh chi giai quyét vu dn.

Theo quan diém cua tdic gid, quy dinh tai Dieu 14 Thong tu
s6 01/2020 cua B6 Tu phdp mau thuin vdéi Diéu 24 Nghi dinh s6
23/2015/ND-CP cua Chinh phu va khong hoan toan phu hgp vdi
cdc van ban phdp luat khidc, trong d6 ¢6 BLTTDS nam 2015. Mic du
viéc cong ching van ban uy quyén hién nay cé thé dugce thuc hién
mot cdch dé dang va chuyén nghiép tai cdc t6 chic hanh ngheé cong
chuing, tuy nhién, linh vyc ching thuc, dic bi¢t la ching thuc chu ky
trong Gidy ay quyén, can dugc di¢u chinh. Chinh pha da ban hanh
Nghi dinh vé linh vuc nay, do dé can mé rong quyén lua chon cho
nguoi dan va duong su, cho phép ho ¢é thé st dung hinh thic ching
thuc chu ky tai UBND cdp xa dé lam gidy ay quyén tham gia t8 tung
tai Toa dn. Hinh thuc nay khong chi gitp tiét kiém chi phi ma con tao
su thuan tién cho ngudi dan, vi chi phi ching thuc tait UBND cip xa
thip hon rit nhiéu so véi phi cong ching, dong thoi gitp ho khong
phai di chuyén xa.

4. No¢i dung uy quyén

D néi dung uy quyén phin rit quan trong cta vin ban ay quyén,
cdc quy dinh cta phdp luat hién hanh khong ¢é quy dinh gi vé néi dung,
pham vi iy quyén trong vin ban uy quyén, ma chi ghi nhan tai khoin
2 bieu 86 BLTTDS nim 2015: “Nguoi dai dién theo ty quyén trong
TTDS thuc hién quyén, nghia vu TTDS cua duong su theo né1 dung
vin ban uy quyén”.Viéc phdp luat khong quy dinh vé noi dung cu thé
cua van ban iy quyén (moét phan hay toan bo; xuyén sudt hay theo tling
giai doan t6 tung vu dn...) Ia phut hgp vdi y chi, nguyén vong, quyén
tu do thoa thuan, tu dinh doat cua duong su trong quan hé¢ dan sy va
TTDS néi chung.

Trong thuc tién, ¢é nhi¢u trudng hop khdch hang/duong sy ay
quyeén cho luat su theo tiing giai doan va ho ¢é quyeén thay d6i ngusi
dai dién theo uy quyeén tluy theo ning luc, kinh nghiém va két qua lam
viéc cua luat su. Ve nédi dung vin ban ty quyén , hién nay cdc t6 chuc
hanh nghé cong ching déu cé biéu miu do ho tu thiét k&, gom c6:
“Hogp dong uy quyén” va “Gidy uy quyén”, trong d6 cdc cong ching
vién cho ring “Gidy ay quyén” khong c6 quy dinh trong BLDS nim
2015 va Luat Cong chiing nim 2014, nhung ho soan thio theo yéu cau
cua khdch hang. Phdp luat vé cong chuing hién nay chi quy dinh mau loi
chiing, khong quy dinh miu vin ban uy quyén.
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Maiu vian ban uy quyén di Toa ma cdc t6 chic hanh nghé cong
ching dang luu hanh hién nay, thuong li¢t ké cdc cong viéc cua nguoi
thu ty quyén va pham vi dai di¢n. Khi cong chiing theo yéu cau cua
cdc bén, ho sé thém bdt cho phut hgp véi véi yéu cau cua khdch hang.
Chinh vi né1 dung thiét ké theo kiéu “liét ké” nén cé thé sé khong thé
day du va bo sét mot s6 quyén cua ngudi duge uy quyeén.

C6 truong hop gidy ay quyeén cho luit su ra trudc Toa dn dugce soan
thio khd day du, nhung khong c6 diéu khoan lién quan dén viéc khing
cdo ban dn so thim. Khi Toa dn so thim quyét dinh giao nha dit cho
nguyén don va chia tai san bang tién, khich hang can khdng cdo vi két
qua dinh gid tai san qud thip so véi gid tri thuc t€. Tuy nhién, vi thi€u
ditu khoin khdng cdo trong gidy uy quyén va khdch hang luic bdy gio é
nudc ngoai, Luat su khong thé lam don khdng cdo thay cho khdch hang.
bé thuc hién khdng cdo, can phai bé sung gidy ay quyén mdi hoic yéu
cau khdch hang tryc ti€p ky don khdng cdo va ching thuc cha ky tu
nudc ngoai theo quy dinh phdp luat. Qud trinh nay tré nén phuc tap va
tén thoi gian. Vu viéc nay la mot bai hoc quan trong cho cdc luat su veé
viéc soan thdo gidy uy quyén day dua ngay tit dau dé tranh nhung ric réi
trong qud trinh t6 tung.

Theo quan diém cua tic gia, can cud vao Dieu 70, 71, 72 va 73 cua
BLTTDS niam 2015, da ¢6 quy dinh vé quyén, nghia vu cia duong su;
cta nguyén don; cua bi don va cia nguoi ¢ quyén 161 va nghia vy lién
quan, mang tinh liét ké rit day du. Ngoai ra, theo khoan 26, Dieu 70
con ¢6 “Cdc quyeén, nghia vu khdc ma phdp luat ¢é quy dinh”.

Theo tic gid, néi dung van ban uy quyén tham gia t& tung tai Toa
dn khong can dugc soan thao theo hudng li¢t ké cdc cong viéc duge uy
quyén, ma chi can ghi ro: “Bén dugc uy quyén dugce thay mit va nhan
danh bén ty quyén lién h¢ vdéi Toa dn cdc cdp tham gia t6 tung va dugc
toan quyén quyét dinh tit cd nhting vin dé lién quan dén vy dn; dugc
thuc hién diay du cdc quyén, nghia vu theo quy dinh cta phdp luat vé
TTDS” Ia day du, bao qudt hét toan bo cdc nd1 dung khéi lugng cong
viéc duge uy quyeén ma luit t6 tung da quy dinh.

5. Kién nghi hoan thién phap luat

Vi cdc vudng mic, bt cap nhu da phan tich 6 trén, tic gid kién
nghi sta do6i, b6 sung cdc quy dinh phdp luat lién quan, cy thé nhu sau:

Thit nhdt, cain bai bé quy dinh tai Pieéu 14, Thong tu s6 01/2020/
TT-BTP ngay 03/03/2020 cua Bo Tu phdp.

Thit hai, BLTTDS nam 2015 nén c6 sy di¢u chinh theo hudng cho
phép duong su lya chon mét trong hai hinh thiic ay quyén tham gia t8
tung sau day:
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- Uy quyén ngoai Toa dn: Néu viéc iy quyén duge thuic hién ngoai
Toa dn thi phai duge 1ap thanh vin ban va c¢é cong chuing hoic ching
thuc hgp phdp. Van ban uy quyén cé thé la “Gidy ay quyén” hoic “Hop
dong ay quyén” theo yéu ciu cua duong su.

- Uy quyeén tai Toa dn: Néu viéc uy quyeén dugce thuc hién tai Toa
dn thi phai dugc 1ap thanh vin ban trudc su ching kién cua Thim phdn
hoic ngusi duge Chdnh dn Toa dn phan cong. Viéc uy quyén nay c6 thé
thuc hi¢n ngay tir giai doan thu ly vu viéc dan su hoidc trong qud trinh
gidil quyét vu viéc dan sy, theo yéu cau cua duong su.

Thit ba, can xay dung diéu luat vé nédi dung uy quyén, cy thé:

“Quyeén, nghia vy cia nguoi dai dién theo ny quyén

Nouoi dai dién theo ity quyén trong TTDS thuc hién quyén, nghia vu
TTDS ciia duong su theo ngi dung van ban ity quyén.

Ngi dung 1y quyén cé thé ghi nhdn toan bg quyén, nghia vu TTDS cia
duong su hodc ghi nhdn mét phdn quyén, nghia vu TTDS cia duong su.

Truong hop néi dung van bdn ity quyén ghi nhdn nguoi thy ity quyén dugc
quyén quyét dinh tdt cd cdc van dé lién quan trong vy dn; dugc thic hién ddy di
cdc quyén va nghia vy t6 tung ciia duong sy theo quy dinh ciia phdp ludt TTDS,
thi duong su khéng phdi bd sung bdt ai van bdn iy quyén trong bdt ai thii tuc
nao nia”’. @
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