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Tom tat
Ddm bdo hi¢u ligc thi hanh cia bdn dn, quyét dinh la néi dung quan trong trong hoat déng tu
phdp. Tuy nhién, thuc té thi hanh bdn dn, quyét dinh cia Toa an trong thoi gian qua cho thdy
quy dinh cia B¢ Ludt T6 tung ddn s nam 2015 c6 mgt s6 bdt cdp, cdn thiét phdi dugc hoan
thi¢n. Bai viét dé cdp cdc quy dinh cia B¢ ludt T6 tung dan sy nam 2015 lién quan dén hoat
déng thi hanh bdn dan, quyét dinh cia Toa dn, qua dé chi ra nhimg diém khong ddng bg, bdt cdp
va d¢ xudt cdc gidi phap hoan thi¢n nham ndng cao chdt lugng va hi¢u qud cia hogt déng nay.
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Abstract
Ensuring the enforcement of judgments and decisions is a crucial aspect of judicial activity.
Houwever, recent experience with the enforcement of court judgments and decisions has revealed
some shortcomings in the provisions of the 2015 Civil Procedure Code that need to be
addressed. This article discusses the regulations of the 2015 Civil Procedure Code related to
the enforcement of court judgments and decisions, identifying inconsistencies, shortcomings and
proposes solutions to improve the quality and effectiveness of this process.
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1. Mot s6 quy dinh caa B¢ luat T6 tung dan sy nam 2015 lién
quan dén hoat dong thi hanh ban an, quyét dinh cua Toa an

Bén canh cdc quy dinh chung ¢6 lién quan dén hoat dong thi hanh
ban dn, quyét dinh cia Toa dn, nhu quy dinh vé pham vi diéu chinh
(Ditu 1); trach nhi¢m chuyén giao tai liéu, gidy to cia Toa dn (Piéu 22);
quyeén va nghia vu caa duong su (Piéu 70); quyeén khéi kién vy dn (Pieu
186); quyén khéi kién vy dn dan sy dé bao vé quyen va lgi ich hgp phdp
cta nguoi khic, 1gi ich cong cong va lgi ich cia Nha nudc (Bieu 187);
stia chtia, b sung ban dn (Piéu 268); gtii ban dn, quyét dinh (Piéu 269,
bitu 315, Dieu 336, Bicu 350, Diéu 370 khoan 2), Bo luat TS tung dan
st (BLTTDS) nim 2015 ¢6 nhing quy dinh cy thé vé thi hanh ban dn,
quy€t dinh ctia Toa dn, bao gobm cdc no1 dung sau:

Thit nhdt, vé quy dinh vé dam bao hiéu lyc thi hanh cua ban dn,
quyét dinh, Piéu 19 BLTTDS nam 2015 quy dinh ban dn, quyét dinh
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ctia Toa dn di ¢6 hiéu lyc phdp luat phai dugce thi hanh va phai dugce
co quan, t6 chiic, c¢d nhan ton trong; co quan, té chic, cd nhan cd lién
quan phai nghiém chinh chdp hanh. Trong pham vi nhi¢m vy, quyén
han ctia minh, Toda dn va ¢ quan, t6 chic dugce giao nhi¢m vy thi
hanh ban dn, quyét dinh cta Toa dn phii nghiém chinh thi hanh va
chiu trdch nhié¢m trudc phdp luat vé viéc thuc hién nhiém vu d6.

Quy dinh nay Ia sy thé ché€ hoa quy dinh tai Pieu 106 cua Hién
phdp nam 2013. Diéu 4 Luat Thi hanh dn dan sy nam 2008, stia d61, bo
sung nim 2014, 2018, 2022 (Luat THADS nam 2008) cung quy dinh
“ban dn, quyét dinh quy dinh tai DBiéu 2 cta Luit nay phai duge co
quan, t6 chic va moi cong dan ton trong. Cd nhan, co quan, t6 chiic
¢6 lién quan trong pham vi trdch nhiém cia minh chidp hanh nghiém
chinh ban dn, quyét dinh va phai chiu trich nhi¢m trudc phdp luat ve
viéc thi hanh 4n.”

Thit hai, BLTTDS nim 2015 quy dinh vé nhung vu viéc dan su
thuoc thim quyeén giai quyét cia Toa dn, bao gom cdc tranh chdp nhu:
tranh chdp lién quan dén tai sin bi cudng ché€ d€ thi hanh dn theo quy
dinh cta phdp luat vé thi hanh dn dan sy; tranh chip vé két qua bdn
ddu gid tai san, thanh todn phi tén ding ky mua tai san bdn ddu gid
theo quy dinh cta phdp luat vé thi hanh dn dan sy (khoan 12, 13 biéu
26), hay cdc yéu cau vé cong nhan va cho thi hanh ban dn, quyét dinh
ctia Toa dn nudc ngoai, phdn quyét cua trong tai nudc ngoai (Piéu 27,
bitu 29, bitu 31, Diéu 33)

Dudi géc do thi hanh ban dn, quyét dinh cta Toa dn, cdc dieu 74,
75, 101 va 102 cua Luat THADS nam 2008 cung da quy dinh vé “xdc
dinh, phan chia, xu ly tai sdn chung d¢€ thi hanh dn; giai quyét tranh
chidp, yéu cau huy gidy t0, giao dich lién quan dén tai san thi hanh
dn; bdn tai san ké bién; huy két qua bdn ddu gid tai sin”. Bén canh dé
Luat nay con quy dinh moét trong cdc nhi¢m vy, quyén han caa Toa
dn trong thi hanh dn dan sy l1a “thuy ly va kip thoi gidi quyét yéu cau
ctia ¢o quan thi hanh dn dan sy, duong sy vé viéc xdc dinh quyén s6
htiu, phan chia tai sin hoidc giai quyét tranh chip vé quyén s6 htu, su
dung tai san; hay gidy to, giao dich phdt sinh trong qud trinh thi hanh
dn thuoc thim quyén cua Toa dn” (di€m c, khoan 3 Dieu 170).

Thit ba, vé quy dinh vé hoan, tam dinh chi thi hanh ban dn, quyét
dinh da ¢6 hiéu luc phdp luat, Pieu 332 BLTTDS nam 2015 quy dinh
ngudi ¢6 thim quyén khdng nghi ban dn, quyét dinh da c¢é hié¢u lyc
phdp luat caa Toa dn c6 quyén yéu ciu hoan thi hanh ban dn, quyét
dinh dé xem xét viéc khdng nghi theo thu tuc gidm déc thim. Viéc
hoan thi hanh bin dn, quyét dinh dugc thuc hién theo quy dinh caa
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phdp luat thi hanh dn dan su. Nguoi da khdng nghi theo thu tuc gidm
déc thim ban dn, quyét dinh da c¢6 hi¢u luc phdp luat cé quyén quyét
dinh tam dinh chi thi hanh ban dn, quyét dinh dé cho dén khi c6 quyét
dinh gidm déc thim.” Véi quy dinh nay, cdc dieu 48, 49 va 50 cua
Luat THADS nim 2008 da quy dinh cu thé vé cin cd, thim quyén,
thoi han hoan, tam dinh chi va dinh chi viéc thi hanh dn.

Thit tu, quy dinh lién quan dén viéc cong nhan va cho thi hanh
tai Viét Nam ban dn, quyét dinh dan su caa Toa dn nudc ngoai; coOng
nhan va cho thi hanh phdn quyét cua trong tai nudc ngoai, dé 1a quy
dinh tai cdc Dieu 423, 424, 427, 428, 429, 441, 460, 463, theo d6 ban
dn, quy€t dinh cua Toa dn nudc ngoai, phin quyét cua Trong tai nudc
ngoai chi ¢é hiéu luc thi hanh é Viét Nam néu duge Toa dn Viét Nam
cong nhan va cho thi hanh.!

Thit nam, Pieu 482 BLTTDS nim 2015 quy dinh cu thé vé cdic
bin dn, quyét dinh dugc thi hanh, bao gdbm “ban dn, quyét dinh dan su
cta Toa dn dugc thi hanh 1a ban dn, quyét dinh da c6 hiéu lyc phdp luat
(ban dn, quyét dinh hoic phian ban dn, quyét dinh caa Toa dn cdp so
tham khong bi khdng cdo, khdng nghi theo thu tuc phuc thim; Ban dn,
quyét dinh cua Toa dn cdp phuc thim; Quyét dinh gidm déc thim hoic
tdi thdm caa Toa dn; quyét dinh ctia Hoi dong Thim phdn Toa dn nhan
dan t61 cao quy dinh tai Biéu 360 cua Bo luit nay; Ban dn, quyét dinh
dan sy cta Toa dn nudc ngoai, phin quyét cia Trong tai nudc ngoai
da dugc Toa dn Viét Nam cong nhian va cho thi hanh tai Viét Nam).
Nhng ban dn, quyét dinh cua Toa dn cdp so thim dugc thi hanh ngay
mic du ¢6 thé bi khdng cdo, khi€u nai, khdng nghi, kién nghi, d6 Ia ban
dn, quyét dinh vé cdp dudng, tra cong lao dong, nhan nguosi lao dong
tré lai lam viéc, tra luong, tr¢ cip thoi viée, trg cdp mit sdc lao dong,
tr¢ cip mat viéc lam, bao hiém xa hoéi, bao hiém thit nghiép, bao hiém
y t&€ hodc boi thuong thiét hai vé tinh mang, sic khoe, ton thit tinh than
cua cong din; quyét dinh vé tinh hgp phdp cta cudc dinh cong; Quyét
dinh vé viéc dp dung bién phdp khin cip tam thoi.”

Thit sau, Piéu 483 cua B¢ luat nay cung quy dinh vé ghi nhan va
giai thich vé quyén yéu cau thi hanh dn dan sy, vé cidp ban dn, quyét
dinh ctia Toa dn, theo d6 “truong hgp trong ban dn, quyét dinh caa
Toa dn ¢6 quyét dinh dugce thi hanh theo quy dinh tai Biéu 482 cua
Bo luat nay thi trong phin quyét dinh cia ban dn, quyét dinh caa Toa
dn phai ghi r6 néi dung vé quyén yéu cau thi hanh dn, nghia vu thi

1 Le Hoai, Nguyen, Phung Hong Thanh, “Jurisdiction limitation of national courts with re-
spect to civil cases or matters involving foreign elements in accordance with United States laws
and Vietnamese law”, Vietnamese Journal of Legal Sciences, Vol. 4(01), 2021, tr. 46 — 64, https://
doi.org/10.2478/vjls-2021-0008.
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hanh dn, thoi hiéu yéu cau thi hanh dn. Khi ra ban dn, quyét dinh, Toa
dn phai giai thich r6 cho duong su bi€t vé quyén yéu ciu thi hanh dn,
nghia vy thi hanh dn, thoi hi¢u yéu cau thi hanh dn theo quy dinh cua
Luat Thi hanh 4n dan su”.

Thit bay, cic dieu 485 va 486 BLTTDS nam 2015, Toa dn phii
chuyén giao ban dn, quyét dinh cho co quan thi hanh dn dan su trong
vong 1 thing ti khi ban dn ¢6 hi¢u luc, 15 ngay véi mot s6 truong hop
dac biét, va ngay lap tic véi quyét dinh khin cdp. Toa dn phii kem
bién ban ké bién, tam gid tai san (n€u c¢d). Khi ¢6 yéu cau, Thim phin
phai gidi thich, sia chaa ban dn, dya trén bién ban phién toa va cic quy
dinh tai Diéu 268 cua Bo luat.

Thit tam, theo Dieéu 487 BLTTDS nim 2015, khi co quan thi
hanh dn kién nghi gidm d6c thim, tdi thim ban dn, Toa dn phai tra 161
trong 3 thidng hoic 4 thing véi vu viéc phic tap.

Thit chin, theo Diéu 488 BLTTDS nam 2015, Toa dn cip huyé¢n
xét mién, giam nghia vu thi hanh dn véi khoan thu ngan sich, trong
khi Toa cip tinh va cdp cao gidi quyét khdng nghi theo phiic thim va
tdi thim.

C6 thé thdy BLTTDS niam 2015 da quy dinh khd day du, toan di¢n
va chi ti€t cdc van deé lién quan dén thi hanh ban dn, quyét dinh cua Toa
dn, dam bao tinh minh bach va kha thi trong thuc tién. Tuy nhién, van
ton tai mot s6 han ché, nhu quy dinh vé thim quyén ra quyét dinh thi
hanh dn, gay khé khan trong qud trinh thuc hién. Piéu nay dat ra yéu
cau can ti€p tuc hoan thién nhim nang cao hiéu qua thi hanh dn.

2. Nhiing noi dung can hoan thién trong B¢ luat T6 tung dan su
nam 2015 lién quan dén thi hanh ban an, quyét dinh cua Toa an
2.1. Ghi nhdn thdm quyén ra quyét dinh thi hanh dn cia Toa dn

BLTTDS hi¢n hanh khong quy dinh vé thim quyén ra quyét
dinh thi hanh ban dn, quyét dinh cua Toa dn, trong khi dé Pi¢u 36 Luat
THADS nam 2008 quy dinh “Thu truéng co quan thi hanh dn dan sy
ra quy€t dinh thi hanh dn khi ¢6 yéu cau thi hanh dn, trit truong hop
quy dinh tai khoan 2 DPiéu nay. Thoi han ra quyét dinh thi hanh dn
theo yéu ciu la 05 ngay lam viéc, ké tit ngay nhan dugc yéu ciu thi
hanh dn”. Véi quy dinh nay, thim quyén ra quyét dinh thi hanh dn
thudc vé Thu trudng co quan thi hanh dn dan sy, di¢u nay dan dén
nhitu y kién khdc nhau trong nghién ctu va lap phdp.?

Quan diém thii nhdt cho ring nén giao cho Toa dn ra quyét dinh
thi hanh dn dan sy dé dam bao su gin két gitia giai doan xét xi va giai
doan thi hanh dn dan sy, ning cao trdch nhi¢m caa Toa dn d61 véi ban

2 Chinh phu, To trinh dy thdo Ludt sita d6i, b6 sung mét s diéu ciia Ludt Thi hanh dn ddn s, 2014.
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dn, quyét dinh cta minh, dong thoi khong giy xdo trén nhiéu veé t6
chuc va hoat dong thi hanh dn dan sy, khong lam thay d61 bo mdy cua
Toa dn va co quan thi hanh dn dan sy, va giam bdt tha tuc hanh chinh.

Quan diém thit hai cho ring nén giao cho co quan thi hanh dn dan
su ra cdc quyét dinh thi hanh, béi thi hanh dn dian su tai Vi¢t Nam
dugc t6 chuc thanh hé théng riéng c¢6 sy phan cdp giva cip trung
uong, dia phuong va thuc hién hoat dong thi hanh dn déc lap véi cdc
co quan tu phdp khdc. Cdch t6 chiic hé théng co quan thi hanh dn dan
su 6 Viét Nam khdc véi cdc nude khdc trén thé€ gidi, vi thé€ viéc giao
cho co quan thi hanh dn dan sy ra quyét dinh thi hanh dn bio dim
su chu dong, nhit qudn, thuan 1g1 cho viéc thi hanh dn dit trong b6i
canh Viét Nam la viéc thi hanh dn vén gip nhiéu tré ngai, khé khin
do ditu kién kinh t&€ cia Viét Nam con ngheo, kha ning tai chinh caa
duong su con han hep hoic khong ¢ ditu kién thi hanh nén viéc tap
trung vao mot co quan c6 ¢o cau té chuic chit ché thuc hién chic chin
hi¢u qua sé tét hon, trinh su chong chéo, mau thuan khi tic nghiép.

Tdc gia cho ring quy dinh vé thdm quyén ra quyét dinh thi hanh
dn nhu hién nay dam bdo sy théng nhit trong té chiic, hoat dong déi
v4i co quan thi hanh dn dan sy, tao vi th€ cia co quan thi hanh dn dan
su so VA1 cdc ¢ quan khdc, tuy nhién:

(1) Viéc giao cho thu truéng co quan thi hanh dn dan sy ra quyét
dinh thi hanh dn da tao sy cit khuc, thi¢u gin két gitia Toa dn ra ban
dn, quyét dinh vdi co quan thi hanh dn dan sy. Toa dn sau khi ra ban
dn, quy€t dinh gan nhu hét trich nhiém trong viéc bao vé quyeén lgi
cho cdc bén duong sy, khong c¢é sy kiém sodt dé€ biét duge ban dn,
quyét dinh minh tuyén cé dugce thyc thi va thuc thi ¢é hiéu qua hay
khong. Sy thi€u gin két nay 1a moét trong nhting nguyén nhan lam
giam hi¢éu qui hoat dong thi hanh dn dan sy trong nhtng nim viia
qua. Piéu dé nhan thdy nhit la tinh trang cham chuyén giao ban dn,
quyét dinh cho co quan thi hanh dn dan sy, nhiéu ban dn, quyét dinh
ctia Toa dn tuyén khong ro, khong pht hop thuc t&, Toa dn cham gii
thich ban dn, quyét dinh khi co quan thi hanh dn dan su yéu ciu... lam
cho nhiéu ban dn, quyét dinh cham dugc thi hanh hoic khong thé thi
hanh dugc trong thuc té.’

(11) Dudi géc do so sinh, quy dinh nhu trén cua phdp luat Viét
Nam khong phtut hgp véi thong 1¢ chung trén thé gidi, theo dé Toa dn
la co quan ¢6 thim quyén ra quyét dinh thi hanh dn, co quan thi hanh

3 Hoang Thanh Hoa, “Nang cao hi¢u qua thi hanh dn- Géc nhin tu thuc tién ban hanh
phdn quyét ctia Toa dn”, Cdng thong tin di¢n tit Téng cuc Thi hanh dan dan sy - B¢ Tuw phdp,
2020, https://thads.moj.gov.vn/noidung/tintuc/lists/nghiencuutraodoi/view_detail.as-
px?itemid=959, truy cip ngay 25/8/2024.
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dn chi Ia thi hanh I¢nh thi hanh dn cta toa. Tai Thuy Dién, thi hanh dn
dan su dugc t6 chic theo moé hinh thi hanh dn cong, co quan thi hanh
dn thuoc Hoi dong thué qudc gia, song quyét dinh thi hanh dn do Toa
dn ban hanh, dugc goi la “Lénh thi hanh dn”.* Phdp luat Cong hoa
Phdp xem thi hanh dn dan sy la viéc cua cic bén duong sy, thim phdn
sau khi tuyén dn sé hét trich nhiém d6i véi vu dn va vé nguyén tic sé
khong c6 quyén can thiép niia, vi vay ngudi dau tién lién quan dén thi
hanh dn dan su chinh 1a nguoi dugce thi hanh dn. Nguoi duge thi hanh
dn sé dit yéu ciu véi nguoi hoat dong chuyén mon veé thi hanh dn, dé
la thira phit lai, d€ thi hanh l¢nh thi hanh dn cho minh. Lénh thi hanh
dn do Toa dn ban hanh.’

Theo quy dinh cua phdp luat Thdi Lan, thu tuc thi hanh dn dugc
khoéi xudng sau khi d61 tugng phai thi hanh dn khong thuc hién nghia
vu theo sic 1¢énh da ban hanh theo phdn quyét hoic 1énh ctuia Toa, tu
d6 nguoi duge thi hanh nop don 1én Toa dn ¢6 thim quyeén dé xin cip
lénh thi hanh dn. Toa sé ban hanh 1énh thi hanh dn hoac lénh cuaa Toa
chi dinh cdn bo thi hanh phu trdch viéc thi hanh dn hoic l¢nh cua Toa,
phuong thic thi hanh dn dan sy sé dugc néu ro trong lénh thi hanh
dn da ban hanh. Cian cu theo lénh thi hanh 4n, cdn bo thi hanh cd thé
tich bién dong san va bit dong san, tai sin htu hinh hoic vo hinh caa
d61 tuong phai thi hanh dn, khdéa tai khoin ngan hang, niém phong
bit dong san cua dd6i tugng phai thi hanh dn hodc truc xuit d6i tugng
phai thi hanh dn va nguoi phu thudc ra khéi toa nha dang tranh chip.
Nguoi duge thi hanh cin phai ndp don lén cdn bo thi hanh dn dé thuc
hién kem theo 1énh thi hanh phdn quyét.®

O Nhat Ban, Toa 4n va co quan thi hanh dn cung chia sé viéc thi
hanh dn - lién quan dén thu tuc, gidy to sé do Toa dn gidi quyét; tod
chdc thi hanh dn thuéc vé chip hanh vién. Viéc ra quyét dinh thi hanh
dn thudc vé Thim phdn, day 12 Thim phdn chuyén trich vé thi hanh
dn, khong tham gia xét xu. Tai Hoa Ky, viéc thi hanh dn dugc tich
bach gitia cdp lién bang va cdc bang, tuy nhién ban dn, quyét dinh dan
su dugc thi hanh theo 1énh thi hanh 4n cta Toa 4n.”

4 Ulla Jacobsson, “Enforcement proceedings in Sweden”, Revue Hellenique de Droit International, Vol.
50, 1997, tr. 483-520; Frantzeska Papadopoulou Skarp, “Sweden - Narrative national report”,
Centre for European Constitutional Law, 2021, https://www.enforcementatlas.eu/wp-content/up-
loads/2021/07/eu-enforcement-atlas-sweden-report.pdf, truy cap ngay 06/01/2025.

5 Bo Tu phdp, Théng tin vé phap ludt thi hanh dn cia mét sé nude, Nxb Tu phdp, nam 2006, tr. 22;
Sabine Lacassagne, Marie-Laure Niboyet, “Civil enforcement in France”, European Business
Law Review, Vol. 17(3), 2000, tr. 641-654.

6 Legal Execution Department, “Responses to inquiries relating to enforcement of civil cases
judgment”, Ministry of Justice, https://s.pro.vn/oqlr, truy cap ngay 06/01/2025.

7 Yuko Kanamaru, “Enforcement of judgments 2024 — Japan”, Chambers and Partners, 2024,
https://practiceguides.chambers.com/practice-guides/enforcement-of-judgments-2024/ja-
pan/trends-and-developments, truy cap ngay 06/01/2025.
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Nhu vay, cho du ¢6 mo6 hinh thi hanh dn dan sy khdc nhau, phdp
luat cta cdc nudc trén c¢6 diém chung 1a quyét dinh thi hanh dn do
Toa dn ban hanh.®

Trén co sé phan tich cang nhu tham khio kinh nghiém nudc
ngoai, tic gia cho ring, can sua d6i BLTTDS nim 2015 theo hudng
b6 sung diéu luat ghi nhan thim quyeén ra quyét dinh thi hanh dn cua
Toa dn vao phin thi 9, chuong XXXIX cua Bo luat nay. Deé xudt nay
xudt phdt tit cdc ly do sau:

Mgt la, tranh chidp trong linh vuc dan sy 1a tranh chdp thudc pham
vi dieu chinh cuaa luat tu. Do vay gidi quyét tranh chdp cang nhu xdc
dinh quyén sé htiu tai san, phai thu¢c vé Toa dn, trén co sé yéu cau
cta duong sy. Co quan thi hanh dn dan sy khong ra cdc lénh d¢€ thi
hanh dn, ma phii do Toa dn ra 1énh. Co quan thi hanh dn dan sy, Chip
hanh vién chi 1a ngudi thuc hién 1¢nh thi hanh dn caa Toa dn. Trong
truong hgp ban dn, quyét dinh ¢6 sai sét hoic khong ro rang, co quan
thi hanh dn dan sy tra lai don yéu cau thi hanh dn cho nguoi dugce thi
hanh dn, nhiém vy cia nguoi dugce thi hanh dn 1a yéu cau Toa dn giai
thich, chinh sia nhung vin d¢ nay. Quy dinh nhu vay tao su chu dong
cho ngudi duge thi hanh dn trong viéc thuc hién quyén cia minh,
giam viéc cho co quan thi hanh dn dan sy, dong thoi tao co ché kiém
sodt Toa dn trong vi¢c gidi thich ban dn, quyét dinh.

Hai la, tao sy gin két gitia Toa dn véi co quan thi hanh dn dan sy;
dam bao viéc chuyén giao ban dn, quyét dinh dung thoi han; dam bao
kip thoi viéc giai thich ban dn, quyét dinh; dam bao cho Toa dn kiém
sodt dugc viéc thuc hién phdn quyét cua minh trén thuc té.

Ba la, ddm bdo thuc hién t6t xa héi héa hoat dong thi hanh dn dan
su, tao diéu kién d€ co quan, t6 chiic khdc tham gia vao hoat dong thi
hanh dn, diac biét 1a t6 chic Thua phit lai, tao dieu kién d€ t6 chuc
nay c6 thé canh tranh song phing véi co quan thi hanh dn dan sy, dim
bio quyén loi cho duong sy, gidm thiéu cong viéc cho co quan thi
hanh 4n dan su.

Bén la, nang cao y thuc, trdch nhi¢m ctia nguoi phai thi hanh dn va
nhtng chu thé ¢6 lién quan dén hoat dong nay, vi néu ho khong thuc
hi¢n day du cdc chi dinh trong 1énh thi hanh dn, sé bi xem la khong
chdp hanh phdn quyét cua Toa dn.

Trong thi hanh dn dan sy, d61 tuong thi hanh dn theo phdp luat
Viét Nam, ngoai ban dn, quyét dinh cua Toa dn, con ¢é phin quyét,
quyét dinh cua trong tai thuong mai; Quyét dinh xt ly vu viéc canh
tranh ctia Chu tich Uy ban Canh tranh Qudc gia, Hoi dong Xt ly vu

8 Lé Vinh Chau (chu bién), Phap ludt vé thii tuc thi hanh dn dan sy, Nxb. Chinh tri Qudc gia Su
that, 2023, tr. 105-107.
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viéc han ché canh tranh, quyét dinh giai quyét khi¢u nai quyét dinh
xu ly vu viéc canh tranh caa Chu tich Uy ban Canh tranh Qudc gia,
Hoi dong Giai quyét khi€u nai quyét dinh xu ly vu viéc canh tranh.
Theo quy dinh cua phdp luat Viét Nam hién nay, thu truéng co quan
thi hanh dn dan sy ¢6 thim quyén ra quyét dinh thi hanh dn, do vay
thuc t€ néu phdn quyét cua cdc chu thé néu trén nhung khong phii la
ctia Toa dn, n€u khong duge bén phai thi hanh dn thyc hién, khé ¢6
co s6 dé xu ly ho khong chdp hanh dn.

Kinh nghiém lap phdp cua moét s6 qudc gia trén thé gidi cho thdy,
sau khi ¢6 phdn quyét cua cdc co quan trén, duong su phai dén Toa
dn dé€ xin lénh thi hanh dn, trén co sé 1énh thi hanh 4n caa Toa 4n, co
quan co quan thi hanh dn dan sy sé t6 chic thi hanh. Truong hop da
c6 lI¢nh thi hanh cada Toa dn ma bén phai thi hanh dn khong thuc hi¢n
sé& bi xem la chéng lai 1énh Toa.’

Nam Ia, hién nay, thdm quyén ra quyét dinh thi hanh dn déi véi
ban dn, quyét dinh Hanh chinh, Hinh sy cung thuoc vé Toa dn."
2.2. Ghi nhdn quy dinh vé viéc sita chita, b6 sung cdc quyét dinh ciia Toa dn

bieu 268 BLTTDS nim 2015 quy dinh viéc sua chua, b6 sung
bin dn ma khong quy dinh sua chtia, bé sung cdc quyét dinh nhu:
quyét dinh dinh chi, quyét dinh tam dinh chi, quyét dinh cong nhan
su thoa thuin caa cdc duong sy, quyét dinh gidm déc thim, quyét
dinh tdi thim. Vi vay néu nhting quyét dinh trén caa Toa dn ¢6 nhiing
sal s6t vé chinh ta, s6 liéu do tinh toin nhim néu khong dugc Toa
dn dinh chinh, sé giy khé khin cho hoat dong thi hanh dn dan sy va
c6 thé roi vao truong hop quyét dinh tuyén khong ro, khé thi hanh.
Bit cap nay dugce giai ddp ti Toa dn nhan dan T6i cao nhu sau:“DPiéu
486 B¢ luat t68 tung dan sy nam 2015 quy dinh vé giai thich, stia chua
bian dn, quyét dinh cia Toa dn; khong phan biét ban dn hay quyét
dinh; khong phan biét ban dn, quyét dinh do Thim phdn hay do Hoi
dong xét xu ban hanh. Do vay, trudng h¢p phdt hi¢n 161 ro rang ve
chinh ta, vé s6 liéu do nham 1an hoic tinh todn sai thi Thim phdn ky
ban hanh quyét dinh hoic Thim phdn chu toa phién toa/phién hop
ra quyét dinh sua chtia, b6 sung quyét dinh”. (Giai ddp s 01/2017/
Gb - TANDTC cua Toa dn nhan dan Téi cao vé Gidi dip moét s6
vin dé nghi¢p vu, ngay 07 thing 4 nam 2017). Tuy nhién, tic gia cho
ring can co su théng nhit trong quy dinh cta phdp luat, vi vay can stia

9 Lé Anh Tudn, “Phdp luat vé cudng ché thi hanh dn dan sy cia moét s6 nudc trén thé gidi
va bai hoc kinh nghiém cho Viét Nam”, Cong théng tin di¢n tiv Téng cuc Thi hanh an ddn sy
- B¢ Tu phdp, 2018, https://thads.moj.gov.vn/noidung/tintuc/lists/thongtinthanuocngoai/
view_detail.aspx?itemid=21, truy cap ngay 06/01/2025.

10 Leé Vinh Chau, #ldd, tr. 108-110.
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déi Dieu 268 BLTTDS nim 2015 theo hudng bé sung thém phin sua
chua, b6 sung quyét dinh.
2.3. Quy dinh vé thoi han khdng nghi

Theo quy dinh cua Luat THADS nim 2008, thu truéng co quan
thi hanh dn dan sy c¢6 quyén kién nghi ngusi ¢é thim quyeén khdng
nghi theo thu tuc gidm d6c thim hoic tdi thdm d61 véi ban dn, quyét
dinh theo quy dinh cua phdp luat (diém d khoan 1 bieu 23). Thoi
han dé nguoi cé thim quyén khdng nghi theo quy dinh tai Dieu 334
BLTTDS nim 2015 d6i véi thu tuc gidm d6c thim 1a ba nim, ké tu
ngay ban dn, quyét dinh caa Toa dn c6 hi¢u luc phdp luit. D61 véi
cdc truong hgp sau day thi thoi han khdng nghi duge kéo dai thém hai
nim, ké ti ngay hét thoi han khing nghi: (i) duong su di c¢6 don de
nghi theo quy dinh tai khoin 1 Pitu 328 cua Bo luat nay va sau khi
hét thoi han khdng nghi quy dinh tai khoan 1 Pi¢u nay duong su van
ti€p tuc c¢6 don dé nghi; (i1) ban dn, quyét dinh caa Toa dn da c¢6 hiéu
luc phdp luat ¢6 vi pham phdp luat theo quy dinh tai khoan 1 Pieu 326
cua B¢ luat nay, xaim pham nghiém trong dén quyén, lgi ich hgp phdp
ctua duong sy, cua ngudi thu ba, xAm pham lg¢i ich cta cong dong, 191
ich cua Nha nudc va phai khdng nghi dé khic phuc sai [am trong ban
dn, quyét dinh da c6 hi¢u luc phdp luat dé.

Quy dinh trén nhim bdo vé quyeén, lgi ich hgp phdp cia duong
su, ddm bdo cho ban dn, quyét dinh cua Toa dn tuyén ding phdp luit,
cung nhu dam bio thuin 161 cho Toa dn cdp trén khi xét lai ban dn,
quyét dinh cia Toa dn cdp dudi da c6 hiéu luc phdp luat, tuy nhién
trong moét s¢ trudng hop lai chua thuc sy hgp ly. Cu thé, theo quy
dinh tai Pieu 30 Luat THADS nam 2008 thi thoi hiéu yéu cau thi
hanh dn 12 nam nim ké tu khi ban dn, quyét dinh ¢6 hi¢u luc phdp
luat. Nhu vay c6 thé xdy ra tinh trang sau khi ban dn, quyét dinh gian
hét hi¢u luc thi duong sy mdi yéu ciu thi hanh dn, hoic sau khi thu ly
don yéu cau thi hanh dn, t6 chic viéc thi hanh dn, co quan thi hanh
dn dan sy phdt hién c6 mot trong cdc can cd d€ khdng nghi gidm déc
thim. Ludc nay, thoi han dé ngudi ¢6 thim quyén xem xét, khdng nghi
da khong con.

Tdc gia dong v véi quan diém cho ring dé€ bao vé quyén va loi
ich hop phédp cua duong su va bio ddm tinh 6n dinh cda ban dn, quyét
dinh da c6 hi¢u luc phdp luit, cin b6 sung quy dinh co ché mé déi
véi trudng hop thu trudng co quan thi hanh dn dan sy phdt hién cé
mot trong cdc cin cd d€ khdng nghi gidm déc thim theo quy dinh tai
khoin 1 Biéu 326 BLTTDS nim 2015 va ban dn quyét dinh cua Toa
dn da c6 hi¢u luc phdp luat xAm pham nghiém trong dén quyén, lgi ich
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hop phdp caa duong su, cta ngudsi thiu ba, xAim pham 161 ich cua cong
dong, loi ich cua nha nudc thi khong dp dung thoi han theo quy dinh
tai Di¢u 334 BLTTDS nim 2015."

2.4. Quy dinh vé thoi han Toa dn gidi thich, sia chita ban dn, quyét dinh

Trich nhiém giai thich, sia chua ban dn, quyét dinh cua Toa
dn dugc quy dinh tai Diéu 486 BLTTDS nim 2015, dong thoi dugce
dan chiéu dén tai Diéu 268 caa Bo luat nay. Tuy nhién, Diéu 268 va
bitu 486 lai khong ghi nhan thoi han dé Toa dn gidi thich, sua chua
ban dn, quyét dinh khi nguoi dugce thi hanh dn, nguoi phdi thi hanh
dn, ngudi cé quyeén lgi, nghia vy lién quan dén viéc thi hanh ban dn,
quyét dinh caa Toa dn va co quan thi hanh dn ¢é yéu cau. Vé vin de
nay, Dieu 179 Luat THADS nim 2008 quy dinh “co quan ra ban dn,
quyét dinh c6 vin ban gidi thich nhting n61 dung ma ban dn, quyét
dinh tuyén chua ro trong thoi han 15 ngay ké tii ngay nhan dugce yéu
cau cua duong sy hoic cua co quan thi hanh dn dan sy, truong hop vu
viéc phuc tap thi thoi han trd 161 khong qud 30 ngay, k€ tii ngay nhan
dugc yéu cau” (khoan 2).

Vi bit cap nay cua BLTTDS, trong thuc tién thi hanh ban dn,
quyét dinh cua Toa dn, nhiéu trudng hop Toa dn khong tra 161 hoac
cham tra 161, lam dnh hudéng nghiém trong dén hoat dong thi hanh ban
dn, quyét dinh. Trong nam 2017, con 525 bin dn, quyét dinh Toa dn
tuyén khong ro, khé thi hanh tuong ting véi 564 quyét dinh thi hanh
dn vai s6 tién phai thi hanh Ia 690 ty 588 tri¢u 296 nghin dong. Trong
s& nay, cdc ban dn, quyét dinh Toa dn bi tuyén khong ro va kho thi
hanh tap trung nhiéu nhit [a 6 TP. Ho Chi Minh (159), Ha Noi (42),
Binh DPinh (33), Bic Giang (21), Quing Nam (21). Cdc co quan thi
hanh dn dan sy dia ban hanh 569 vin ban, yéu cau Toa dn nhian dan
giai thich, tuy nhién co quan thi hanh dn dan su méi nhan dugc 224
vin ban tra 161, trong d6 ¢6 107 van ban ddp ung yéu cau, 117 vin ban
van chua ddp dng yéu ciu; con lai 345 vin ban chua nhan dugc tra loi.
Trong d6, ¢6 57 van ban dang trong thoi han tra 161, 288 van ban da
hét thoi han tra 161.12

Trong nim 2018, s& ban dn, quyét dinh Toa dn tuyén khong ro,
6 sai sét ma co quan thi hanh dn din sy da ¢6 vin ban yéu cau Toa dn
dinh chinh, giai thich la 508 viéc, tuong duong véi s6 tién hon 495 ty
dong. S viéc co quan thi hanh dn dan su kién nghi co quan ¢6 thim

11 Pau Thi Hién, “Mot s§ vidng mic, bit cap cua Bo luat T6 tung dan sy 2015 trong hoat dong
THADS”, Céng théng tin di¢n tir Téng cuc Thi hanh dn ddn sy, B¢ Tu phap, 2023, https://thads.
moj.gov.vn/noidung/tintuc/lists/nghiencuutraodoi/view_detail.aspx?itemid=1049, truy cap
ngay 5/8/2024.

12 Téng cuc thi hanh dn dan su, Bdo cdo téng két cong tdc thi hanh dn dan sy nam 2017, 2018, 2020.
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quyeén khdng nghi theo tha tuc gidm déc thim, tdi thim la 132 viéc,
tuong duong véi s6 tien hon 232 ty dong."

Ngay 20/3/2023, trong phién chit vin trudc Qudc hoi, khi duge
hoi vé nguyén nhan cham tré trong viéc thu hoi tai san tai cdc vu dn
tham nhung, dic bi¢t lién quan dén xu ly tai san chung va riéng — moét
diém nghén 16n trong cong tdc thi hanh dn, Chdnh dn Toa dn Nhan
dan Té6i cao thita nhan ring nhiéu ban dn khd thi hanh do phdn quyét
cta Toa dn chua ro rang, din dén vié¢c thyc thi gap nhiéu khé khin. '™

Theo quy dinh tai diém d khoin 1 bi¢u 48 Luat THADS nim
2008, “thu truéng co quan thi hanh dn dan sy ra quyét dinh hoan thi
hanh dn trong truong h¢p viéc thi hanh dn dang trong thoi han co
quan c¢6 thim quyén giai thich ban dn, quyét dinh va tra 161 kié€n nghi
cua co quan thi hanh dn dan sy theo quy dinh tai diém b khoan 2 Diéu
170 va khoan 2 DPieu 179 cua Luat nay”. Nhu vay, néu Toa dn chim
giai thich sé dan dén hé qua viéc thi hanh dn bi hoan lai, diéu nay anh
huéng dén quyeén va 1oi ich hgp phdp cua duong sy, [am giam hi¢u qua
cua hoat dong thi hanh ban dn, quyét dinh cua Toa dn.

D€ khic phuc bt cap trén, theo tdc gid, cin b6 sung quy dinh tai
bitu 486 BLTTDS nim 2015 thoi han Toa dn giai thich ban dn, quyét
dinh khi nhan dugc yéu ciu cuaa duong su, co quan thi hanh dn dan sy.
Can quy dinh theo hudng Toa dn ¢6 vin ban giai thich nhung néi dung
ma ban dn, quyét dinh tuyén chua ro trong thsi han 15 ngay, ké tii ngay
nhin dugc yéu cau cua duong su hoic cua co quan thi hanh dn dan sy.
Truong hop vu viéc phuc tap thi thoi han tra 161 khong qud 30 ngay,
ké tii ngay nhan dugc yéu ciu. Viéc ghi nhan trong BLTTDS theo de
xudt trén la can thiét béi: (1) dieu nay phu hgp véi méce thoi han dugce
ghi nhan trong Luat THADS nam 2008 (Pi¢u 179); (i) ghi nhan trong
BLTTDS sé phu hgp hon ghi nhan trong Luat THADS, vi lién quan
dén hoat dong t6 tung, trich nhiém cua Toa dn ra ban dn, quyét dinh.
Két luan

Viéc hoan thién BLTTDS nam 2015 trong giai doan hién nay la
yéu cau can thiét, d€ ning cao hi¢u lyc, hiéu qui hoat dong thi hanh
ban dn, quyét dinh cua Toa dn, gép phian bao v¢ cong ly, bao v¢ quyeén
con nguoi, quyén cong dian, biao v¢ ch€ d6 xa hoi cha nghia, bio vé
loi ich ctia Nha nudc, quyeén va lgi ich hgp phdp cua co quan, t6 chuic,
cd nhan, gido duc moi ngudsi nghiém chinh chdp hanh phdp luat.” @

13 Nhu trén.

14 My Ha, “Chdnh dn T6i cao ndi vé viéc thu hoi tai san vu dn lién quan ong Thing”, Tap chi Tri
Thitc, 2023, https://baomoi.com/chanh-an-toi-cao-chua-nghi-ra-cach-thu-600-ty-vu-ong-dinh-
la-thang/c/45331603.epi, truy cap ngay 20/8/2024.

15 Truong Pai hoc Luat Thanh phd H6 Chi Minh, Gido trinh Ludt 16 tung ddn su Viét Nam, Nxb.
Hong Duc - Hot Luat gia Viét Nam, 2019, tr. 11-12.
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