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Tom tat
Bai viét trinh bay, phdn tich nhitng diém han ché va xdc dinh nguyén nhdn cia nhitng han
ché trong hoat déng phong ngita cdc tgi pham mang tinh bao lyc ddi véi tré em tgi Viét Nam
trong thoi gian qua, tit dé dé xudt kién nghi cdc bién phap phong ngita t¢i pham trong thoi
gian sdp tdi. Cdc kién nghi nay dugc xdy dung dia trén cdc han ché da trinh bay va trén co sé
tham khdo mgt s6 hoc thuyét tién bg vé phong ngira toi pham, cu thé la Thuyét r6i logn cdu
tric xa hgi (Social Disorganization) ciia Clifford Shaw va Henry Mackey, Thuyét tinh trang
cang thang (Strain Theory) ciia Robert Merton, Thuyét cdc lién két khdc nhau (Differential
Associations Theory) ciia Edwin H Sutherland va Thuyét kiém sodt xa hgi (Social Control
Theory) ciia Travis Hischi.

Tu khoa: hoat dong phong ngira tgi pham, cdc toi mang tinh bao luc doi véi tré em, ludt hinh su,
hoat dong diéu tra

Abstract
This article highlights the limitations and causes of limitations in preventing violent crimes
against children in recent times, thereby proposing recommendations to improve preventive
measures in future. These recommendations are built on the limitations presented and on the
basis of reference to a number of progressive theories on crime prevention, specifically, Social
Disorganization Theory by Clifford Shaw and Henry Mackey, Strain Theory by Robert
Merton, Differential Associations Theory by Edwin H Sutherland, Social Control Theory by
Travis Hischi.
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Céc to1 pham mang tinh bao lyc d6i véi tré em duge hiéu la cdce to1
pham dung stic manh thé chit hoic 161 ndi tdn cong, giy ra nhting
thiét hai vé tinh mang, sic khde, tinh than cua tré em, k€ ca cdc hanh vi
xam hai tinh duc. Phong ngtia cdc to1 pham mang tinh bao lyc déi véi tré
em la vi¢c st dung cdc bi¢n phdp nha nudc va xa hoi tic dong vao nguyén
nhan va di¢u kién cta tdi pham d€ toi pham khong thé xiy ra (ngin nglia
sém), dong thoi phdt hién va xu ly sau khi tdi pham xdy ra nhim ti€p tuc
phong ngtia to1 pham. Vi cdch hiéu nay, d€ tién hanh phong ngtia, cdc chu
thé phai xdc dinh dugc nhiing nguyén nhan va di¢u kién truc ti€p va phé
bién dan téi viéc phdt sinh to1 pham, trién khai cdc bién phép tic dong, triét
tiéu nhung nguyén nhan va di¢u kién d6. Trong thoi gian qua, mic du hoat
dong phong ngtia t61 pham da dat duge mot sé két qui nhit dinh nhung
s6 lugng cdc vu pham to1, muic do thiét hai vé tinh mang, sic khée cuaa tré
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em chua ¢6 ddu hiéu sut giam. Trong khuon khé bai viét nay, tdc gia chi ra
nhting han ché€ co ban, xdc dinh nguyén nhan ctia nhing han ché dé tu dé
c6 mot vai kién nghi nham nang cao hiéu qua hoat dong phong ngtia cdc
t01 pham mang tinh bao luc d6i véi tré em.

1. Nhiing han ché€ trong hoat dong phong ngiia cac toi pham
mang tinh bao luc d6i vdéi tré em thoi gian qua 6 Viét Nam

Thit nhdt, mic du cic vin ban luat lién quan dén bio vé tré em da
dugc ban hanh, cy thé 1a Luat Tré em nim 2016 da c6 hiéu luc trén thuc t&
nhung muic d6 phé bién, nhan thiic, hi€u biét cua ngusi dan vé cde luat nay
khong nhiéu. Theo dinh gid ctia nhém nghién ctiu thuéc Vién Nghién ciu
gia dinh va gi61 thuc hién nim 2019, nhan thic ctia cha me vé Luit Tré em
ndi chung va quy dinh ctia phdp luat vé chéng xam hai tinh duc tré em con
khd md nhat. Cu thé, “mot bo phan cha me chua nim duge cu thé vé cdc
quyén nay cua tré, du cdc kénh thong tin cha me tiép can la khd da dang tu
truyén thong, tivi, bdo chi va facebook va con it ngudi chu dong tim hiéu
vé quy dinh cua Luat Tré em”.! Pi¢u nay din dén hau qué a xa hoi chua
nhan thic ré nhiém vy, vai tro cua cdc hoat dong bao v¢ tré em, chua nhan
thic duge tim quan trong cia cdc hoat dong mang tinh ngin nguia trudc
khong dé cho td1 pham xdy ra. Pay cang la mot trong nhting nguyén nhan
dan té1 s6 vu pham to1 xam hai tré em van ting qua cic nim va da giy ra
nhiéu thiét hai ning né vé tinh mang, siic khée, tinh thin cia tré¢ em.? Nhan
thuc cua cha me, cta xa hoi vé Luat Tré em con han ché€ xuit phdt tii nhieu
nguyén nhan, trong dé dic biét la Luat Tré em khong quy dinh cdc ché tai,
cdc bién phdp xu ly d6i vdi cde cd nhan, t6 chiic vi pham luat. Trén thuc
t€, chi hanh vi bi coi la to1 pham mdéi duge quy dinh hinh phat tai Bo luat
Hinh su nim 2015, hodc nhung hanh vi chua dén muic bi coi la t61 pham sé
bi xti phat vi pham hanh chinh theo quy dinh tai Luat Xu Iy vi pham hanh
chinh nim 2012 va cdc vin ban hudng dan thi hanh.

Thit hai, s6 vy pham to1 xay ra van con nhiéu va ¢é xu hudng gia ting
qua cdc nam. Theo bdo cdo cua Poan gidm sdt t61 cao cia Qudc hoi vé
phong, chéng xam hai tré em dugc Qudc hoi thio luan tryc tuyén trong
phién hop ngay 27/5/2020, giai doan 2015-2019 trén ca nudc c6 8.442 vu
xam hai tré em dugc phdt hién, xt ly, vdi 8.709 tré em bi xam hai. Trong

1 Lé Viét Nga, “Nhan thic cua cha me vé cdc quy dinh xAm hai tinh dyc tré em trong Luat Tré
em”, Tap chi Nghién aiw Gia dinh va Gidi, s6 1 (Q30), 2020, https://vass.gov.vn/nghien-cuu-
khoa-hoc-xa-hoi-va-nhan-van/Nhan-thuc-cua-cha-me-ve-cac-quy-dinh-xam-hai-tinh-
duc-tre-em-trong-Luat-Tre-em-200, truy cap ngay 22/6/2022 (Dua trén thong tin dinh tinh
tu De tai cdp co s6: Thuc hign Ludt Tré em: Nhdn thiic cia cha me vé xdm hai finh duc déi véi tré
em, do Vién Nghién cuiu gia dinh va gidi thuc hién nim 2019).

2 Tran Thudng, “Trong 4 nim rudi hon 300 tré em chét do bi xam hai”, Bdo VietNamNet,
https://vietnamnet.vn/trong-4-nam-ruoi-hon-300-tre-em-chet-do-bi-xam-hai-644265.
html, truy cap ngay 11/8/2022.
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dé cé 6.432 tré bi xAm hai tinh duc; 857 tré bi bao luc; 106 tré bi mua bdn,
bit céce, chiém doat; 1.314 tré bi xam hai bing cdc hinh thic khdc.” Nhu
vay trong khoing thoi gian 5 nam nay thi trung binh mét nam ¢é khoang
1.7400 tré bi xAm hai va ci 1 ngay é Viét Nam ¢ 5 tré em bi xam hai.*
Ngoai ra, ty 1¢ tré em bi bao luc trong gia dinh ¢é xu hudng taing (nim 2020
chiém 5,55%; nam 2021 chiém 5,98%; nim 2022 chiém 7,5%); su dung
mang x4 hoi dé xam hai tré em ting cao (nim 2022 1a 421 vy ting 1,45%
so vdi nam 2020).> Luu y ring day chi la con s6 théng ké tdi pham 1o, tiic
la cdc vy pham to1 da bi co quan chiic ning phdt hién, con mot bo phan
to1 pham 4n da xdy ra nhung chua ¢6 trong s6 liéu thong ké. Theo bdo cdo
cua Quy Nhi dong Lien Hop Quéc (United Nations International Children’s
Emergency Fund, UNICEF), c¢6 gin 68,4% tré em trong d6 tuéi 1-14 6 Viét
Nam dang phai d61 mit véi mot dang thiic bao lyc trong gia dinh; khoing
20% tré em gdi va tré em trai 8 tudi néi ring cdc em bi triing phat than thé 6
truong.® Bén canh dé, Ban Tuyén gido Trung uong cing thiia nhan: “Viét
Nam van c6 khoang trén 1,5 triéu tré em ¢6 hoan canh dic biét va trén 2
triéu tré em ¢ nguy o roi vao hoan canh dic biét”.” Mot s6 vu viée vi
pham quyén tré em, dic biét la bao luc, xAm hai tré em trong cdc co s6 gido
duc, tré em bi xam hai than thé va xAm hai tinh dyc vin dién bién phuic tap.
Vi nhiing con s6 nay, c6 thé cho ring kha ning tiém 4n mét lugng khd 1én
cdc hanh vi pham t61 mang tinh bao lyc vdi tré em nhung chua bi co quan
chuc nang phdt hién va xu ly.

Thit ba, cdc chu thé phong ngtia td1 pham chua thuc hién t6t vai tro
gidm sdt, bdo v¢ tré em tii cdp co s6; chua ngin nglia ¢6 hiéu qua su xam
hai tré em tit moi trudng sinh séng, hoc tip cua cdc em. Theo Bdo cdo cua
Doan Gidm sdt cia Qudc hoi, d6i tugng xam hai tré em la nguoi ruot thit,
nguoi than thich va nguoi quen biét véi tré ¢ xu hudng gia ting, chiém
trén dudi 90%.* Cu thé, trong téng s6 7.339 bi cdo pham t0i xam hai tré em

3 Quynh Vinh, “Sé tré em bi xam hai ting dét bi€n, mét ngay ci nude ¢d 7 tré em bi xam
hai”, Bdo Céng An Nhdn Ddn, https://cand.com.vn/Su-kien-Binh-luan-thoi-su/Moi-ngay-
ca-nuoc-co-7-tre-em-bi-xam-hai-i567171/, truy cap ngay 22/01/2024.

4 TG, “Xam hai tré em van dién bién phuc tap”, Bdo dién tir Ddng cong san Viét Nam, https://
dangcongsan.vn/xa-hoi/xam-hai-tre-em-van-dien-bien-phuc-tap-649576.html, truy cap
ngay 22/01/2024.

5 Theo théng ké Cuc Tré em (Bo LD-TB&XH) nim 2020, 2021, 2022.

6 UNICEF, “Dam bdo an toan cho tré, ngan chin cic hanh vi bao hanh”, Trang théng tin
di¢n tir UNICEEF for any child, https://www.unicef.org/vietnam/vi/%C4%91%E1%BA%A3m-
b%E1%BA%A30-to%C3%A0n-cho-trE1%BA%BB-ng%C4%83n-ch%E1%BA%B7n-
c%C3%A1c-h%C3%A0nh-vi-b%E1%BA%A10-h%C3%A0nh, truy cap ngay 11/8/2022

7 Va Thi Kim Anh, Lé Thi Thuay, “Cong tic bio vé tré em - Mot s6 dinh  hudng trong thai gian
t61”, Tap chi Tuyén gido, Ban Tuyén gido Trung uong, https://tuyengiao.vn/khoa-giao/cong-tac-
bao-ve-tre-em-mot-so-dinh-huong-trong-thoi-gian-toi-132590, truy cap ngay 11/8/2022

8 Phuong Thuy, “Nhigu tré em bi xam hai nhung chua dugc phdt hién kip thoi”, Cong an nhdn
ddn online, https://cand.com.vn/Su-kien-Binh-luan-thoi-su/Nhieu-truong-hop-tre-em-bi-
xam-hai-nhung-chua-duoc-phat-hien-kip-thoi-i563626/, truy cap ngay 11/8/2022.
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da dua ra xét xi nhu da trinh bay tai néi dung trudc cua bai viét thi cé 432
bi cdo la nguoi ruot thit, ngudi than thich khdc vdi nan nhan (chiém 5,9%);
37 bi cdo la gido vién, cdn bo, nhan vién tai cdc co s6 gido duc (chiém 0,5%);
776 bi cdo 1a nguoi ¢6 trich nhiém chim sdc, chtia bénh, ngudi quen cua
tré em (chiém 10,6%).”

Thik tu, cdc cha thé phong ngtia chua phdt hién kip thoi cdc vu ¢6 ddu
hi¢u tdn cong bang bao luc déi véi tré em, ma khi phdt hién sy vi¢c thi toi
pham da giy ra thiét hai nghiém trong vé tinh mang, sic khoe, tinh thian
caa tré em. Thuc t€ nay xudt phdt tii cdc nguyén nhan sau: Mot la con mét
bo phan ngudi dan con tim ly “thuong cho roi cho vot”, “den nha ai ndy
sing” nén xem viéc dung bao luc d61 vdi tré em la binh thuong va la viéc
riéng cua moi gia dinh, khong nén can thiép. Hai la cdc t6 chiic xa hoi,
doan thé tai dia phuong chua kip thoi ghi nhan thong tin va ¢d cdc bién
phdp can thiép kip thoi khi ¢6 ddu hiéu tré em bi tin cong. Ly do chinh
cua tinh trang nay la s li¢u nhan sy dam nhin cong tic nay khd mong va
phai kiém nhi¢m nhiéu viéc cung mét lic. Vi du tai cdp xa, phuong hién
nay, lién quan truc ti€p dén cong tic bao v¢, chim séc tré em c¢6 Hoi Lién
hi¢p phu nti, Poan Thanh nién Cong sin H6 Chi Minh, trong khi dé
theo Nghi dinh 92/2009/ND ngay 22/10/2009 ctia Chinh phu thi chi ¢é
Chu tich Hoi Lién hi¢p phu nu, Bf thu Poan duge xem la cdn bo cip xa
va duge hudng luong tii ngan sich nha nudc. Trong khi d6, xa phuong la
don vi ¢o s6 noi truc ti€p phdt hién hojc nhan thong tin t6 gidc tii ngusi
dan, c6 vai tro v cting quan trong trong viéc kip thoi phdt hién cdc ddu
hiéu ban diu cua cic hanh vi pham té1 nhung sy han ché vé nguon nhan
luc cuia chu thé phong ngtia nay 1a moét trong nhiing nguyén nhan dan dén
viéc cham tré trong viéc phdt hién va d€ lai nhting hau qua ding ti€c. Do
vay, cong tic bao vé tré em 6 cidp co s6 sé khong ddm bao tinh thuong
xuyén va lién tuc."

Thii nam, tré em Viét Nam chua c6 théi quen goi duong diy néng 111
khi bj tdn cong va xAm hai. Theo khdo sit truc tiép cta tdc gia bai viét trong
khu vyc dang sinh s6ng tai phuong 22 quan Binh Thanh, TP HCM, trong
100 tré em trong doi tudi tii 5 dén 16 tudi, dang la hoc sinh miu gido va
16p 10 trén dia ban, thi chi ¢6 18 tré biét dén dudng day 111 (chiém 18%),
trong d6 ¢6 dén 15 tré 6 do tudi tu 13 dén 16 tudi, 3 tré 6 do tudi tii 10 dén

9 Phuong Thay, tldd; Bdo cdo ctia Uy ban thusng vu Qudc hoi vé két qua gidm sit “Viéc thuc
hién chinh sich, phdp luat vé phong, chéng xim hai tré em” theo Nghi quyét s6 81/2019/
QH14 ngay 14/6/209 cua Qudc hoi.

10 Nu Vuong, “Nhan lyc bao vé tré em cip co sé rit mong”, Bdo Thanh nién, https://thanhnien.vn/
nhan-luc-bao-ve-tre-em-o-cap-co-so-rat-mong-1851489692.htm, truy cap ngay 21/08/2022;
Xem thém Ky yéu Héi thio khoa hoc “Bio vé quyén tré em: Thuyc trang va gidi phdp” do Hoi
dong nhan dan TP. Ho Chi Minh, Héi Bio vé quyén tré em TP. Ho Chi Minh va Trusng PH
Khoa hoc xa hoi va nhan vin TP. Ho Chi Minh phéi hop t6 chiic ngay 18/8/2022.
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12 tuéi." Thong ké nay cho thiy 6 tré dudi 10 tudi thi chua biét cich t6
gidc hanh vi tdn cong ban than bang cich goi dusng day néng 111, cho du
day la do tudi nhan thic kém, thé chit yéu va kho ¢ kha ning bio vé ban
than trudc nhting sy tin cong bang bao luc. Cho du s6 liéu théng ké chua
nhié¢u nhung khu vuc duge khao st la khu vuc d6 thi, cic em c6 nhieu
co hoi ti€p nhan cdc thong tin tii nha trudng, tit gia dinh hay chinh quyén
dia phuong nhung vin khd lung tung, thim chi khong biét s6 di¢n thoai
cua dudng day néng. Tu d6, c6 thé dinh gid so bo ring hoat dong tuyén
truyén, gido duc tré em nhung cdch thiic bio v¢ ban than, trong d6 cé viéc
goi khin cip dé nho co quan chic nang kip thoi bao vé van chua tré thanh
phan xa caa tré em.

Thii sau, hoat dong xu ly sau khi t61 pham xay ra con nhi¢u han ché.
Maic du hau hét cdc to1 mang tinh bao luc d6i véi tré em dugce diéu tra, truy
t6, xét xu kip thoi, d4p dung hinh phat nghiém khic, nhung vin con tinh
trang moét s¢ vu dn thoi gian gidi quyét kéo dai, khong du cin ci dé ching
minh t01 pham. Nguyén nhan cta tinh trang nay la bi hai, gia dinh bi hai
chua biét luu git ching ci dé cung cip cho co quan tién hanh td tung,
khong t6 gidc to1 pham kip thoi, tim ly e ngai cua bi hai khi dugc 1dy 11
khai... Bén canh d6, theo Chdnh dn Toa dn nhan dan t6i cao Nguyén Hoa
Binh, nguyén nhan cua ton tai, han ché, vudng mic nay Ia “cdc co quan tién
hanh t6 tung con chua lam hét trdch nhiém, thi€u su phéi hop trong viéc
truy cdu trich nhiém hinh sy ngu6i pham t61; co quan chiic nang ldy ly do
ngudi bi hai khai bio khong nhit qudn, ching ci diu vét mo nén khong
khéi t6 vu dn, khéi t6 bi can vi s¢ oan, sai”.'?

2. Mot s6 kién nghi nham khac phuc cac han ché trong hoat
dong phong ngua t6i pham mang tinh bao luc d6i véi tré em tai
Viét Nam

2.1. Cdc bién phdp nhim ngdn ngita toi pham

Cdc bién phdp ngan nglia to1 pham da duge Luat Tré em nim 2016
quy dinh tai Piéu 47 va Ditu 48. Tai phin nay tdc gid dua ra dé xuit dya
trén khoa hoc Té1 pham hoc va nhung han ché€ caa hoat dong phong
ngita nhém to1 pham nay. Nhém cdc bién phdp nay sé tip trung 6 linh
vuic lap phdp va hanh phdp, cu thé:

- B6 sung cdc ché tai xu ly trong cdc van ban luat lién quan dén bao

11 Cuoc khio sit phong vin truc tiép dugce tién hanh trong khoang thoi gian tit ngay 18/5/2022
dén ngay 01/8/2022 tai dia ban phutng 22 Quan Binh Thanh, TP. H6 Chi Minh trong khu-
on khé phuc vu Hoi thio cdp trudng: “Phong ngiia, xt ly cdc hanh vi stt dung bao luc déi véi
tré em” dugc té chic vao ngay 30/9/2022 tai Truong Pai hoc Luat TP. Ho6 Chi Minh.

12 Ho Huong, “Van con nhiing ton tai trong giai quyét, xét xu tdi pham lién quan dén xam hai
tré em”, https://quochoi.vn/UserControls/Publishing/News/BinhLuan/pFormPrint.aspx-
?UrlListProcess=/content/tintuc/Lists/News&ItemID=50610, truy cip nay 12/8/2022.
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vé tré em. Ve lau dai, can ¢ dinh hudng thay déi tu duy trong qud trinh
lam luat, trdnh vi¢c quy dinh cdc bién phdp bao vé tré em, nghia vy cua
cdc chu thé nhung lai bo ngd cdc bién phdp xu ly khi cdc chu thé khong
tuan tha dung nghia vu, trich nhi¢m bio v¢ tré em. Viéc quy dinh théng
nhit chung mot van ban gitp cho viéc ti€p can cua ngusi dan, viéc phd
bién phdp luat va dp dung phdp luat cua cdc co quan t6 chic cung thuan
lgi va hi¢u qua hon thay vi phdi dan chiéu dén cdc bién phdp xi ly & cic
van ban phdp luat khic. Cu thé 1a Luat Tré em nam 2016 nén quy dinh ro
cdc ché tai d61 véi cdc d6i tugng vi pham cdc quy dinh caa Luat, bao gom
cdc ché tai xu ly ky luat, ché tai hanh chinh (phat tién, phat lao dong cong
ich...) d6i véi cd nhan va t6 chic khdc khi vi pham. Ve lau dai, ch€ tai
hinh sy cting can dugce can nhic quy dinh tai Luat Tré em d6i véi nhiing
hanh vi vi pham nghiém trong dén muc phai chiu hinh phat. D€ trinh
chong chéo trong cdc quy dinh cta cdc vian ban luat, chung téi cho ring
chi ¢6 Luat Tré em mdi quy dinh cdc ché tai xti Iy d61 véi véi cde ¢d nhan,
t6 chic vi pham cdc quy dinh cua Luat Tré em.

- Tién hanh viéc pho bién phdp luat bao vé tré em theo k& hoach dén
tting ho gia dinh, ting I6p hoc, tling t6 dan phd véi hinh thic da dang,
phu hop trinh do hoc vin va hoan cianh gia dinh cta ngusi tiép nhan. Dé
thuc hién cong viéc nay cé hiéu qud, Phong Phé bién, gido duc phdp luat
cta S6 Tu phdp can chu dong hon trong viéc xiy dung cdc chuong trinh,
ké hoach tuyén truyén quy dinh cta phdp luat vé bao vé tré em va trién
khai dén tan co s6. Su chu dong nay thé hién 6 viéc lén k& hoach hang
thing, hang quy, hang nam va c¢6 thé phéi hop véi cdc chua thé khic trén
dia ban nhu trung tim tuyén truyén phdp luit cta cdc trudong dai hoc,
Doan Thanh nién, Hé1 Phu nt... ma khong can cho ¢6 chu truong tii cap
trén hay phu thudc vao cdc phong trao thi dua. Bén canh d6, thuc t€ cic
niam qua, nhié¢u noi di cé té chiic cdc cuoc thi tim hiéu phdp luat bao vé
tré em nhung trong thoi gian téi can chu trong thay déi vé hinh thic thi
va két qua cdc cuoc thi, khong chi bing nhting bai hung bién, bai kiém
tra kién thiic ma song song d6 phai bing cich phong vin tinh ¢ tré em
trén dia ban. Su hi€u biét cua tré em vé cdch tu bao v¢ ban than, sy phan
dnh cua cdc em vé thuc t€ bi tdn cong, xam hai 1a co s6 dé€ xdc nhan viéc
hoan thanh t6t nhiém vy cia cin bo co sé cang nhu ddnh gid hi¢u qua
cua hoat dong gido duc, tuyén truyén tdi tré em cung nhu ngudi dan veé
cdc bién phdp bio v¢ tré em. Nhiém vu nay la su két hop cdc giai phdp ve
kinh t&, vin héa, gido duc nhim dan dan hinh thanh nhting dinh hudng
gid tri, nhing hanh xt dung din dong thoi trién khai cdc bién phdp nhim
kiém sodt cdc loai hinh vin hda doc hai, kiém sodt cdc thong tin lién quan
dén cdc vy pham to1 tré em. D¢ xudt nay cta tdc gid dua trén kinh nghiém,
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quan sdt tinh hinh t61 pham trén thuc t€ va dp dung Thuyét cic lién két
khdc nhau (Differential Associations Theory) ctia Edwin H Sutherland,® theo
d6 hanh vi pham t01 1a két qua cta sy tuong tic cua cdc yéu t6 trong moi
trudng ma ho séng trong tudi tho, hién tai; dic biét, ho sé chiu sy tdc
dong caa nhung hanh vi pham t61 ma ho biét duge, tham chi hoc tip ca
thu doan phuong thic pham té1. Do d6, hinh thanh méi trudng séng lanh
manbh, an toan khong to1 pham khong chi Ia bdo v¢ tré em trong giai doan
hién tai ma con cd y nghia phong ngtia to1 pham trong tucng lai. Ngoai
ra, d6i vdi cdc phuong tién thong tin dai ching va mang xa hoi, cdc co
quan quan ly cin cé nhting bién phdp cu thé d€ kiém sodt chon loc nhiing
thong tin lién quan dén bao luc tré em, tranh sy lay lan, bit chudc hanh vi
pham t01 ti cdc kénh thong tin nay.

- B6 sung ngudn nhan luc, chit lugng nguon nhan lyc lién quan
cong tic cham séc, bao vé tré em tai co s6 dia phuong dong thoi dieu tiét,
ting cudng, st dung hop ly ngudn ngan sich nha nudc trong hoat dong
bio v¢, chim séc tré em. Thuc t€ khi ching toi khio sit trén dia ban
phuong 22 quin Binh Thanh, Thanh phd H6 Chi Minh, trong co cu té
chiic Uy ban nhan dan phutng, cip dudi cta Cha tich phusng 1a ba Phé
chu tich va cdc cong chic phu trich cdc ming cong viéc nhu dia chinh -
xay dung, vin phong- théng ké, tai chinh - k€ todn, tu phdp - ho tich, vin
héa - xa hoi."* Véi co cdu nay, thyc t€ khong ¢ cdn bo cidp xa phu trich
nhi¢m vy bdo v¢é tré em ma cong viéc nay thuoc trich nhiém caa Hoéi phu
nt phudng. Tuy nhién, hién chi ¢é hai cin b dang phu trich trén mot
dia ban ¢6 dén hon 40 ngan dan va day la mot trong nhting ly do quan
trong chinh quyén co s6 khong thé theo doi bio vé sau sit doi s6ng cua
tré em va khong thé can thiép kip thoi cdc vu viéc ¢6 ddu hiéu tin cong,
xam hai tré em. Do d6 can thi€t ngay lic nay la hoan thién h¢ théng cin
bo cong chic xa phudng, it nhit hai cong chiic chuyén trich mang bio
vé tré em (bang s6 cong chiic dang phu trich cdc mang khdc da liét ke),
¢6 bing cdp hoic duge dao tao cdc khéa hoc lién quan dén phdp luat bio
veé tré em. Song song dd, hoi phu nii cin ting cudng nhan lyc dén tiing
cap khu phd, it nhit mot cdn bo trén modi khu phd va duge nhan phu cip
tuong duong truéng khu phd.

- Tang cuong kiém sodt 6 nhting noi ¢6 su chuyén dich co cdu kinh
t&, nhung vung viia duge do thi hda, ting cudng gido duc gidi tinh, kién
thuc sinh san d¢ han ché tinh trang sinh con ngoai y mudén, gidio duc kién
thic, ky nang lam cha me 6 nhém tuéi két hon. Duya trén Thuyét réi
loan ciu tric xa hoi (Social Disorganization) cua Clifford Shaw va Henry

13 Larry J. Siegel, Criminology (4" ed.), West Publishing Company, St. Paul, 1992, tr. 26.
14 Uy ban nhan dan phuéng 22 quin Binh Thanh, “So d6 t6 chuc” https://phuong22bin-
hthanh.gov.vn/so-do-to-chuc-phuong-22-quan-binh-thanh, truy cap ngay 05/01/2024.
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Macke'® va Thuyét Tinh trang cing thang (Strain Theory) ctia Robert
Merton,'® nguyén nhin cta toi pham bit ngudn ti cdch thuc t6 chiic
xa hoi, hoan canh xa hoi ma con nguoi dé sinh séng. Su do thi hda cua
nhiting khu vyc trude day Ia nong thon hay su chuyén dich dan cu tii viing
nay sang viing khdc da thay déi rit 16n tim ly cta nguoi dan ban dia va tim
Iy ctia nguisi di cu. Su pha trén vin héa khong ¢é dinh hudng tich cuc ti
nha quan ly da dan dén suy thodi cdc gid tri t6t dep va cdc thiét ché kiém
sodt xa hoi tré nén khong hiéu qui. Bén canh d6, “khi cdc diéu kién xa
hoi khong thé ddp vng dugc nhu ciu vat chit, tinh thin cia moét nhém
ngudi, khién ho roi vao tinh trang “cing thing” thi ho sé phin ting xa hoi
biang cdc hanh vi pham t¢i”."” Thuc t€ cho thiy Viét Nam hi¢n nay ¢ su
xdo tron, dich chuyén I6n vé dan cu tai cic dia phuong da din dén nhiéu
gid tri vin héa truyén théng bi phd v, sy quan tAm cting nhu tinh cam gia
dinh, hang xém khong con chit ché nhu trude. Bén canh d6, su thay déi
16n vé diéu kién s6ng, su gia ting dan s6, su kho khin veé kinh t€, khoang
cdch giau — ngheo trong xa héi da khién mot bo phan nguoi trong xa hoi
cam th4y dp luc, cang thing va mét trong nhting cdch giai téa 1a xam hai
than thé, tinh than tré em. Do dé, phong ngiia toi pham khong chi chu
y cdc bién phdp veé gido duc, van héa ma két hgp chit ché cdc bién phdp
thiic ddy an sinh xa hoi, nhit [a trong nhiing khoang thoi gian dich bénh
va sau dich bénh.

2.2. Cdc bién phdp tang cuong phdt hién, xi ly sau khi toi pham xdy ra

Thii nhdt, cin hinh thanh cho tré em phan xa goi Téng dai 111 khi
bi tin cong, xAm hai. Gia dinh, nha truong cd thé la noi xdy ra, noi phdt
hién cdc to1 pham st dung bao luc déi véi tré em, cung la noi hinh thanh
cdc ky nang tu bao v¢ cta tré em trudc cdc hanh vi tdn cong, do dé6 gia
dinh, thay c6 gido la nhiing ngudi than can thusng xuyén gido duc, nhic
nhé tré em chu dong goi Téng dai 111 khi bi xAm hai.

Thit hai, cin taing cudng kiém sodt hanh vi cua cd nhan trong pham vi
nhém nho nhu gia dinh, 16p hoc, t6 dan phd. Bién phdp nay khong chi lién
quan dén viéc ngin nguia trudc ma con rit quan trong trong viéc kip thoi
phdt hién sau khi to1 pham xdy ra. Chu thé ¢é nhiém vu taing cudng kiém
sodt nay, nhu phan trén bai viét da dé cap, d6 la gia dinh, nha truong, nguoci
dan s6ng trong cting khu vyc, co quan doan thé tai dia phuong. Viéc kiém
sodt chi dat hiéu qui khi gin lién véi trich nhiém, bién phdp xi ly néu nhu
cdc chu thé khong thyc hién t6t nghia vu di duge quy dinh. Tuong tu nhu

15 Larry J. Siegel, tldd, tr. 195, 196.

16 Freda Adler, Gerhar O.W. Mueller and William S. Laufer, Criminolog, Nxb. McGra-Hill,
New York, 1991, tr. 112.

17 Nguyén Huynh Bio Khdnh, Phong ngita mét sé téi pham vé ma tiiy trén dia ban Thanh phd Ho
Chi Minh, sich chuyén khao, Nxb. Pai hoc Qudéc gia TP. H6 Chi Minh, 2016, tr. 63.



LUAT HINH SU 93

vay, can dp dung cdc ché tai nghiém khic khi nhting ngusi biét sy viec xaim
hai, tin cong tré em nhung khong trinh bdo véi co quan chic ning, ké ca
trdch nhiém hinh sy. Kién nghi nay lién quan chit ché véi dé xuit bo sung
cdc ché tai xu ly tai Luat Tré em, Luat Phong, chéng bao luc gia dinh ma tic
gia da dé cap 6 phan trén caa bai viét. Kién nghi nay cting dua trén tinh hinh
t01 pham mang tinh bao luc véi tré em hién nay tai Viét Nam va Thuyét
kiém sodt xa hoi (Social Control Theory) cua Travis Hischi; theo d6, trong
moét xa hoi thudng xuyén duy tri sy kiém sodt hanh vi cia cdc cd nhan, su
ki€m sodt nhiém vu cta cic chu thé phong ngtia td1 pham thi co héi cho
hanh vi pham t61 sé cang it hay néi cdch khidc, cdc rang buoc cang manh thi
cdc cd nhan cang it vi pham phdp luat.” Su kiém sodt d€ ngin nglia va phdt
hi¢n kip thoi nay can chu trong nhi¢u é khu vuc nong thon, béi lé theo
thong ké gin day, trong 6.585 vu dn di dua ra xét xii ¢ 3.509 vy xdy ra tai
dia ban nong thon (chiém 53,3%)."

Thit ba, can dp dung hinh phat nghiém khic, tuong xing véi tinh
chit nguy hiém caa hanh vi pham t6i d6i véi tré em. Tdc gia bai viét tng
h¢ quan diém cua Cesare Beccaria trong quyén sich T¢i pham va hinh
phat (On Crimes and Punishments).”® Theo dé, khi xuit hi¢n nhtng dong
¢ pham 01, con ngudi c6 xu hudng can nhic gita loi ich khi thuc hién
hanh vi va sy triing phat caa phdp luat. Do d6, xay dung h¢ théng phdp
luat hoan chinh vé bio v¢é tré em véi nhiing ché tai nghiém khic khi toi
pham xdy ra la mot bién phdp quan trong cé kha ning triét tiéu nhung y
dinh, dong co pham to1. Riéng cdc té1 xam hai tinh duc tré em, tic gia
cting dong tinh véi mot s6 quan diém hién nay 1a d4p dung thién hda hoc
ngudi pham to1, mot bién phdp phong ngtia tdi pham to1 da duge dp dung
tai mot s6 qudc gia.?' Bién phdp nay khong chi Ia triing phat ma con ngin
nglia ban than nguoi d6 khong tdi pham, ngin ngtia nhiing ngusi khdc
trong xa héi khong pham toi.

Thit tu, vé nghiép vu xét xti, tdc gid cho ring can phai tip trung lam
tot cong tic tap huin, boi dusng chuyén mon nghiép vu; nang cao ky
nang hiéu biét can thiét vé tam ly hoc, khoa hoc gido duc tré em cho cdc
Thiam phdn, Hoi thAm nhan dan khi xét xu, gidi quyét cdc vu dn vé xam

18 Larry]. Siegel, ldd, tr.2 32 va Freda Adler, Gerhar O.W. Mueller and William S. Laufer, #dd, tr. 173.

19 Tran Thuong, “Trong 4 nim rudi, hon 300 tré em chét do bi xAm hai”, https://vietnam-
net.vn/trong-4-nam-ruoi-hon-300-tre-em-chet-do-bi-xam-hai-644265.html, truy cap ngay
11/8/2022.

20  Freda Adler, Gerhar O.W. Mueller and William S. Laufer, tldd, tr. 60.

21 Trang Phan, “Luat Thién hdéa hoc 6 My dudc thuc hién nhu thé€ nao”, https://vtv.vn/the-
gioi/luat-thien-hoa-hoc-tai-my-20200530143349391.htm, truy cip ngay 08/1/2024; Ha Linh,
“Ng6 Diéc Pham sé bi thi¢n héa hoc?”, https://vtv.vn/van-hoa-giai-tri/ngo-diec-pham-se-bi-
thien-hoa-hoc-20221208092327962.htm, truy cip ngay 08/1/2024; H.T, “Sé thién héa hoc
véi nhiing ké xam hai tinh duc tré em?”, https://vtv.vn/trong-nuoc/se-thien-hoa-hoc-voi-
nhung-ke-xam-hai-tinh-duc-tre-em-20200527111144407.htm, truy cap ngay 08/1/2024.
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hai, tin cong bao lyc d6i véi tré em nham dam bao tién hanh thu tuc t§

tung than thién, phu hgp vdi tim sinh ly, Iia tudi, git bi mat cd nhan...
trén nguyén tic bio vé nan nhan 1a ngusi yéu thé. @
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