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SU DA DANG TRONG AP DUNG
NGUON LUAT VA NHU CAU CAY GHEP LUAT
CUA HE THONG PHAP LUAT VIET NAM

PHAM THI PHUONG THAO

Khoa Luat Hanh chinh — Nha nudc, Truong Dai hoc Luat Tp. H6 Chi Minh
Faculty of Administrative Law — State, Ho Chi Minh City University of Law

Email: ptpthao@hcmulaw.edu.vn

Tom tat
Hién tugng cdy ghep ludt khéng chi dién ra gdn ddy ma cé qud trinh lich sit ldu doi. Bai viét
phdn tich sw hinh thanh va dp dung cdc ngudn ludt trong lich sir phap ly Viét Nam, tir dé dua
ra cdac nguyén nhdn cu thé cho nhu cau cdy ghép ludt & Viét Nam hién nay.
Tu khoa: cdy ghep ludt, ngudn ludt, an 1¢, tdp qudan phdp, van bdn quy pham phdp ludt
Abstract
The legal transplants has occurred not only in recent times but also throughout history. The
article examines the development and utilization of legal sources in Vietnam's legal history,
providing specific justifications for the current necessity of legal transplants in the country.
Keywords: legal transplants, legal resources, customary law, case law, legal document
Ngay nhan bai: 12/6/2023 Ngay duyét dang: 23/02/2024

1. Thuat ngu cay ghép luat

Cay ghép phdp luat la thuat ngti miéu ta “hién tugng ma trong dé mét
qudc gia dp dung phdp luat hoic cic quy pham phdp luat cua nudc ngoai,
Ia sy chuyén giao phdp luit hoic quy pham phdp luit tii quéc gia nay sang
qudc gia khic”. Nguoi dugce cho la dau tién dé xudt khdi ni¢ém vé hién tugng
cdy ghép luat (legal transplant) Ia Alan Watson, mot nha nghién cuu lich su
phdp luat va luat hoc so sinh.! Du thuit ngtt nay duge si dung khd phé bién,
van ton tai nhing quan diém khong théng nhit gitia cdc hoc gid lién quan
dén cung mot hién tugng. Cdc nha nghién ciu khic dua ra cdc khdi niém
mdi ma theo ho 1a hop Iy hon khdi niém ciaa Alan Watson, tiéu biéu nhu
“legal formants™* ctia Rodolfo Sacco, “legal iritants™ cia Gunther Teubner...
Ngoai ra, mot s6 thuat ngti khdc nhu “legal transfer”, “legal borrowing”, “legal
harmonization”, “legal adoption” cting song song ton tai.

Du thuat ngti cdy ghép luat véi noi ham la “su dich chuyén ciia moét quy
pham phdp luat hoic mét hé théng phdp luit tii qudc gia nay dén qudc gia
khdc, hojc tii ngudi nay sang ngudi khic cua Alan Watson trong tic phdm

1 Alan Watson, “Legal Transplant: An Approach to Comparative Law”, Scottish Academic
Press, 1974
2 Rodolfo Sacco, “Legal Formants: A Dynamic Approach to Coparative law”, The American

Journal of Comparative Law, No. 2(39), 1991.
3 Gunther Teubner, “Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up
in New Divergences”, Modern Law Review, No. 1(61), 1998, tr. 11, 12.
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“Legal Transplants: An Approach to Comparative Law”* dugc thiia nhan va
st dung phé bién, mot s6 hoc gid van khong dong tinh do cho ring cich
dung tut caa 6ng khong thé hién dugce chinh xdc ban chit caa hién tugng
chuyén giao phdp luat hoic quy pham phdp luat tit quéc gia nay sang qudc
gia khdc. Tiéu biéu, hoc gia Prakask Shah vén tip trung nghién ciu ban
chit vin héa cta hién tugng nay cho rang khdi niém cdy ghép luit cua Alan
Watson la qud gidi han,” nén khong thé hién dugce gid tri van hda ctia quéc
gia ti€p nhan phdp luat nudc ngoai.® Nhin chung, méi hoc gia phdp ly, trén
¢ s6 quan diém cd nhian hoic méi quan tim nghién ctiu chuyén biét, tu lya
chon thuat ngti d€ goi tén hién tugng nay. Diéu nay khién trén thyc t€ ton
tai rit nhiéu thuat ngti dugce st dung d€ giai thich cho cung mét hién tugng.”
Tuy nhién, méi thuat ngt chi thé hién mot khia canh, mot géc do caa hién
tuong cdy ghép luat.

Trong pham vi ctia bai viét nay, tic gid lya chon st dung thuat ngu “legal
transplant” va chuyén ngii sang tiéng Viét Ia “cdy ghép luat” dé si dung théng
nhit trong toan bai. Ly do la vi thuat ngti nay dugc biét dén nhiéu nhit trong
gid1 hoc gid phdp ly, miéu ta su chuyén giao phdp luit hoic quy pham phdp
luat tit quéc gia nay sang qudc gia khdc.

2. Su da dang trong viéc ap dung nguon luat trong lich sua phap luat
cua Viét Nam

Lich st phdp luat cua Viét Nam c¢6 thé duge phan chia thanh cdc giai
doan nhu thsi ky Van Lang - Au Lac (khoang tii thé ky VII dén thé ky 11
trudec Cong Nguyén), thoi ky Bic thuoc (khoang tii nam 179 trude Cong
Nguyeén — nim 938 sau Cong Nguyén), thoi ki phong kién (nim 939 —nam
1945), thoi ky Phdp thudc (nam 1858 — nam 1945), thoi ky chién tranh
chéng Phip, My, Nhat (nim 1945 — nam 1975) va cudi cung la thoi ky doc
lap va théng nhit dit nudc (tti nim 1975). C6 thé néi ring phdp luat ctia Viét
Nam dugc hinh thanh tii nhiéu nguon va da dang vé hinh thic. Piéu nay cé
thé dugc gidi thich béi sy anh hudng cta cic qudc gia d6 ho, su da dang dan
tOc va ton gido cua Viét Nam.

2.1. Sy hinh thanh va phdt trién cia tdp qudn trong hé thong phdp ludt Viét Nam

Nhin tit géc do lich st phdp ly, tip quin 6 Viét Nam xudt hién trude
va ton tai ngay sau khi hinh thanh nha nudc. D nhung tu li¢u phdp ly thoi
nha nudc Van Lang - Au Lac khong cung cip thong tin cu thé, ching déu

4 Alan Watson, Legal Transplants, Scottish Academic Press, 1974, tr. 21.

5 Prakask Shah, “Globalization and the Challenge of Asian Legal Transplants in Europe”,
Singapore Journal of Legal Studies, No. 4, 2005, tr. 348.

6 Phan Nhat Thanh va tap thé tdc gid, Tdp qudn phap, tién I¢ phdp va viée da dang héa hinh thiic phap ludt
é Viet Nam (Sdch chuyeén khio), Nxb. Dai hoc Quéc gia TP. Ho Chi Minh, 2017, tr. 33.

7 Esin Oriticti, “Law as Transposition”, International and Comparative Law Quarterly, No. 51,
2002, tr. 204.
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ghi nhin tip qudn la ngudn quan trong trong viéc dieu chinh cic quan h¢ xa
hoi, dic bi¢t la quan hé hon nhan gia dinh va sé hau dit dai.® Viéc dp dung
tap qudn nhu mot nguon luat chu yéu cua ngusi Viét con kéo dai cd thoi ky
Bic thuoc cho du Trung Qudéc di ¢ ging stt dung phdp luat ctia ho dé cai
tri va do ho.

Tu nam 939 dén 1009 la thoi ky kéo dai véi ba trieu dai Ngo, Dinh,
Tién Lé. BSi canh chién tranh lién mién di anh huéng I6n dén viéc xay dung
phdp luat. Vi vay, luat tip qudn lai ti€p tuc phdt huy vai tro ctia minh va ton
tai song song cung véi cdc vin ban do trieu dinh ban hanh.” Cdc trieu dai
Ly, Tran, Ho (1010 — 1470) da ¢6 nhting ghi nhan veé su phdt trién vugt bac
cua h¢ théng van ban quy pham, cd thé ké dén nhu bo Hinh thu cua nha Ly
nam 1402, Qudc trieu thong ché va Qudc trieu thuong 1é cia nha Tran nim
1230, Pai Ngu quan ch¢ hinh luat ctia nha H6 nim 1401.

Tuy cdc van ban quy pham phdp luat di dugc ban hanh va dp dung
trong do1 séng, cdc tip qudn vé truyén ngoi, sé hiiu ruong dit, canh tic...
van déng vai trd quan trong trong viéc dieu chinh quan hé xa hoi."’ Cuy thé,
tap qudn dugc “luat héa” ¢ thé thiy trong hé théng phdp luat trieu Leé tai
Qudc triéu hinh luat (Luat Hong Piic), Hong Duic thién chinh thu, Qudc
trieu khdm tung diéu 1¢. Cdc tap qudn veé thé tap, truyén ngoi' va quy dinh
trong Luat Hong Piic “con gitt lai nhiéu ding vé cua luat tuc Viét Nam™'™2.

Tu giai doan 1945 dén 1975, dit nudc chia cit hai mién Nam, Bic.
Trudng phdi phdp luat 6 mién Bic co ban Ia phdp luat xa hoi cha nghia, chu
yéu la theo h¢ théng phdp luat Xo-viét, trong d6 vin ban quy pham phdp
luat Ia nguodn luat chu yéu. Tap qudn khong duge cong nhan va dp dung.”
Tuy nhién, mién Nam dudi chinh quyén Viét Nam Cong hoa van thiia
nhan tip quin. Ngay 22/7/1965, chinh quyén Viét Nam Cong hoa di ban
hanh Sic luat s6 006/65 d€ tdi thiét 1ap tda dn phong tuc, theo d6 thanh phin
tda 4n phong tuc “gom ¢ Chu tich Uy ban hanh chinh (x3 trudng) lam
chdnh dn va hai phu thim ngusi Thugng do dan cu”.™

Sau khi dit nuéc hoan toan théng nhat, tip quin dan khiang dinh lai vi
tri cia minh, dic bi¢t [a tit Hién phdp nim 1992. Cuy thé, trén tinh than hién
dinh, cdc dan toc ¢6 quyén “dung ti€ng ndi, chi viét, giti gin ban sic dan

8 Truong Dai hoc Luat TP. H6 Chi Minh, Gido trinh Lich sit nha nudc va phdp ludt Viét Nam,
Nxb Hong Duic, 2013, tr. 27.

9 Nhu trén, tr. 81.

10 Nhu trén, tr. 113.

11 Nhu trén, tr. 221.

12 Insun Yu, Law and Society in Seventeeth and Eighteeth Century Vietnam, Asiatic Research Centre,
Korea University, 1990, tr. 19.

13 Phan Pai Doan va Bui Xuan Pinh, Ludr tuc va su phat trién ciia néng thén hién nay, Nxb. Chinh
tri quéc gia, 2000, tr. 124

14 Sic luat s6 006/65 ngay 22-7-1965 T chiic lai cdc toa dn phong tuc Thugng tai cao nguyén
Trung phin.
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toc va phdt huy nhung phong tuc, tip qudn, truyén théng va vin hda tét dep
cia minh” (Biéu 5, Hién phdp nim 1992; Luat Hon nhan va gia dinh nam
2000, Luat Hon nhan va gia dinh nim 2014;" Bo luat Dan sy nim 2005, Bo
luat Dan sy nam 2015.1

V1 vay, c6 thé thiy xuyén sudt lich su phdp ly Viét Nam tii thoi so khai
cho dén thoi ky hién dai, tuy tinh chit phdp ly cia tip quin cé khic nhau
qua cdc giai doan lich st do tinh hinh chinh tri, xa hoi, Nha nudc lu6n nhin
nhan vai tro va tim quan trong cta tip qudn trong viéc bo tr¢ cho van ban
quy pham phdp luat nhim diéu chinh cdc quan hé xa hoi.

2.2. Sy hinh thanh va phdt trién ciia h¢ théng van bdn quy pham phdp ludt

Ddnh gid vé nguodn luat trong thai ky Bic thuoc (179 TCN —938), kho
xdc dinh ro rang nhuing hinh thic phdp luat da duge dp dung trong giai doan
nay. D1 vay, c6 thé khang dinh su ton tai cia hai nguon luat cha yéu d6 a
phdp luat cta chinh quyén d6 ho Trung Qudc va luit tuc cua dan toc Viét.
Cdc trieu dai ti€p n6i sau thoi ky Bic thuoc a Ly, Tran, HO (khoang tit 1010
—1407) da c6 sy ghi nhan sy ton tai cua cdc vin ban phdp luat. Hinh thu doi
Ly (1042) du da that truyén nhung duge xem la bé luat thanh vin dau tién
cua Vi¢t Nam thoi ky phong kién. Nhi¢u van ban quy pham phdp luit cting
lién ti€p ra doi sau thoi ky nha Ly, ¢d thé ké dén nhu Qudéc tritu thong ché
(nim 1230), Qudc trieu thuong 1& (nam 1230), Cong vin cich thic (nim
1298) va Hinh thu (1341) do Nguyén Trung Ngan va Truong Hidn Siéu
bién soan theo 1¢énh ctia vua Tran Dy Tong.

Tuy nhién, dinh cao cia phdp luat phong kién Viét Nam chinh la Quéc
trieu hinh luat thoi Lé nim 1483 (Bo luat Hong Pic). Nhieu hoc gia cho
rang day 1a bo luat c¢é noi dung dieu chinh cdc quan hé xa héi phong phu,
toan dién va trinh do ky thuat lap phdp cao. Bo luit gobm 6 quyén va 722
diéu, bao gdom cic chuong Danh 1¢, Cim v¢, Vi ch&, Quan chinh, H hon,
bién sin, Thong gian, Pao tic, Piu tung, Trd nguy, Tap luit, Bo vong va
Doin nguc. Qudc trieu hinh luit ¢6 su ké thiia qud trinh lap phdp caa cdc
trieu dai trude va phdp luat nudc ngoai (Trung Qudc) cung nhu nhung 1é
nghi va tu tuéng Nho gido."”

Su ciy ghép luat thé hién qua hinh luit nay la trong téng s6 722 diéu,
c6 dén 261 ditu gidng moét phan hoic toan bo Luat nha Puong, 53 ditu tu
Luat nha Minh, 47 diéu hoan toan Ia két qua lap phdp cia nha Lé." Sé di ¢6

15 Ditu 6 caa Luit Hon nhan va gia dinh nim 2000 quy dinh vé viéc dp dung phong tuc, tap
quidn vé hon nhan va gia dinh.

16 Bo luat Dan sy nam 2005 1a vin ban phdp ly ghi nhan ndéi bat nhit trong vin d¢ cong nhan
tap qudn 6 Viét Nam.

17 Leé Thi Khdnh Ly, “Qudc triéu Hinh luat” dinh cao cua thanh tyu luat phdp Viét Nam thoi
phong kién”, Théng bdo Nghién ciiu van héa, Truong Pai hoc Van hdéa, s¢ 01, 2010.

18  Insun Yu, Law and Society in Seventeeth and Eighteeth Century Vietnam, Korea: Asiatic Research
Centre, Korea University, 1990, tr. 72.
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ditu nay vi Viet Nam (vi cdc nude chau A néi chung) ¢6 anh huéng manh
mé tii nhung tu tudng triét ly truyén théng Trung Qudc nhu dic tri (Khéng
Tu) va phdp tri (Han Phi Tuw)."” Pjc biét la nhting quy dinh vé tam cuong,
ngtt thusng va nhung 1& nghi Khéng gido nhu Pieu 2 Qudc triéu hinh luat
quy dinh vé toi bat hi€u (ming chui 6ng ba, cha me), bit muc (t6 cdo chong
va ngudi than), bit nghia (chong chét ma lo vui choi...). B luat ¢6 sy két
hop gitia phdp tri véi duc tri trong dao tri qudc, an dan da thé ché hda 1€ dé
cai tri, gido hda dan chuing va triing phat ning nhtng hanh vi xadm pham 1é
nghi.*’ Ngoai ra, Bo luat cung thé hién mai quan hé gitta phdp luat véi cic
phong tuc tap qudn dia phuong.!

Nim 1858, Phdp xam lugc Viét Nam. Pén nim 1884, nha Nguyén
thtia nhan sy bao ho cia Phdp, Viét Nam bi chia lam 3 mién (Bic ky, Trung
ky, Nam ky). Trong giai doan nay, ¢6 su du nhap caa luat Phip vao Viét
Nam, tao nén moét buc tranh vé nguon luat hét sic da dang va phong phu.
Luat cia Phdp da dugc dp dung chu yéu 6 Bic ky va ba thanh phé 16n 1a Ha
Noi, Hai Phong va Ba Ning. Nhung khu vuc khic thi dp dung luat cua trieu
Nguyén hoic luat tap quin.*

Nim 1945, sau khi khéi nghia gianh chinh quyén, nudc Viét Nam Dan
chu cong hoa dugce khai sinh. Tuy nhién, sau Hi¢p dinh Geneve nim 1954,
ddt nudce bi chia cit hai mién. Mién Bic doc lap nhung mién Nam dang Ia
cudc chién tranh chéng Phdp va My cho dén nam 1975. Lich st phdp ly thoi
ky nay phdt trién cham vi ly do chién tranh. Mién Bic chi ¢6 mét hinh thuic
phdp luat co ban la vin ban quy pham phdp luat. Trong khi 6 mién Nam
(thoi k¥ Viét Nam Cong hoa) hinh thuic phdp luat da dang hon, bao gom
van ban quy pham phdp luit, luit tip quin va cd dn 1¢ vi ¢6 sy dan xen gitia
h¢ thong thong luat (Anh, My) va hé théng dan luat (Phdp, Puc).

C6 thé néi, hé théng phdp luit Viét Nam hi¢n nay co ban dua trén nén
tang h¢ théng phdp luit ctia cic nudc xa héi chu nghia (dic biét 1a Xo-viét),
va ¢6 su thiia huéng nhung yéu t6 cua hé théng dan luat.” Vin ban quy
pham phdp luat va nguodn luit cha yéu duge st dung trong viéc dieu chinh

19 Nguyén Thi Kim Binh, “Tu tudng tri nudc ctia phdp gia va vai trd cia né trong lich sa”, Tap
chi Khoa hoc va céng nghé¢ Dai hoc Da Ndng, s6 3(26), 2008, tr. 134-139.

20 Vua Thi Nga, “Tu tuéng Puc tri va Phdp tri trong Qudc trieu hinh luat”, trong Lé Thi Son
(chu bién), Qudc triéu hinh ludt: Lich sir hinh thanh, néi dung va gia tri, Nxb. Khoa hoc xa hoi,
2004, tr. 96.

21 Luu Van An, Thé ché chinh tri Viét Nam tridc Cdch mang thing Tdm — Dudi géc nhin hién dai,
Nxb. Chinh tri quéc gia, 2008, tr. 122.

22 Bao Tri Uc, “Khii qudt vé lich st phdp luat Viet Nam”, trong Pao Tri Uc (cht bién), Nhimng
vdn dé ly ludgn co ban vé nha nudc va phdp ludt, 1995, tr. 380.

23 DPao Tri Uc, “Basic Information of Legal Research - A Case Study of Vietnam”, Project of
Doing Legal Research in Asian Countries: China, India, Malaysia, Philippines, Thailand and Viet-
nam, Conducted by the Institute of Developing Economies (IDE-JETRO), Japan, 2003, tr.
206; Nguyén Thi Phuong Hoa, Legislative Implementation by Vietnam of Its Obligations under the
United Nations Drug Control Conventions, PhD Thesis, University of Wollongong, 2008, tr. 36.
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cdc quan hé xa hoi. Cdc hinh thiic phdp luat khic nhu tap qudn phdp hay
tien 1¢ phip khd mo nhat.

Khdi niém vin ban quy pham phdp luat duge dé cap Ian dau tién trong
Luat Ban hanh van ban quy pham phdp luat nim 1996. Sau d6, khdi niém
nay din dugc hoan thi¢n qua cic luat nhu Luat Ban hanh vin ban quy pham
phdp luat nam 2008, Luat Ban hanh vin ban quy pham phdp luit naim 2015,
Luat sua d6i, b6 sung mot s6 dieu cua Luat Ban hanh vin ban quy pham
phdp luat 2020 (c6 hiéu lyc ké tit ngay 01/01/2021).

2.3. Su hinh thanh va phdt trién cia dn ¢ trong hé thong phdp ludt Viét Nam

Mot s6 quan diém cho ring thai phong kién Viét Nam, cu thé a nhiing
quy dinh trong Luat Hong Pic va Luit Gia Long da ¢6 sy xuit hién va ton
tai cda dn 1¢. Chang han, Digu 396 Luat Hong Diic quy dinh: “Ngusi ong la
Pham Gidp sinh con trai truéng la Pham At, thii 12 Pham Binh. Ong t6 Pham
Gidp ¢6 ruong dit huong héa 2 miu di giao cho con truéng 1a Pham At gia.
Pham At da dem 2 miu 4y nhap vao vdi ruong dit ctia minh ma chia cho
cdc con, chi con 5 sao dé cho con trai Pham At giti Jam huong hoa. Con trai
Pham At lai sinh toan con gdi, ma con thii la Pham Binh di ¢6 con trai lai ¢6
chdu trai, thi s¢ 5 sao huong héa hién tai phai giao lai cho con trai hay chiu
trai Pham Binh coi giti. Nhung khong duge doi 1y cho da 2 mau huong
héa cta t6 truéc ma sinh ra tranh gianh”. Viéc “ma héa” tén goi At, Binh,
Gidp... viia bao v¢é quyén nhan than viia nhu mot cich goi chung cho cic
vu viée 6 tinh tiét tuong tu. Hoang Viét luat 1¢ cang ¢6 quy dinh nhu: “Cic
1¢ nguyén la nhung ban dn da xu trong thuc t&€ va duge xét la quan trong nén
dugc thém vao trong bo luat”.

bén thoi Phip thudc va sau nay thoi Vit Nam Cong hoa, dn 1¢ da
tuong déi dinh hinh ro nét. An lé “Ban 4n da tuyén hoic moét su giai thich,
dp dung phdp luat dugc coi nhu moét tién 1¢ lam co s6 d€ cdc thim phdn sau
dé6 6 thé dp dung trong cdc trudng hgp tuong tu”,* hay theo Tap san Tu
phdp (nay la Tap chi Toa dn nhan dan) s6 03 nam 1964 (Muc thuat ngii lut
hoc): “An 1¢ Ia mot danh tir ca da duoc dung tii thoi Phdp thudc. Anle
nhting quy tic do cdc tda dn trong khi van dung phdp luat dé xét xu cdc vu dn
cu thé da hinh thanh dan dian bing cdch hiéu va ¢6 thdi do gidi quyét giéng
nhau mét s§ diém phdp ly, dp dung luat moét cich gidng nhau trong nhiéu
vy dn”.? Vao thoi Phdp thuoc, di ¢d cdce tap chi tuyén chon va cong bé dn
1¢ nhu Pong Duong tu phdp tip san (Journal judiciare de I’Indochine), Tap chi
Pong Duong phip luat kinh t& (Revue Indochinoise juridique et économique), An

24 Vu Van Mau, Ddn ludt khdi ludgn, Bo Quéc gia gido duc xudt ban, Sai Gon, 1957, tr. 239.

25  Vién khoa hoc phdp ly Bo Tu phdp, Tir dién Ludt hoe, Nxb. Tu phdp va Nxb. Tt dién Bdch
khoa, Ha Noi, 2006, tr. 13.

26 Nguyén Vin Cudng, “Trién khai phdt trién 4n 1¢ ctia Toa dn nhan dan t6i cao”, Ky yéu Hoi
thdo an 1¢ trong hé thong Thong ludt va chdu Au luc dia: Hién ké cho viéc xdy dung va dp dung dn l¢
tai Vi¢t Nam, Truong Pai hoc Luat TP. Ho Chi Minh, ngay 25/4/2014, tr. 14.
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1¢ vung tap ciia Thim phdn Tran Pai Kham (1969), Nha sich Khai Trf xuit
ban tai Sai Gon...”

Trong h¢ théng phdp ly nudc ta, tif sau naim 1945 Nha nudc ta da tiing st
dung thuat ngii d4n 1¢. C6 thé ké nhu Thong tu ctia Tha tuéng Chinh phu s§
442/ TTG, ngay 19-1-1955 veé vi¢c triing tri moét s§ 01 pham,® hoac Thong
tu s6 19-VHH ngay 30-6-1955 cua Bo Tu phdp vé viéc dp dung luat 1¢ nhu
sau: “Néu chi ¢6 luat hinh cu, chua ¢6 sic lénh mdi, ma xét can triing phat thi
cung khong vién dan luat hinh ca, Toa dn sé can i vao dudng 161 truy t6 xét
XU, vao cdc yéu cau chung va cu thé déi véi ting sy viéc, vao dn 1¢”.

An 1¢ sau nay dugc dé cap chinh thiic trong Nghi quyét s6 49-NQ/
TW: “Toa dn nhan dan t6i cao ¢é nhiém vy t6ng két kinh nghiém xét xu,
hudng dan dp dung phdp luat, phdt trién dn ¢ va xét xu gidm ddc tham, tdi
thim”, Quyét dinh s6 74/QD-TANDTC ctia Toa dn nhan dan t6i cao ngay
31/10/2012 vé viéc phé duyét dé dn phdt trién dn 1¢ ctia Toa dn nhan dan t61
cao, Luat T6 chic Toa dn nim 2014, Nghi quyét s6¢ 03/2015/NQ-HD TP
ngay 28 thing 10 nam 2015 vé& Quy trinh lya chon, cong bd va dp dung dn
l¢ (hiéu luc thi hanh 16/12/2015, Nghi quyét 04/2019/NQ-HDTP veé quy
trinh lua chon, cong bé va dp dung dn 1¢ do Hoi dong Thim phdn Toa dn
nhan dan t6i cao ban hanh. Trén cdc co s6 phdp ly nay, téng s6 dn 1¢ ¢6 hiéu
luc hi¢n nay Ia 52.%

C6 thé thiy xuyén sudt chiéu dai lich st phdp ly Viét Nam, cdc hinh
thiic phdp luat co ban da duge dp dung. Cdc hinh thic phdp luat nay mot mat
xudt phdt tii trong long xa hoi Viét Nam; mit khdc, né cung xudt phdt ti su
cdy ghép luat do ¢6 su giao thoa vin héa. Ngoai cdc hinh thiic phdp luat, cic
quan diém gido ly truyén théng (nhu Phat gido, Khéng gido) cing déng mot
vai trd khd quan trong trong h¢ théng phdp luat Viét Nam.>

3. Nhu cau cay ghép luat cua hé théng phap luat Viét Nam hién nay
Nhu cau da dang héa nguon luat hay nhu ciu ¢6 su cdy ghép cua cdc
hinh thuc phdp luit vao trong hé théng phdp luat Viét Nam xudt phdt tli cdc
ly do thuc tién, c6 thé ké dén nhu sau:
3.1. Su bdt cdp, chua dong bo trong hé théng van bdn
Nhu da dé cap, Viét Nam hién nay chu yéu st dung van ban quy pham
phdp luat. Tuy nhién, ¢ thé thiy hinh thic cua luit quy dinh bao gom

27 Truong Thi Hoa, “Cé thé tham khio mot s§ ky thuat dn 1¢ da tiing dp dung 6 nudc ta tir lau
doi”, Ky yéu Hgi thdo dn I¢ trong hé thong Thong ludt va chdu Au luc dja: Hién ké cho viéc xdy dung
va dp dung an 1¢ tai Viét Nam, Truong Pai hoc Luat TP. H6 Chi Minh, ngay 25/4/2014.

28  Trong Thong tu c6 phan néi dung nhu sau: “... Tdi nay, cdc Toa dn cin ci vao nhting van
ban ndi trén va chinh sich triing tri cia Chinh phd ma xét xtt dem lai két qua t6t cho viéc bao
vé trat ty, an ninh. Kinh nghiém xét xd vé mot s6 loai pham phdp da dugc tré thanh dn 1¢”.

29  Toa dn nhan dan t6i cao, Trang tin dign it vé an ¢, https://anle.toaan.gov.vn/webcenter/por-
tal/anle/home, truy cip ngay 27/04/2022.

30 Dao Tri Uk, tldd (22), tr. 200.
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nhiéu loai van ban quy pham vdi cdc chu thé ban hanh khdc nhau. Nhiéu
trudng hop van ban quy pham phdp luat con mo ho hoic ¢é nhieéu cich
hiéu khdc nhau. Diéu nay xuit phét tit vin dé ngoén ngii trong vin ban phdp
luat, su co6 dong, suc tich trong vin ban phdp luat, quan diém cua nha lap
phdp, quan di€m caa chu thé dp dung phdp luit hoic quan diém cua nguoi
nghién ctiu.

Nhu vay, c6 thé thdy h¢ théng phdp luat chua thyc sy thich ting nhanh
vdi dieu kién va hoan cinh xa hoi. Phdp luit (ma cu thé 1a cic vin ban quy
pham) ludn 6 trang thdi “tinh” trong khi cic quan h¢ xa héi 6 trang thdi
“dong”. Véi mot khodng trédng phdp ly nhu hién nay thi viéc tim ra cdc giai
phdp thich hgp dé€ lip di khe hé cua phdp luat Ia dieu hét siic can thiét. Cdc
gidi phdp d6 ¢ thé Ia thong qua hinh thic cdy ghép luat dé€ dieu chinh mét
cdch kip thoi cdc quan hé xa hoi can thiét. T4t nhién, co ché cdy ghép nhu
thé nao cung can dugc quy dinh cu thé.

Bén canh viéc ban hanh vin bian chiam va nhiéu lic chua thich ung
vdi su thay déi cua xa hoi, mot bit cap khdc cta hé théng van ban quy
pham phdp luat Viét Nam la sy chong chéo, mau thuin gita cdc vin ban
do ¢6 qud nhiéu chua thé ban hanh. Tham chi, mau thuin con phit sinh
gitia cdc quy dinh trong cing mot vin ban. Luat Ban hanh van ban quy
pham phdp luat hién hanh da ¢é quy dinh vé cdch xu ly viéc mau thuin,
chong chéo trong h¢ théng cdc vin ban quy pham phdp luat. Tuy nhién,
du ¢6 xu ly t6t sy mau thuin va tao duge mot hé théng van ban phdp luat
dong nhit ca hinh thudc lan no1 dung phdp ly, khoang tréng trong viéc
dieu chinh cdc quan h¢ xa hoi van ton tai. Do d6, mot trong cdc gidi phdp
cai cdch hé théng phdp luat biang ciy ghép luat Ia phuong dn t6t d€ hoan
thién h¢ théng phdp luat.
3.2. Sy cin thiét bo sung nhiing nguon hé trg cho cong tdc xet xi

Toa dn déng vai tro quan trong hang dau trong viéc xdc dinh hanh
vi nao la hgp phdp hay khong hgp phdp. Va ctng chi ¢6 duy nhit Toa dn
mdi ¢6 quyén tuyén bé mot ngudi co to1 hay khong cé to1. Tuy nhién,
mot dieu hién nhién Ia khong phai lic nao Toa dn cting ¢6 day du co s6
hay can cu phdp ly dé ra phdn quyét hay quyét dinh cho mét vu viéc, nhit
la trong linh vuc dan sy va thuong mai. Diéu nay béi & ¢é qud nhiéu quan
hé xa hoi xuat hién ma nha Iam luat chua du lieu dugc, hoic cdch hiéu
trong cdc quy dinh phdp luat ¢ khdc nhau gitia nhting ngusi dp dung
phdp luat, nguoi bi dp dung phdp luat, ngudi bao vé quyeén va lgi ich hop
phdp cho duong su...

Su két hop gitia hinh thiic van ban (theo dic trung cta hé¢ théng phip
ly dan luat va h¢é théng phdp ly xa héi chu nghia) va tién 1¢ phdp (dac trung
cua hé¢ théng phdp ly cic nudc theo thong luat) gép phan tao nén mot “hé
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théng phdp Iy mé”. C6 thé thay, tién 1¢ 1a viéc Jam luat ctia Toa dn trong
viéc cong nhan va van dung cdc nguyén tic mdi trong qud trinh xét xi. Cdc
nguyén tic mdi nay sé lam co sé dé€ chinh Toa dn d6 hoic Toa dn cip dudi
trong cung hé théng ra phdn quyét cho nhiting trudng hgp ¢6 tinh tiét tuong
tu sau nay. Nhiéu hoc gid goi tién 1¢ 1a “dn 1¢” (case law) vi cho ring nd xuit
phit tli cdc vu viéc thyc tién (case) va tham phdn trong qud trinh cdc vy viéc
d6 da Iam luat (judge-made law).*" An 1¢ tao sy da dang cdc ngudn cua phdp
luat,* givp gidi quyét cdc vin dé ma phdp luat chua quy dinh hoic quy dinh
khong ro rang hay ¢6 nhiéu cdch hiéu khic nhau.

3.3. Nhu ciu diéu chinh cdic moéi quan hé trong cong dong cé nhiéu dan téc

C6 thé thiy ring cic méi quan h¢ lang xa vin déng vai trd hét sic quan
trong trong xa hoi Viét Nam. Su dan xen gitia phdp luit nha nudc va tap
qudn cdc dan toc trong viéc diéu chinh cdc quan hé xa hoi Ia mot dieu hién
nhién. Mic du cdc van ban quy pham phdp luat van 1a nguon c6 gid tri phdp
ly cao nhit dp dung cho moi quan hé, mo1 hanh vi mang tinh phdp ly nhung
trong cdc cong dong, tip qudn van ¢6 nhing gid tri nhit dinh. Tap quin
ngoai viéc duge ghi nhan nhu Ia ban sic riéng ctia dong bao dan toc, con lien
quan dén quyeén, nghia vu va trich nhiém cuaa cdc thanh vién caa cong dong,
lién quan dén viéc st dung va ti€p can cic ngudn tai nguyén thién nhién, cdc
quyén va nghia vu lién quan dén dit dai, thiia ké va tai san. .. Do d6, viéc hoa
hop gitia cdc vin ban quy pham va tip qudn, trong chling muc nhit dinh, sé
¢6 nhiing mit tich cuic trong viéc dieu chinh cdc quan hé xa hoi va phdt trién
dit nudc bén ving.

Tuy nhién, hau hét viéc sta d61 hay cii cich phdp luat chi tip trung vao
viéc stia d6i hay cai cdch phdp luat thuc dinh (hé théng vin ban quy pham).
Viéc thiia nhan hay “ciy ghép” tip qudn vao h¢ théng vin ban con han ché.
biéu nay la do cdc nha lam luat phai d61 mit véi moét s¢ van deé khi cong
nhan tap qudn,* cu thé Ia sy xung dot xuit phdt tii ngay ban chat hay dac
tinh cua vin ban quy pham phdp luat va tip qudn, vi viy trong nhiéu trudng
hop hai h¢ théng quy pham nay ¢6 thé mau thuin nhau.

Nhuing bit cap khdc trong viéc cdy ghép tip qudn trong cic vin ban
quy pham phdp luat c6 thé 1a bit cap vé pham vi va d6i tuong dp dung cua
hai h¢ théng quy pham, bit cap veé thu tuc t§ tung.** Tuy nhién, cho du tip
qudn cé dugce chinh thiic cong nhan hay khong, né van Ia nguon cung cip

31 Chau Hoang Than, An ¢ va viée dp dung an I¢ tai Viét Nam, Luan van thac si Luat hoc, Trudng
Dai hoc Luat TP. H6 Chi Minh, 2015, tr. 40 — 44.

32 Nguyén Thj Hoi, “Ciéc loai nguon cua phdp luat Viét Nam hién nay”, Tap chi Nghién aiu ldp
phap, s6 12, 2008, tr. 11-16.

33 Deirdre Evans-Pritchard and Alison Dundes Renteln, “The Interpretation and Distortion of
Culture: A Hmong “Marriage by Capture” Case in Presno, California”, Southern California
Interdisciplinary Law Journal, No. 1(4), 1994, tr. 2.

34 Phan Nhat Thanh, Ludt tdp qudn va quyén con nguvi, Nxb. Hong Duic, 2013, tr. 59-66.
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cdc quy tic ung xu trong cudc séng va tucng tdc ctia moi ngudi, dic biét Ia
6 cdc vung nong thon va trong cong dong dong bao dan toc.
3.4. Quan h¢ quéc té va qud trinh toan ciu hoa

Toan cau héa da lam cho cic h¢ théng phdp luat trén thé giéi anh
huéng nhau. Néu nhin tir cic hé théng phdp luat co ban, ching ta ¢6 thé
ké hé thoéng thong luat (common law), hé théng dan luat (civil law), hé thong
phdp luat ton gido (Hindu law, Islamic law va Jewish law), hé¢ théng phdp luat
x4 hoi chu nghia va hé théng phdp luat Trung Qudc.” Viéc phan dinh cic
hé théng nay thuong dua vao nguodn luit ma ching st dung. Vi du, dic
trung cua thong luat la dn 1¢, dic trung cta dan luat 1a van ban quy pham
phdp luat, h¢ théng phdp luat ton gido hinh thanh ti cic quy pham ton
gido, h¢ théng phdp luat xa hoi chu nghia chu yéu st dung vin ban nhung
c6 thém dic tinh veé s6 hiiu toan dan vé dit dai, h¢ théng phdp luat Trung
Qudc ¢6 ham chda nhung quy dinh cua 1€ gido truyén théng va cic tu
tuéng chinh tri phdp ly (nhu Khéng gido, thuyét Vo vi, Phdp tri...).

Tuy nhién, ngy nay chung ta c6 thé thiy khoang cich gitia cdc h¢
théng phdp luit ngay cang dugc thu hep. Cdc nuéc nhu Anh, My, Canada
(cdc nude theo h¢ théng thong luat) si dung nhiéu vin bin quy pham.*
Ciéc nudc Phdp, Pic (cic nudc theo hé thong dan luat) cang st dung dn 1¢.
Cidc nudc nhu Indonesia khi xay dung phdp luat thi dua vao luat dao Hoi
nhung chuyén héa qua phdp luat nha nudc. C6 thé thiy toan cau héa da
dua vin héa va phép luat gitia cdc qudc gia gan nhau hon va ¢6 anh huéng
nhau & chiing muc nhit dinh.”’

Toan cau héa con gép phian hinh thanh thi trudng chung va su chip
nhin rong rii cic gid tri phé qudt tao nén tang ving chic cho sy hoi tu va
hai hoa phdp ly. Cdc t6 chic nhu Ngian hang Th¢ gidi, Ngan hang Phit
trién chau A ... thudng yéu ciu cai cich h¢ théng phdp luat va xay dung
nha nudc phdp quyén nhu nhiting diéu kién tién quyét dé cung cip vén
va cdc hd trg khdc. Chinh diéu nay da thuc ddy hon nuia viéc cdy ghép
hop phdp tii cdc nudc phdt trién sang cdc nudc dang phdt trién.” Nhu vay,
quy dao chung cua viéc ciy ghép hop phdp la ti cic ché do phdp ly qudc
t€ va phdt trién sang cdc nudc dang phdt trién. Xét tii khia canh lich su
va thyc tién, cdy ghép phdp luat Ia mot hinh thuc phit trién phé bién cua

35  Jeremy Day, Amy Krois-Lindner, Matt Firth, Introduction to International Legal English, Cam-
bridge University Press, 2008, tr. 150.

36 Sébastien Lafrance, Shruti Bedi and Hannah De Gregorio Leido, “Constitutional Theories of
Emergency Powers and their Limits: Perspectives from Vietnam, India and Canada”, Vietnamese
Journal of Legal Sciences, No. 1(4), 2021, tr. 1-33, https://doi.org/10.2478/vjls-2021-0006.

37  Irma Johanna Mosquera Valderrama, “Legal Transplants and Comparative Law, International
law”, International Law Journal, 2004, tr. 264.

38  Henguang Wang, Legal Transplantation and Legal Development in Transitional China, World
Bank Legal Review, tr. 165.
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quy pham phdp luat véi xu hudng mang tinh duong nhién cua sy hoa hop
va toan cau hda.
4. Mot s6 kién nghi nham da dang hoa cac nguon luat cua Viét
Nam hién nay

Phdp luat Viét Nam hién nay da ghi nhan chinh thic sy ton tai cia cdc
nguodn luit tap qudn phdp va dn 1¢ bén canh vin ban quy pham phdp luat.
Tuy nhién, trén thuc t€ qud trinh van dung tap quin phdp va dn 1¢ trong hoat
dong dp dung phdp luat cta toa dn vin con nhiéu vin dé can lam 1o ci vé
mit Iy luan va thuc tién nhu tinh hé théng cta tip qudn phdp hay hoat dong
giai thich phdp luat toa dn. Do d6, tic gia dua ra mot s6 kién nghi nham hoan
thién tinh da dang trong van dung cic nguodn luat 6 Viét Nam nhu sau:

Mgt la, tap hop héa tip quin dé tao dieu kién cho co quan c¢é thim
quyén dp dung ngudn tip quin phdp: Viéc dp dung cic tip quin d€ giai
quyét tranh chdp trong cdc linh vuc hi¢n nay mang tinh tuty nghi va khong
théng nhit trong viéc dp dung phdp luat. Do d6, viéc ban hanh danh muc
mot s8 tap qudn t6t dep can phdt huy, cang nhu nhung tip quin lac hau can
x6a bo la rit can thiét nhim muc dich han ché su tuy nghi trong viéc dp dung
hinh thic tap qudn phdp.”

Hai la, xay dung co ch€ dam bao cho tip qudn phdp dugc thuc hién
trén thyc t&:* Trong trudng hgp muén dp dung tip quin dé giai quyét tranh
chap, thi nén ching quy dinh tiéu chuin dé6i véi Hoi thim nhan dan phai la
nguodi cé uy tin, kinh nghiém va dong thai a ngusi nim ro tinh than va noi
dung, cting nhu thoi gian va pham vi dp dung tip quin d6 & dia phuong. CS
nhu vay, khi tip qudn dugc dp dung dé€ gidi quyét tranh chip, thi phdn quyét
cuia Toa dn sé ¢6 gid tri dp dung va dugc ddm bao thuc hién sau khi ban dn
¢6 hiéu luc.

Ba la, thtia nhan vai tro gidi thich phdp luat caa thadm phdn. Trén thuc
t€, hoat dong dp dung phdp luit caa thim phdn di ham chua hoat dong giai
thich phdp luat boi phdp luat 1a yéu t6 “tinh”, quan h¢ xa hoi can dp dung
phdp luat ludn 1a yéu t6 “dong”. Do d6, thita nhan vai tro giai thich phdp
luat sé thuc ddy sy “sing tao phdp luat” cua thdm phdn trong truong hop
van ban quy pham phdp luat c¢é nhiing d6 vénh nhit dinh d6i véi quan hé
xa hol. @

Tai lieu tham khao

[11  Luu Van An, Thé ché chinh tri Viét Nam trude Cdch mang thang Tdam — Dudi goc nhin hi¢n
dai , Nxb. Chinh tri qudc gia, 2008 [trans: Luu Van An, Viet Nam s political regime
before the August revolution-From a modern vision, National Political Publishing House,

2008]

39  Phan Nhit Thanh va tap thé tic gia, tldd, tr. 190.
40 Phan Nhat Thanh va tap thé tic gia, tldd, tr. 191.



22

TAP CHI KHOA HQC PHAP LY VIET NAM SO 08 (180)/2024

(15]

[16]

[17]

(18]

Nguyén Thi Kim Binh, “Tu tudng tri nudc cua phdp gia va vai trd cia nd trong lich
sui”, Tap chi Khoa hoc va céng ngh¢ Pai hoc Da Ndng, s6 3(26), 2008 [trans: trans: Nguyen
Thi Kim Binh, “Legalist’s ideology of water governance and its role in history”, Journal
of Science and Technology, University of Danang, No. 3(26), 2008]

Jeremy Day, Amy Krois-Lindner, Matt Firth, Introduction to International Legal English,
Cambridge University Press 2008

Phan Dai Doan va Bui Xuan Dinh, Ludt tuc va su phdt trién ciia néng thén hié¢n nay, Nxb.
Chinh tri qudc gia, 2000 [trans: Phan Dai Doan and Bui Xuan Dinh, Customary law
and modern rural development, National Political Publishing House, 2000]

Nguyén Thi Hoi, “Céc loai ngudn cua phdp luat Viét Nam hién nay”, Tap chi Nghién
atu ldgp phap, s6 12, 2008 [trans: Nguyen Thi Hoi, “Types of sources of current
Vietnamese law”, Journal of Legislative Studies, No. 12, 2008]

Sébastien Lafrance, Shruti Bedi and Hannah De Gregorio Ledo, “Constitutional
Theories of Emergency Powers and their Limits: Perspectives from Vietnam, India and
Canada”, Vietnamese_Journal of Legal Sciences, No. 1(4), 2021, https://doi.org/10.2478/
vjls-2021-0006

Vu Vian Mau, Ddn ludt khdi ludn, Bo Qudc gia gido duc xuit ban, Sai Gon, 1957 [trans:
Vu Van Mau, Summary of Civil Law, published by the Ministry of National Education,
Saigon,1957]

Vu Thi Nga, “Tu tuéng Puc tri va Phép tri trong Qudc trieu hinh luat”, trong Lé Thi
Son (chu bién), Qudc triéu hinh ludt: Lich sir hinh thanh, ngi dung va gia tri, Nxb. Khoa
hoc xa hoi, 2004 [trans: Vu Thi Nga, “Ideology of Virtue and Rule of Law in the
Criminal Law of the National Court”, Le Thi Son (editor), National Court of Penal Law:
History, content and value, Social Sciences Publishing House, 2004]

Esin Oriicii, “Law as Transposition”, International and Comparative Law Quarterly, No.
51, 2002

Rodolfo Sacco, “Legal Formants: A Dynamic Approach to Coparative law”, The
American _Journal of Comparative Law, No. 2(39), 1991

Prakask Shah, “Globalization and the Challenge of Asian Legal Transplants in Europe”,
Singapore Journal of Legal Studies, No. 4, 2005

Gunther Teubner, “Legal Irritants: Good Faith in British Law or How Unifying Law
Ends Up in New Divergences”, Mod. L. Rev., No. 1(61), 1998

Phan Nhat Thanh, Ludt tdp quan va quyén con nguvi, Nxb. Hong Puc, 2013 [trans: Phan
Nhat Thanh, Customary law and human rights, Hong Duc Publishing House, 2013]

Phan Nhat Thanh va tap thé tdc gia, Tdp quan phdp, tién I¢ phdp va viéc da dang héa hinh
thiic phdp ludt 6 Viégt Nam (Sdch chuyén khio), Nxb. Pai hoc Quéc gia TP. H6 Chi
Minh, 2017 [trans: Phan Nhat Thanh and the authors, Customary, precedents and the
diversification of legal forms in Vietnam (Monograph), National University Ho Chi Minh
City Publishing House, 2017]

Chau Hoang Than, An l¢ va vige dp dung an ¢ tai Viét Nam, Luin vin thac si Luit hoc,
Truong Pai hoc Luat TP. H6 Chi Minh, 2015 [trans: Chau Hoang Than, Case law
and the application of case law in Vietnam, Master’s thesis,University of Law Ho Chi Minh
city, 2015]

Pao Tri Uc, “Khdi quit ve lich st phdp luat Viét Nam”, trong Pao Tri Uc (chu bién),
Nhirng vdn @& ly ludn co ban vé nha nudc va phap lugt, 1995 [trans: Dao Tri Uc, “An
overview of Vietnamese legal history”, Dao Tri Uc (editor), Basic theoretical issues of state
and law, 1995]

Irma Johanna Mosquera Valderrama, “Legal Transplants and Comparative Law,
International law”, International Law Journal, 2004

Insun Yu, Law and Society in Seventeeth and Eighteeth Century Vietnam, Korea: Asiatic
Research Centre, Korea University, 1990



