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Tom tat
Bai viét phan tich phdn tich mé hinh t6 chic Toa an nhdn ddn 6 nudc ta theo Hién phap nam
2013. Trén co s6 dd, bai vict chi ra mgt s6 diém bdt cdp trong mé hinh t6 chiic hi¢n nay va dua
ra mgt sé dinh hudng, gidi phap hoan thiégn mé hinh té chiic Toa dn nhdn dan theo tinh than
cdi cdch tu phdp.

Tu khoa: mé hinh t6 chiic Toa dn, Hién phdp nam 2013, Toa dan nhdn ddn, cdi cach tw phap

Abstract
The article analyzes the organizational model of the People’s Court in Vietnam according
to the 2013 Constitution. On that basis, the article points out shortcomings in the existing
organizational model and presents targeted directions and strategies to refine the People’s Court
organizational structure in line with judicial reform objectives.

Keywords: Court organizational model, 2013 Constitution, People’s Court, judicial reform

Ngay nhan bai: 13/02/2024 Ngay duyét dang: 01/6/2024

1. TS chuc Toa an nhan dan theo Hién phap nam 2013 va thuc
trang mo hinh t6 chic Toa an nhan dan 6 Viét Nam hién nay
1.1. T6 chiic Toa dn nhan ddin theo Hién phdp nam 2013

Trong hé théng tu phdp, Toa dn luon git vi trf trung tam, thé hién
tap trung nhit quyén tu phdp. Trong tit cd cic ban Hién phdp déu cé
nhting chuong, di¢u quy dinh cdc nguyén tic co ban vé t6 chiic va hoat
dong caa Toa dn.' Hién phdp nim 2013 di ¢6 quy dinh mdi veé t6 chuic
Toa dn nhan dan (TAND) tai khoan 2 Piéu 102. Theo quy dinh nay,
“TAND gom TAND t6i cao va cic Toa dn khdc do luat dinh”. Cé thé
thady Hié¢n phdp nim 1946, 1959, 1980, 1992 deéu liét ké cu thé cdc Toa
dn trong hé théng t6 chiic, con khodn 2 biéu 102 cua Hién phdp nim
2013 chi quy dinh TAND t6i cao. Quy dinh theo hudéng mé nay nhim
biao dam tinh khdi qudt, 6n dinh lau dai caa Hién phdp va tinh linh hoat

1 Chuong VI Hién phip nam 1946, Chuong VIII Hién phdp nim 1959, Chuong X Hién phdp
nam 1980, Chuong X Hién phdp nam 1992, Chuong VIIT Hién phdp nam 2013.
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cua luat phtt hgp véi nhu cau phit trién cua dit nudc trong tiing thoi ky
khdc nhau.? Cédch ti€p can nay cang phut hgp trong viéc hudng dén viec
chuyén d61 mo hinh t6 chuc Toa dn theo don vi hanh chinh sang moé hinh
theo cdp xét xtt d€ thuc hién Chién lugce cii cich tu phdp ctia B Chinh
tri duge néu ra trong Nghi quyét s6 49-NQ/TW ngay 02/6/2005.°
1.2. Thyc trang mo hinh t6 chicc Toa dn nhdn dan 6 Viét Nam hién
nay

Theo quy dinh tai Di¢u 3 Luat T6 chic TAND nim 2014, t6 chic
TAND nudc ta bao gom: TAND t61 cao; TAND cdp cao; TAND tinh,
thanh phd truc thudc trung uong; TAND huyén, quén, thi xa, thanh phd
thuéc tinh va tuong duong; Toa dn quan su.
1.2.1. Toa dn nhdn dan t6i cao

Theo quy dinh tai khoan 1 Piéu 102 Hién phdp nim 2013 va khoan
1 bieu 20 Luat TCTAND nim 2014, TAND t6i cao la co quan xét xu
cao nhit cia nudc Cong hoa xa héi chu nghia Viét Nam. Co céu t6 chuic
caa TAND t6i cao dugce quy dinh tai Piéu 21 Luat TCTAND nim 2014
gom Hoéi dong Thim phdn TAND t6i cao; BO mdy gidp viéc; Co s6 dao
tao, boi dudng. So véi Luit T chic TAND nim 2002, co cdu t6 chic
cia TAND t6i cao ¢6 sy thay d6i phut hgp véi nhiem vy, quyén han va
thaim quyén xét xu. Cdc toa chuyén trich cé thim quyén gidm déc thdm
trude day dugce thay thé bing bo mdy giip viéc. Toa phic thim TAND
t6i cao bi bai bo. Co cdu t6 chiic nhu hién nay nhim bao dam cho TAND
té1 cao tap trung thuc hién cdc nhi¢m vy, quyén han gidm déc viée xét xu
cua cdc Toa dn khdc, tong két thyc tién xét xi cua cic Toa dn, bio dam
dp dung thdng nhit phdp luat trong xét xu.
1.2.2. Toa dn nhdn ddn cdp cao

Viéc thanh 1ap TAND cip cao dugc nhan dinh 1a sy thay d6i l6n
nhit trong mo hinh t6 chiic TAND,* thé hi¢n budc dau viéc chuyén déi
mo6 hinh t6 chiic Toa dn theo don vi hanh chinh sang mo hinh theo cip
xét xu. Theo quy dinh tai Pieu 30 cua Luit T6 chic TAND nim 2014,
¢ cdu té chic cia TAND cip cao gom: Uy ban Thim phin TAND
cip cao; Toa hinh sy, Toa dan sy, Toa hanh chinh, Toa kinh t€, Toa lao

2 Hoang Thé Lién, Hién phap nam 2013 nhimg diém mdi mang tinh dét phd, Nxb. Tu phdp, Ha
Noi, 2015, tr. 211; Tran Vin D¢, “Hién phdp naim 2013 va yéu ciu sua d6i Luat TS chiic Toa
dn nhan dan”, Tap chi Nghién ciu ldap phdp, s& 20, 2014, tr. 10; Xem thém: Sébastien Lafrance,
Shruti Bedi and De Gregorio Ledo, Hannah, “Constitutional Theories of Emergency Powers
and their Limits: Perspectives from Vietnam, India and Canada”, Vietnamese Journal of Legal
Sciences, No. 1(4), 2021, tr. 1-33, https://doi.org/10.2478/vjls-2021-0006.

3 Nguyén Ding Dung, Trinh Qudéc Todn, Ping Vian Tuin (dong chu bién), Binh ludn khoa hoc
Hién phap nudc Céng hoa xa héi chit nghia Viét Nam ndm 2013, Nxb. Chinh tri Qudc gia, Ha
Noi, 2016, tr. 321.

4 Nguyén Vian Quyen, Nguyén T4t Vién (dong chu bién), Quyén tu phdp trong Nha nudc phdp
quyén xa héi chii nghia Viét Nam, Nxb. Tu phdp, Ha Noi, 2018, tr. 87.
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dong, Toa gia dinh va ngusi chua thanh nién. Trusng hgp can thiét, Uy
ban thuong vu Quéc héi quyét dinh thanh 1ap Toa chuyén trich khic
theo dé nghi ctia Chdnh dn TAND t6i cao; B mdy gitip viéc.
1.2.3. Toa dan nhdn dan tinh, thanh phd tric thugc trung vong

TAND tinh, thanh phd¢ tryc thudc trung uong dugc thanh lap 6
mdi don vi hanh chinh cdp tinh. Theo Luat T6 chic TAND nim 2014,
TAND cép tinh khong ¢6 nhiém vu gidm déc tham, tdi thdm nén co ciu
t6 chiic cia TAND cép tinh ¢6 su thay déi so véi Luat T6 chic TAND
nim 2002. Theo quy dinh tai Dieu 36 Luat TS chiic TAND nim 2014,
TAND tinh, thanh phd truc thuoc trung uong bao gom Uy ban Thim
phdn; Toa hinh sy, Toa dan sy, Toa hanh chinh, Toa kinh t€, Toa lao
dong, Toa gia dinh va nguoi chua thanh nién; B mdy gitp viéc. Ngoai
ra, trudng hop can thiét, Uy ban thusng vu Quéc hoi quyét dinh thanh
lap Toa chuyén trich khdc theo d¢ nghi cua Chdnh dn TAND téi cao.
1.2.4. Toa dn nhdn ddn huyén, qudn, thi xa, thanh phd thugc tinh va tuong duong

TAND huyén, quan, thi xa, thanh phd thuéc tinh va tuong duong
dugc thanh lap 6 don vi hanh chinh cip huyén va chi ¢6 thim quyén xét
xu so thdm. D€ tang cudng thim quyén cua Toa dn nhan cdp huyén, theo
quy dinh tai Dieu 45 Luat T6 chiic TAND nam 2014, c¢o ciu t6 chiic cua
TAND huyén, quin, thi x3, thanh phé thuoc tinh va tuong duong c6 thé cé
Toa hinh sy, Toa dan sy, Toa gia dinh va nguoi chua thanh nién, Toa xu ly
hanh chinh. Trusng hep can thi¢t, Uy ban thusng vu Quéc hoi quyét dinh
thanh lap Toa chuyén trich khic theo dé nghi cia Chdnh dn TAND t6i cao.
Day Ia quy dinh méi so vdi Luat t6 chiic TAND nim 2002 nhim nang cao
chit lugng, hiéu qua gidi quyét cdc vu dn. Ngoai ra, TAND huyén, quan, thi
x4, thanh phd thuoc tinh va tuong duong con c¢6 Bo mdy gitip viéc.
1.2.5. Toa dn qudn sy

Nham tdch bach va phan dinh ro gitta TAND va Toa dn quan sy,
Luat TS chic TAND nim 2014 di chuyén Toa dn quan su trung uong
sang hé théng Toa dn quan su.> Cdc Toa dn quan sy dugc té chiic trong
Quan doi nhan dan Viét Nam d€ xét xu nhiing vy dn ma bi cdo Ia quan
nhan tai nga va nhting vu dn khdc theo quy dinh cua luat. Theo quy dinh
tai Bieu 50 cua Luat T6 chic TAND nam 2014, t6 chiic Toa dn quan sy
bao gdm Toa dn quan sy trung uong; Toa dn quan sy quan khu va tuong
duong; Toa dn quan su khu vuc. Ngay 10/9/2018, Uy ban Thusng vu
Qudc hoi da ban hanh Nghi quyét s6 571/NQ-UBTVQH14 vé viéc
thanh 1ap Toa dn quan sy quan khu va tuong duong; Toa dn quan sy khu
vuic; bién ché, s6 lugng Thim phdn ctia Toa dn quan su cdc cdp. Theo dd,

5 Nguyén Vin Thdi, “Nhung diém méi vé Toa dn nhan dan theo Hién phdp nim 2013 va Luat
TCTAND nam 20147, Tap chi Nghé ludt, s 04, 2015, tr. 48.
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hé théng Toa dn quan sy dugce té chuc theo 3 cip, tong s6 20 dau mdéi
Toa dn quan sy trong toan quan, bao gom: Toa dn quan sy trung uong;
09 Toa dn quan sy quan khu va tuong duong; 10 Toa dn quan sy khu vuc.
2. M6 hinh t6 chic Toa an 6 cac nudc trén thé gioi

Trén thé gidi, tuy thudc vao hinh thic nha nudc, hé théng phdp luat,
dic diém bo mdy nha nudc, cic qudc gia t6 chiic Toa dn theo nhiing mo
hinh khdc nhau. Trong dé, t6 chiic Toa dn theo nguyén tic két hop gitia
hanh chinh — lanh thé véi thim quyén xét xi [a phé bién.® V6i moé hinh
nay, viéc xdc 1ap co cdu td chic Toa dn va s6 lugng Toa dn mdi cip chu yéu
dua trén co sé phan dinh dia hat tu phdp va thim quyén xét xti. T6 chuc
Toa dn gin vdi don vi hanh chinh lanh thé thudng duge thiét lap 6 cdc Toa
dn cdp huyén (Toa dn quan, Toa dn co s6). Chang han, Ha Lan dugc xem
la qudc gia ¢6 h¢ thong Toa dn dic trung ctia mo hinh nha nudc don nhit.
TG chic Toa dn 6 Ha Lan bao gom 3 cip: Toa dn t6i cao, Toa dn phuc
thaim khong gian theo khu vuc, Toa dn cip quan. Mbi quan ¢6 Toa dn cip
quan nhung quy mo cua Toa dn cdp quan rit 1én. Toa phuc thim trung gian
theo khu vuc dugc t6 chuc theo khu vuc véi 5 toa phuc thim va Toa phuic
thim chuyén bi¢t.’ O Trung Qudc, hé¢ théng Toa dn duge chia thanh bon
cip: TANDTC, cic TAND cip cao, cdic TAND trung cidp va cic TAND
cip co ban (hay co s6). Cdc Toa dn tuy mang tén goi theo chiic ning xét xu
nhung dugc t6 chiic tuong ting véi don vi hanh chinh lanh thé.®

Ngoai ra, 6 da s6 qudc gia, bén canh cic Toa dn ¢6 thim quyén
chung, h¢ théng t6 chiic Toa dn con ¢ cdc Toa dn chuyén biét. Chang
han, é Phdp, ngoai Toa dn Bao hién va Hoi dong nha nudc, t6 chiic Toa
dn dugc chia lam hai h¢ théng la Toa dn Tu phdp va Toa dn Hanh chinh.
Trong d6, Toa dn Tu phdp bao gom Toa phd dn, Toa phiic thim va Toa
so thdm. Toa dn Hanh chinh dugc t6 chiic 6 3 cdp la Toa dn hanh chinh
s6 thim, Toa dn hanh chinh t6i cao va Hoi dong nha nudc.’ O Duc, cdc
bang thanh lip cdc Toa Tu phdp va tdoa chuyén trdch theo thaim quyén xét
xt gom Toa Hanh chinh so thim, Toa Bio hiém xa hoéi so thim, Toa Lao
dong va cdc Toa phuc thim tuong uing." Pic diém ndi bat nhit ctia Toa
dn 6 Duc 1a ton tai mét h¢ théng Toa dn riéng biét d€ gidi quyét tranh
chdp hanh chinh." Han Qudc ¢6 sdu loai Toa dn bao gdbm Toa dn ti cao,

6 Pao Tri Uc, “Su can thiét va dinh huéng nghién cdu, xiy dung Peé dn d6i méi, sip xép té
chiic b mdy ctia Toa dn nhan dan”, Tap chi Toa an nhdn ddn, s6 15, 2021, tr. 9 - 10.

7 Nguyén Vin Nam, “Tim hiéu vé h¢ théng Toa dn Ha Lan”, Ky yéu Hoi thdo khoa hoc: Kinh nghi¢m
16 chiic h¢ théng Toa dn cia mét s6 mudc trén thé gidi, Trudng Pai hoc Luat Ha Noi, 2012, tr. 14.

8 Bo Tu phdp va UNDP, Nghién ciiu t6 chiic va hoat dong ciia h¢ théng tu phdp ciia 5 qudc gia: Trung
Qudc, In-dé-né-xi-a, Nhdt Ban, Han Qudc va Nga, Nxb. Tu phdp, Ha Noi, 2011, tr. 74.

9 Nguyén Vin Quyén, Nguyén Tit Vién (dong chu bién), tldd, tr. 127.

10 Nguyén Van Quyén, Nguyén T4t Vién (dong chu bién), tldd, tr. 131.

11 Mahendra P. Singh, German Administrative Law in Common Law perspective, Nxb. Springer
Berlin Heidelberg, Munich, 2013, tr. 3.
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Toa thugng thdm, Tda dn quan, Toa dn bang phdt minh sing ché, Toa dn
gia dinh va Toa dn hanh chinh. Trong d6, Toa dn hanh chinh méi dugc
thanh 14p vao nim 1994." Toa dn quan, Toa thugng thim va Toa dn tSi
cao hinh thanh h¢ théng 3 cdp xét xtt co ban. Toa dn cdp quan, Toa dn
cdp cao va Toa dn t61 cao; Toa dn chuyén nganh va Toa dn sing ché cung
cip vé1 Toa dn cdp cao; Toa dn gia dinh va Toa dn hanh chinh cung cip
véi Toa dn quan. Toa dn Quan ¢6 thé thiét lap cdc chi nhdnh. Ngoai ra,
nudc nay con thiét 1ap Toa dn quan su.”

Nhu vy, cé thé nhan thiy du tén goi va co cdu t6 chuc cu thé 6 mébi
qudc gia Ia khdc nhau, moé hinh t6 chiic Toa dn nhin chung déu c¢6 nhiing
diém tuong dong co ban. Cu thé, bén canh viéc t6 chic Toa dn theo mo
hinh két hgp gitia don vi hanh chinh - lanh thé véi thim quyén xét xu, da
phin cdc toa dn dugce t6 chiic thanh 3 cip. Cdc quéc gia déu thanh lap Toa
dn chuyén biét hoac Toa dn dic bi¢t (T'oa dn hién phdp, Toa dn hanh chinh,
Toa dn gia dinh, Toa dn lao dong...) tich khoi h¢ théng Toa dn thuong dé
bao diam tinh chuyén trich trong giai quyét nhting vu dn dic thu.

3. Mot s6 bat cap vé mo hinh t6 chuc Toa an Toa an nhan dan
6 Viét Nam

Trudc khi ¢6 Luit TS chic TAND nim 2014, h¢ théng Toa dn &
Viét Nam dugc t6 chiic theo don vi hanh chinh lanh thé. Trong dé, moéi
don vi hanh chinh c¢dp huyén va cdp tinh ¢c6 mét TAND; TAND ciép tinh
la cp trén truc ti€p ciaa TAND cidp huyén; TAND t6i cao la cdp trén truc
ti€p véi TAND cép tinh. Hién nay, Toa dn dugc t6 chuc thanh 4 cip véi
su ra doi cua TAND cép cao dugce t6 chiic theo thim quyén xét xu khong
phu thuéc vao dia gidi hanh chinh. M6 hinh nay dugc nhan dinh 1a mo
hinh két hop gitta hanh chinh lanh thé vdi thim quyén xét xi."* Mic du
¢6 nhiing d61 mdi trong t6 chiic caa TAND, song mo hinh t6 chiic hién
tai cht yéu van dua trén tiéu chi dia gidi hanh chinh. Méi don vi hanh
chinh cip huyén va cdp tinh déu c6 mét TAND. Viéc t6 chiic Toa dn gin
vdéi don vi hanh chinh lanh thé dugc xem 12 mo6 hinh t6 chic ¢ tinh khoa
hoc, bao dam su lanh dao cua cip uy Pang dia phuong, d6 giy phién hoa
cho Nhan dan va t6n kém cho ngan sich nha nudc.” Tuy viy, mo hinh
nay ctng ton tai nhieu han ché nhu khong biao dam triét dé nguyén tic
doc lap caa Toa dn vdi chinh quyén cdc cip,'® tao co hoi dé cdc co quan

12 Kuk Cho, Litigation in Korea, Nxb. Edward Elgar, UK, 2010, tr. 8.

13 B¢ Tu phip va UNDP, tldd, tr. 436.

14 Pham Van Hung, Qudc héi va cdc thiét ché trong Nha nudc phap quyén xa héi chii nghia, Nxb Lao dong,
Ha Noi, 2009, tr. 350; Dao Tri Uc, “Su can thiét va dinh hudng nghién ciiu, xiy dung e dn déi
moi, sip x€p t6 chuic bo mdy cia Toa dn nhan dan”, Tap chi Toa dn nhdn ddn, s6 15, 2021, tr. 9 - 10.

15 Lé Minh Thong (Chu bién), tldd, tr. 392.

16 Dai hoc Qudc gia Ha Noi — Van phong Qudc hoi, Sia doi, bé sung Hién phap 1992- Nhimg
vdn dé ly ludn va thuc tién, Nxb. Hong Puc, Ha Noi, 2012, tr. 604.
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bang va chinh quyeén dia phuong c6 thé can thi¢p qud siu vao cong viée
xét xu cua Toa dn,"” tao ra sy mit can d6i veé s lugng cdc vu dn gidi quyét
cua cdc Toa dn hang nim, giy ra nhi¢u lang phi."® Cu thé:

Thii nhdt, tinh doc 1ap trong hoat dong xét xti chua duge bio dam.
Tinh doc lap trong hoat dong xét xu [a mot trong nhting nguyén tic t6
tung quan trong dugc quy dinh tai khoan 2 Pi¢u 103 Hién phdp nim
2013" va dugc cu thé héa tai cdc van ban phdp luat t6 tung.” Mot trong
nhung yéu t6 quan trong bao dam tinh doc lap trong hoat dong xét xu
cia TAND néi chung va Thim phdn, Hoi thdm nhin dan néi riéng la
hé théng TAND phai dugce t6 chiic theo mé hinh phu hgp. Viéc t6 chiic
Toa dn doc lap la nén tang cho viéc xét xu doc 1ap, han ché can thi¢p
cta cdc t6 chic chinh tri, co quan nha nudc vao hoat dong xét xti cua
Toa dn.*! Hién nay, TAND 6 dia phuong dugc t6 chic theo don vi hanh
chinh lanh thé nén dan dén thuc trang 1a méi don vi hanh chinh cép tinh
deéu thanh lap TAND cdp tinh, hau hét cdic don vi hanh chinh cdp huyén
déu thanh lap TAND cidp huyén. TAND gin két chit ché véi chinh
quyén dia phuong khong chi thé hién qua tén goi ma con duge thé hién
qua quyén tai phdn d6i vdi viéc xét xu cdc tranh chip phdt sinh trong dia
g161 hanh chinh tuong ung.

Thit hai, mé hinh t6 chic TAND chua bao ddm dugc tinh chuyén mon
héa cao trong hoat dong xét xui. Nhiém vu ctia Toa dn 1a bio vé congly, bio
v¢ quyén con ngudi, quyén cong dan, bao vé ché d6 xa hoi chu nghia, bio
v¢ lot ich ctia Nha nudc, quyén va lgi ich hgp phdp cta t6 chiic, cd nhan.
bé thyc hién duge dieu nay doi héi phdn quyét cua Toa dn phii ding din,
khdch quan. Trong dé, hai yéu t6 déng vai tro quyét dinh Ia phai xay dung
dugc hé théng Toa dn mang tinh chuyén mén cao va doi nga Tham phin
chuyén trich. Nhan thic duge tim quan trong nay, Hién phdp nim 2013
da quy dinh theo huéng mé vé mé hinh t6 chiic ctia Toa dn: “TAND gom
TAND t6i cao va cdc Toa dn khdc do luat dinh”. Tuy nhién, véi co ciu td
chuc caa Toa dn nhu hién nay, tinh chuyén mon déi vdi hoat dong xét xu
chua dugc bao dam tri¢t dé. Theo d6, cdc Toa dn chuyén trich khong duge
thiét 1ap 6 tit ca cic TAND cip huyén, cdp tinh ma chi thanh lap 6 noi ¢6 du

17 Pham Vin Hung, tldd, tr. 352.

18 Pai hoc Qudc gia Ha Noi — Van phong Qudc hoi, ldd, tr. 613.

19 Thdm phdn, Hoi thim xét xtt doc lap va chi tuan theo phdp luat; nghiém cdm co quan, t6
chuc, cd nhan can thiép vao viéc xét xii cia Thim phdn, Hoi thim.

20 Dieéu 23 Bo luat TS tung hinh sy nam 2015, Diéu 12 Bo luat TS tung dan sy nim 2015, Diéu
13 Luat T6 tung hanh chinh nim 2015.

21 Pang Minh Tuin, Vi Cong Giao, Poan Puc Luong, Lé Thi Nga (dong chu bién), Cac co ché’
phdp ly kiém sodt quyén luc nha nudc trén thé gidi va 6 Vi¢t Nam, Nxb. Chinh tri quéc gia Su that,
Ha Noi, 2019, tr. 532.
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dieu kién.” Vin dé diat ra Ia 6 cdic TAND cap tinh, TAND cip huyén khong
du dieu kién thanh 1ap cdc Toa dn chuyén trich hodc chi thanh 1ap duge moét s¢
Toa thi hoat dong xét xtt cia Toa dn chua bio ddm tinh triét vé chuyén mon.

Bén canh do, t6 chic TAND nudc ta hi¢n nay chua thanh lap cdc
Toa dn chuyén biét d€ xét xu d6i vdi cdc linh vuc phiic tap, doi hoi su
hiéu biét chuyén sau déi véi cdc quan hé phdp luat ¢6 tranh chdp. Cdc Toa
chuyén trich hién nay dugc t6 chiic va giao thim quyeén xét xtt nhiing vy
dn ma né1 dung thuéc su diéu chinh cta cdc nganh luat riéng nhu luat dan
sy, luat hinh sy, luat kinh t€, luat lao dong, luat hanh chinh. Tuy nhién,
cdc Toa dn nay sé gap nhiéu khé khin khi xét xi@ mét sé loai dn ¢6 tinh
chuyén moén sau nhu tranh chip vé cdc khi¢u kién thuoc linh vuc dit dai,
thué... Nhiing tranh chip nay ¢6 tinh chit rit phic tap, doi héi Thim
phdn xét xu khong nhiuing ¢6 kién thiic chuyén sau vé linh vuc phdp luat
tuong ting ma con phai am hiéu d6i véi hoat dong nghi¢p vu trong linh
vic nay mdi c6 thé dua ra phdn quyét dung din va chinh xdc.

Thii ba, t6 chic b6 mdy Toa dn con cong kénh, chua tinh gon. Véi
viéc thiét lap mo hinh Toa dn gin lién véi don vi hanh chinh dan dén s¢
lugng Toa dn trong hé¢ théng TAND la rit I6n vi dugc t6 chic tuong ing
vdi s6 lugng don vi hanh chinh tinh, thanh phé tryc thuéc trung uong,
don vi hanh chinh huyé¢n, quan, thi xa thu¢c tinh va thanh phé thuéc
thanh phdé. Quy dinh nay din dén sy bit hop ly 1a s6 lugng cdc vu dn phdt
sinh tai cdc dia phuong la khong giéng nhau vi phu thu¢c vao quy mo dan
s8, su phdt trién veé kinh t&, vin hda - x3a hoéi, trinh do dan tri... Theo d6,
tai cdc do thi cd t6c do phdt trién kinh t€ manh mé, quy mo dan s6 dong,
trinh d6 dan tri cao thi s6 lugng cdc tranh chip duge Toa dn thuy ly va xét
xu thuong rit I6n. Piéu nay dian dén tinh trang ton dong dn, chit lugng
xét xu chua cao. Trong khi d6, 6 cic khu vuc vung siu, vung xa, diéu
kién kinh t& - xa héi con khé khin, s lugng vu dn thu ly hang nim Ia
khong nhiéu nhung van phai t6 chiic cdc Toa dn 6 médi don vi hanh chinh
cdp tinh va cdp huyén la dicu khong can thiét, giy lang phi nguon luc.

4. Mot s6 giai phap hoan thién mo hinh t6 chuc Toa an nhan dan
6 Viéet Nam

Cai cich h¢ théng TAND la phuong hudng co ban dau tién va quan

trong nhit ctia cai cich tu phip 6 Viét Nam trong giai doan xiy dung

22 Theo biéu 2 Thong tu s6 01/2016/TT-CA ngay 21 thing 01 niam 2016 cia Chdnh dn
TAND t6i cao quy dinh viéc t6 chiic cdc Toa chuyén trich tai TAND tinh, thanh phd truc
thuoc trung uong, TAND huyén, quan, thi xa, thanh phé thuoc tinh va tuong duong thi
TAND tinh, thanh ph6 truc thuéc trung uong, huyén, quan, thi xa, thanh phé thuéc tinh va
tuong duong phii ddp ung duge cdc dieu kién sau mdi dugce t6 chiic cdc Toa chuyén trich: a)
S6 luong vu viec ma Toa dn thu ly, gidi quyét thudce thdm quyén cia Toa chuyén trich theo
quy dinh tai Bieu 3 Thong tu nay phii tii 50 vu/nim trd lén; b) C6 bién ch€ Thim phdn,
Thim tra vién, Thu ky Toa dn ddp ting dugc yéu cau té chic Toa chuyén trich.
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Nha nudce phip quyén.” P61 mdi t6 chiic TAND phai thé ché day du cdc
duong 161, chinh sich caa Pang vé cdi cdch tu phdp. Noi dung nay thé
hién cu thé trong Nghi quyét s6 18-NQ/TW ngay 25/10/2017 cia Ban
Chip hanh trung uong Ping khéa XII vé moét s6 vin dé ve tiép tuc déi
mdi, sip xé€p t6 chiic bd mdy cta hé¢ théng chinh tri tinh gon, hoat dong
hi¢u luc, hiéu qui; Nghi quyét s6 28-NQ/TW ngay 17/11/2022 Hoéi
nghi [An thu 6 Ban Chip hanh Trung uong Pang khda XIII vé tiép tuc doi
mdi phuong thiic lanh dao, cam quyén ctia Pang d61 vdi h¢ théng chinh
trj trong giai doan mdi; Nghi quyét s6 27-NQ/TW ngay 09/11/2022 cua
Ban Chip hanh Trung uong Ping khda XIII vé viéc tiép tuc xay dung
va hoan thién Nha nudc phdp quyén xa héi chu nghia Viét Nam trong
giai doan mdi. Tu nhiing chu truong, chinh sich duge thé hién trong cdc
Nghi quyét trén, viec d6i mdi té chic Toa dn phai qudn tri¢t 3 nguyén tic
sau: mgt la, t& chic hé¢ thong Toa dn phai bio ddm tinh doc lap caa Toa
dn khi xét xt1, trong d6, viéc thay déi t6 chic TAND theo don vi hanh
chinh linh thé sang tham quyén theo xét xti [a van dé c6t 161; hai la, viec
d61 mdi t6 chiic Toa dn phai bio ddm hoat dong xét xu cia Toa dn duge
chinh xdc, khdch quan, trong dé tinh chuyén moén héa cao déi véi hoat
dong xét xi duge thé hién 6 cdc cap xét xu; ba la, viec d6i mdi t6 chiic
TAND phai tinh gon nhung van bao dam hi¢u luc, hiéu qua hoat dong.

Dé khic phuc triét d€ nhting bit cap néu trén, dong thoi thé ché héa
day du cdc chu truong, duong 161, chinh sich cia Ping vé cai cich tu
phdp, chiing toi cho ring can phai ¢6 sy d6i méi manh mé, toan dién veé
co cau t6 chic TAND. Theo dé, mé hinh TAND can dugc t6 chiic theo
thaim quyén xét xtt. TS chiic Toa dn theo thim quyén xét xt duge hiéu
Ia t6 chic theo cip xét xtt va theo vu viée xét xtii ma khong theo thim
quyén vé lanh th6.** Nguyén ly cha dao khi t6 chiic theo mo hinh nay la
viéc thiét 1ap cdc Toa dn khong phu thudc, gidi han béi don vi hanh chinh
nhu hién nay, dong thoi phai ¢6 su phan dinh 16 rang trong vi¢c xét xti s6
tham, phuc thim, gidm déc thim va tdi tham gita cdc cdp Toa dn. TAND
can dugc t6 chiic theo khu vuc két hgp theo thim quyén xét xi. Theo
ds, TAND bao gom: TAND so thdm khu vyc, TAND phuc thdm khu
vuc, cdc Toa dn chuyén biét, TAND cip cao va TAND t6i cao. Tai cdc
TAND so thim khu vyc va TAND phuc tham khu vyc sé thiét lap cdc
toa chuyén trich nhim xiy dung moi trudng lam viéc chuyén mon héa,
chuyén nghiép cho cdic Thim phdn, Hoi thdm nhan dan dé€ ning cao chit
luong xét xt cdc loai dn khdc nhau caa Toa dn.

23 Lé Cam, Nguyén Ngoc Chi (dong chu bién), Cdi cdch tu phdp 6 Viét Nam hién nay trong giai
doan xdy dung nha mudc phap quyén, Nxb. Dai hoc quéc gia Ha Noi, Ha Noi, 2004, tr. 26.

24 Nguyén DPing Dung (chua bién), H¢ thong Toa dan Viét Nam trong diéu kién xdy dung Nha nudc
phdp quyén, Nxb. Pai hoc Qudc gia Ha Noi, Ha Noi, 2020, tr. 220.
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TAND s6 thim va TAND phuc tham sé dugc t6 chiic theo khu vuyc.
Yéu t6 “khu vuc” 6 day duge xdc dinh Ia sy gidi han pham vi lanh thé xét
xt cta Toa dn so thim va Toa dn phuc thim. TAND so thim khu vuc
hay phuc thdm khu vuc khi xét xu sé khong bi giéi han béi don vi hanh
chinh nhu hi¢n nay ma “khu vuc” dugc mé rong bao gom nhieéu don vi
hanh chinh cung cip ¢6 vi trf dia Iy gin nhau, ¢é dic diém tuong dong vé
viéc quy hoach, phdt trién kinh t€ xa h6¢1.* S6 lugng Toa dn so thim va
phuc thdm dugc thiét lap trén pham vi cd nudc cin cu vao s6 luong vu dn
dugc thuy ly hang nim, tinh chat, mic do phuic tap cuaa cdc loai dn 6 tiing
dia phuong khu vuc, diéu ki¢n kinh t€, co s6 vat chit...Viéc t6 chic mo
hinh toa dn khu vuc theo hudng trén sé gép phan tinh gian b6 mdy téd
chic caa TAND. Thim phdn, Hoi thdm nhan dan sé bio dam tinh doc
lap khi xét xu, dong thoi khic phuc duge tinh trang khong can déi ve s
lugng vu dn xét xu 6 cdc Toa dn.

Bén canh d6, d€ biao dam tinh chuyén trich trong hoat dong xét xu,
c6 3 van dé can dit ra khi t6 chic mo hinh cia TAND:

Mot la, viec thiét 1ap cdc Toa dn chuyén trich: D61 véi TAND so
tham khu vuc, TAND phuc thaim khu vuc sé thanh lap cic Toa dn chuyén
trich gdbm: Toa hinh sy, Toa dan sy, Toa hanh chinh, Toa kinh t€, Toa
lao dong, Toa gia dinh va nguoi chua thanh nién. Viéc thanh lap Toa
chuyén trich dugc thyc hién tai tit cd TAND so thim khu vuc va TAND
phuc thdm khu vuc. Viéc thanh 1ap Toa chuyén trich 6 Toa dn so thim
va phuc thim khu vuc sé giip xay dung duge moi trudng lam viéc chuyén
moén haéa, chuyén nghiép cho cdc Thim phdn nang cao chit lugng xét xu
cdc loai d4n khdc nhau caa Toa 4n.

Hai la, thanh lap cic Toa dn chuyén biét dé xét xt cdc linh vyc dic
thui, phuc tap. Theo d6, cic TAND so thim va phic thim chuyén biét
dugc thanh 1ap dé xét xtt mot s6 loai dn thuoc linh vuc chuyén moén sau.
Hién nay, Du thiao Luit stia d61, b6 sung moét s6 dieu caa Luat t6 chic
TAND dang dugc ldy y kién dong gép da deé xudt thanh lap TAND so
tham chuyén bi¢t dé€ xét xi d6i véi mot sé linh vuce dic thu.? Quy dinh
nay budc dau da cu thé hda cdc Van kién, Nghi quyét cia Pang veé cai
cdch tu phdp, bdo dim dugc tinh chuyén mon héa cao trong hoat dong
xét xt. Tuy nhién, quy dinh cua Dy thao ¢6 diém bat hgp ly nhu thanh
lap Toa chuyén bi¢t s6 thim hanh chinh dé€ xét xu cdc vu dn hanh chinh,

25  Le Viét Son, “Pdi mdi t6 chiic Toa dn sao chi d6i cdi tén”, https://cuoituan.tuoitre.vn/doi-
moi-to-chuc-toa-an-sao-chi-doi-cai-ten-20230310103045395.htm, truy cap ngay 20/9/2023.

26 Theo Du thio, TAND so thdm chuyén biét dugc t6 chic theo dia hat phdp 1y nhieu tinh,
thanh phd tuy thuoc vao khéi lugng cong viéc cia moi loai vu viée, gom: TAND so thim
S6 htiu trf tu¢, TAND so thim Hanh chinh, TAND so thim Phd sin. Trudng hop can thiét,
Uy ban thusng vu Quéc héi quyét dinh thanh 1ap Toa dn chuyén biét khic theo dé nghi ctia
Chdnh d4n TAND t6i cao.
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khic phuc tinh trang Tham phdn ngai xti cdic quyét dinh hanh chinh, hanh
vi hanh chinh ctia Uy ban nhan dan va Chu tich Uy ban nhan dan cip
tinh. Quy dinh nay lam sai léch ban chit cia Toa dn chuyén biét vén dugce
thanh lap nhim muc dich xa moét s loai 4n ¢d tinh chuyén mon sau do
quan hé tranh chip phuic tap. Ngoai ra, néu TAND so thim chuyén biét
hanh chinh dugc thanh lap thi chong chéo vé thim quyén véi Toa hanh
chinh chuyén trich thuoc TAND so thim khu vuc.

Do d6, d¢ bio dam tinh khoa hoc, hgp ly va théng nhit thi bén
canh cdc Toa chuyén bi¢t nhu: Toa so thim vé phd sin, Toa so thim vé
s6 huu trf tu¢, can thiét 1ap thém Toa dn vé dit dai, tai chinh tuong ty
mo hinh Toa dn 6 da s6 qudc gia trén thé gidi. Ngoai ra, Du thio cung
can can nhic bén canh viéc thanh lap TAND so thdm chuyén bi¢t thi can
phai thiét 1ap nén cic TAND phuc thim chuyén biét tuong tu moé hinh
t6 chuic Toa dn chuyén biét 6 Cong hoa Lién hoa Lién bang Piic. Béi lé,
tinh chuyén trich, chuyén mon héa cao phii dugce thé hién xuyén suét,
théng nhit 6 cdc cdp xét xtii ma khong chi riéng 6 cdp xét xt so thim.

Ba la, phan dinh ro chiic nang xét xu so thadm, phuc thim, gidm ddéc
tham va tdi thdim déi vdi tiing cdp Toa dn, dic biet la TAND so thim khu
viic va TAND phic thim khu vyc. P61 véi viée xét xu so thim sé do
TAND so thdm khu vuc va Toa dn so thdm chuyén biét thuc hién theo
quy dinh ctia phdp luat. Xét xtt phiic thim sé do TAND phuc thim khu
viic va Toa dn phuc thim chuyén biét thuc hién. TAND cidp cao gidm
ddc thim, tdi thim ban dn di ¢6 hiéu luc phdp luat cia TAND cip tinh,
cdp huyén va Toa dn chuyén biét. TAND t6i cao gidm déc thim, tdi thim
ban dn, quyét dinh cia TAND cidp cao. Viéc phan dinh ro6 nhiém vu,
quyén han nhu trén thé hi¢n tinh chuyén moén héa cao trong hoat dong
xét xt, nang cao chit lugng xét xu cia cdc cdp Toa dn. @
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