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Tom tat
Vi vai tro la mgt thanh vién cia Hiép dinh DG6i tac toan dién va tién b xuyén Thdi Binh
Duong (CPTPP), Viét Nam da cong nhdn va cho phép dang ky bao h¢ nhan hi¢u dm thanh
tie nam 2022. Tuy nhién, hi¢n nay cac quy dinh vé nhan hi¢u dm thanh van chua duoc chi
tiét. Bai viét nay hudng dén nghién ciiu cdc quy dinh phdp ludt vé nhan hi¢u dm thanh hi¢n
hanh tai Viét Nam, ddnh gid khd nang dp dung thuc tién dya trén sy déi chiéu véi cdc quy
dinh tai Uc va Lién minh chdu Au (EU), tir d6 dua ra cdc gidi phdp hoan thién quy dinh phdp
ludt va cdc phuong phap hudng ddn cé lién quan vé bdo hg nhan hiéu dm thanh tai Viét Nam.
Tu khoa: nhan hi¢u dm thanh, nhan hiéu phi truyén théng, nhdn dién thuong hiéu, EUIPO, IP Australia
Abstract
As a member of the Comprehensive and Progressive Agreement for Trans-Pacific Partnership
(CPTPP), Vietnam has recognized and allowed the registration of sound trademark protection
since 2022. However, the current regulations on audio trademarks are not yet detailed. This
article aims to research current legal regulations on sound trademarks in Vietnam and evaluate
their practical applicability based on comparison with regulations in Australia and the European
Union (EU), thereby providing possible solutions to improve legal regulations and relevant
guidance methods on sound trademark protection in Vietnam.
Keywords: sound trademark, non-conventional trademark, brand identity, EUIPO, IP Australia
Ngay nhan bai: 13/4/2024 Ngay duyet dang: 01/7/2024

rong nhiing nim gan day, bén canh cdc nhan hi¢u truyén théng, nhan
hiéu am thanh cang dang ngay cang dugc su dung phd bién trong
nhiéu linh vuc, dic biét [a trong linh vuic thuong mai dién t, gidi trf, cong nghé.
Nhin hiéu am thanh ¢6 thé giip doanh nghi¢p thu hit su chud y cua khdch
hang, tao nén diu 4n thuong hi¢u va dem lai 161 nhuan kinh doanh tiém ning,.
Trén thuc t€, viec ding ky nhan hiéu am thanh da tré thanh xu huéng
qudc t€. Mot s6 thiét k€ 4m thanh di trd thanh nhian hi¢u néi tiéng, ndi bat
nhit phai ké dén “ti€ng gaim cua su ti Metro-Goldwyn-Mayer” (ding ky
nhin hi¢u Hoa Ky s6 1395550)." Tuy nhién, viéc bio h¢ nhan hi¢u 4m thanh
tai Viét Nam van con gip nhieu khé khan viéc xdc dinh khd ning phan biét
cua nhan hi¢u 4m thanh cong la mét vin dé nan giai.

* Bai viét nim trong khuon khé dé tai NCKH cdp truong ma s¢: NTCS2022-33.

1 Xinyu Zhang, “From Audio Branding to Sound Trademark: A comparative Study in the EU
and the US”, Peking University, Scientific Research, 06/2021, https://www.scirp.org/journal/
paperinformation.aspx?paperid=108713, truy cap ngay 18/10/2023.
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1. Van deé phap ly d6i voi bao ho nhan hi¢u am thanh
1.1. Nhan hiéu

Luat S6 hau Tri tu¢ (SHTT) Viét Nam nam 2005 (sua déi bo sung nim
2022) dua ra dinh nghia vé nhan hi¢u nhu sau: “Nhan hié¢u la diu hi¢u dung
dé phan biét hang héa, dich vu cua cic t6 chiic, cd nhan khic nhau.” (khoan
16 bitu 4). Hién nay, c¢6 thé phan loai nhin hi¢u theo nhiéu cich khdc nhau.
Mot trong nhiing cdch phan loai phé bién d6 [a phan loai thanh nhan hi¢u
truyén thong va nhan hi¢u phi truyén théng. Trong d6, nhan hi¢u truyén
théng ¢d thé bao gom tén, tii, biéu tugng, hinh dnh va logo. Nhin hiéu phi
truyén théng bao gdbm nhian hi¢u am thanh va nhan hiéu mui huong,.

1.2. Nhan hiéu dm thanh
1.2.1. Dinh nghia nhan hiéu dm thanh

Nhan hi¢u 4m thanh thuoc nhém nhin hiéu phi truyén théng. Theo T6
chuc S6 htiu trf tu¢ thé gidi (World Intellectual Property Organization, WIPO),
nhin hiéu phi truyén théng “thusng dung dé moé ta mot nhan hiéu ma khic
v6i nhiing loai nhan hi¢u da quen thudc vdi ngudi tiéu dung nhu logo hay
tén va né ¢ thé la ddu hiéu nhin thdy dugc nhu hinh dang hoac diu hi¢u
khong nhin thdy duge nhu am thanh hoic mui huong”. Cin cii vao yéu t6
cdu thanh khdc nhau, cdc loai nhan hi¢u phi truyén théng c6 thé nhan biét
bang thi gidc bao gdbm nhan hiéu ba chiéu (lap thé), nhan hiéu mau, nhan hiéu
dong va nhian hi¢u hologram, nhan hiéu khong nhan biét duge bing thi gidc
gom nhian hiéu 4m thanh, nhin hiéu mui, nhan hi¢u nhan biét bang vi gidc
va nhan hiéu nhan biét bing xuc gidc.

Luat SHTT Viét Nam chua ¢ dinh nghia cy thé va ro rang thé nao la
nhin hiéu 4m thanh. INTA dua ra dinh nghia ring nhan hiéu am thanh Ia loai
nhin hi¢u ¢6 thé bao gom mot giai diéu, mot doan nhac hoac am thanh khic.
Bén canh d6, luat My va mot s6 quéc gia chau Au cho ring nhin hi¢u am
thanh Ia loai ddu hi¢u am thanh xdc dinh, phan bi¢t mot san pham hoic dich
vu thong qua 4m thanh thay vi phuong tién hinh dnh va tao ra tim trf nguoi
nghe su lién tuéng 4m thanh dén san pham, dich vu d¢.’

1.2.2. Co s6 aia viéc bdo hé nhan hiéu dm thanh tai Viét Nam

Luat SHTT nam 2005 dua ra dieu ki¢n chung d61 véi nhan hi¢u duge
bao hé nhu sau: “La diu hiéu nhin thiy duge dudi dang chu cdi, tii ngti, hinh
vé, hinh anh, hinh ba chiéu hoic sy két hop cdc yéu t6 do, duge thé hien bing
mot hodc nhitu mau sic hoic diu hi¢u am thanh thé hién dugce dudi dang
d6 hoa” (khoan 1 biéu 72); vé hiéu lyc thi hanh theo khodn 2 Piéu 3 Luat
2 Ng6 Ngoc Diém, Tran Trong Nam, “Nhan hiéu phi truyén théng dudi géc dé phip ly”,

Tap chi Dién tir Ludt su Viét Nam, 28/02/2022, https://lsvn.vn/nhan-hieu-phi-truyen-thong-

duoi-goc-do-phap-ly1646078976.html, truy cap ngay 30/09/2023.

3 Tran Vy Khanh (t6ng hop lai), “Nhan hiéu am thanh va co sé bio ho nhan hiéu 4m thanh tai Viét

Nam”, Trang dién tir Cong ty Luat WINCO, https://wincolaw.com.vn/vi/nhan-hieu-am-thanh-
va-co-so-bao-ho-nhan-hieu-am-thanh-tai-viet-nam.html, truy cip ngay 02/10/2023.
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SHTT niam 2005 thi “Quy dinh vé biao ho nhan hi¢u la diu hi¢u am thanh
¢6 hiéu luc thi hanh tit ngay 14/01/2022”. Do d6, cdc t6 chiic va cd nhan cé
thé dang ky nhan hiéu 4m thanh tii ngay 14/01/2022.

Hi¢p dinh Thuong mai vé quyén SHTT cia WTO (Agreement on Trade-
Related Aspects of Intellectual Property Rights, TRIPs) di dua ra nhung dic diém
cua nhian hi¢u: “Bit ky mot ddu hi¢u, hoic t6 hgp cdc ddu hiéu nao, cd kha
nang phan bi¢t hang héa hoac dich vu ciia mét doanh nghiép vdi hang héa
hoic dich vu cia cic doanh nghiép khdc, déu ¢ thé lam nhan hiéu hang héa.
Cdc diu hiéu do, dac biét Ia cdc ti, ké ca tén riéng, cdc chii cdi, chu s6, cdc
yéu t6 hinh hoa va t6 hgp cdc miu sic ctng nhu t6 hop bit ky cta cdc dau
hi¢u d6, phai c6 kha ning duge ding ky la nhan hi¢u hang héa...” (khoan 1
bitu 15).

Viét Nam chinh thic Ia thanh vién Hiép dinh P61 tic toan dién va tién bo
xuyén Thdi Binh Duong (Comprehensive and Progressive Agreement for 'I'rans-Pacific
Partnership, CPTPP) tii ngay 12/11/2018, theo d6 Viét Nam sé phai dieu chinh
cdc quy dinh dé€ bao ho nhan hi¢u am thanh trong thoi han 3 nim ké tii ngay
CPTPP c6 hi¢u lyc (tti 14/01/2019). Do d6, cdc phuong dn thi hanh mét cich
¢6 hiéu qua nhit, quy dinh cta Luat SHTT niam 2005 déi vdi déi tugng mdi
Ia nhan hi¢u 4m thanh da dugc dua vao Chuong trinh x4y dung luat, phdp lénh
ctia Qudc hoi theo 16 trinh d€ ¢6 hiéu lyc vao nam 2022.*

2. Thuc tién bao ho nhan hiéu am thanh tai Viét Nam
2.1. Thyc tién quy dinh phdp lugt

Theo biéu 18.18 Muc C Chuong 18 CPTPP yéu ciu nudc thanh vién
phai thiia nhan va cho phép ding ky d6i véi nhan hiéu 4m thanh, ctng nhu
quy dinh vé hinh thiic cua nhan hiéu dé. Ngoai ra, quy dinh nay con bdc bo
quyén tit chdi cdp ding ky nhan hiéu d6i véi ly do tir chéi la nhan hiéu phai
nhin thiy dugc hoic né duge cdu thanh bing 4m thanh. Trén thyc tién quy
dinh phdp luat Viét Nam da thuc hién nghia vu ghi nhan vé mat phdp ly déi
vdi nhan hiéu am thanh. Cuy thé, khoan 20 Dieu 1 Luat SHT'T stia d6i 2022
da cd thita nhan dau hiéu ctia nhan hiéu Ia “dau hiéu am thanh thé hién dugc
dudi dang do hoa”.

Hién nay Luat SHTT khong ¢6 quy dinh cu thé hay liét ké ra nhting loai
am thanh n2o ¢6 thé dugce st dung lam nhin hi¢u, ma chi dua ra tiéu chuin
dé am thanh dugc ding ky bao ho nhan hi¢u. Tuy nhién, vé dieu kién bao ho
nhin hi¢u am thanh thi cin ci Bieu 72 Luat SHTT niam 2005, chuing ta cé
thé khing dinh c6 02 diéu kién: (i) nhan hiéu am thanh, dui Ia mot nhan hi¢u
phi truyén théng nhung van phai dim bao tiéu chi vé diéu kién bao ho cua

4 Cong ty CP Tu vén Sé hitu tf tu¢ IPAC (IPAC IP JSC), “Bio ho nhan hi¢u phi truyén théng —
Doanh nghiép Viét Nam can biét”, Trang dién tit Céng ty IPAC, https://ipac.vn/bao-ho-nhan-hieu-
phi-truyen-thong-%E2%80%93-doanh-nghiep-viet-nam-can-biet, truy cap ngay 02/10/2023.
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nhin hi¢u néi chung “cé kha nang phan biét véi hang héa, dich vy caa chu
s6 htiu nhin hi¢u véi dich vy, hang héa cia cha thé khic” (khoan 2 Biéu 72
Luat SHT'T nam 2005); (i) nhan hi¢u Am thanh phai thé hién dugc dudi dang
d6 hoa (khoan 20 Piéu 1 Luat s¢ 07/2022/QH15).

2.1.1. Biéu kién bdo h¢ cia nhan hiéu dm thanh

Cin cd Diéu 72 Luat SHTT, dieu kién bao ho cia nhan hiéu Am thanh
bao gdm thé hién duge dudi dang do hoa va c6 kha ning phan biét. Bén canh
dd, cdc hudng dan thi hanh duge quy dinh tai Nghi dinh s¢ 65/2023/Nb-
CP ¢6 hiéu lyc tit ngay 23/08/2023.

Thit nhdt, dieu kién vé c6 kha ning phan biét ctia nhan hi¢u Am thanh véi
nhan hi¢u khic, da phin cic qudc gia cho phép ding ky nhan hiéu néi chung
déu xem day la dieu kién trong tam. P61 véi nhan hi¢u 4m thanh, viéc dinh gid
tinh phan bi¢t phuic tap hon khi so sinh véi cdc nhan hi¢u truyén thong khdc.
Béi, nhiing nhan hiéu khong duge nhan biét bing thi gidc khé ¢6 thé mang
lai cho nguoi dung su lién tudng té1 hang héa, dich vy, trong khi dé am thanh
da1 dién.

Khi d6i chiéu véi cdc quéc gia, thanh vién khdc cia CPTPP ching han
nhu véi Uc, cé bén cum tit dugc st dung khi nhic téi dieu kién biao ho bao
gom “am thanh chic niang”, “am thanh vén c¢6 tinh phan bi¢t”, “am thanh
von khong ¢6 tinh phan biét”, “am thanh khong du kha ning thich ung dé
phan bi¢t”. Nhiing cum ti1 trén phuc vu cho viéc dinh gid kha nang phan biét
cta nhian hi¢u am thanh trong qud trinh thim dinh.”> Cu thé, kha ning phan
bi¢t cua nhan hiéu sé phu thuoc vao viéc cdc cd nhan, phdp nhan khdc trong
qud trinh kinh doanh thong thudng ctia ho va khong cé bit ky dong co nao
khic ¢ mong muén st dung nhan hi¢u tuong ty hoic gan giéng vdi nhan
hi¢u dugc nép don hay khong.

“Am thanh chuic nang” 1a Am thanh dugc tao ra tit qud trinh hoat dong
cua mot thiét bi nao do (ti€ng dong co xe mdy, tiéng coi xe ciu thuong, tiéng
den xi-nhan xe ¢ to...). Nhiing 4m thanh nay khi niang sé khong dat dugc
ditu kién bao ho boi hai ly do: (1) 6 mét gée dd nao d6, cic thiét bi khdc nhau
trong qud trinh hoat dong c6 thé tao ra cic Am thanh giéng nhau; (i) cic cd
nhan, phdp nhan khic trong cting linh vuic kinh doanh sé muén st dung am
thanh d6 cho riéng san phim ctia ho, nén sé giy ra su khé khan trong viéc xdc
dinh pham vi bao ho.

“Am thanh vén ¢6 tinh phan biét” 1a nhting 4m thanh déc ddo, khic biét
s0 v6i cdc am thanh khdc khi xét t61 linh vigc ma 4m thanh nay dugc stt dung
lam nhan hiéu. Quy ché tham dinh nhan hiéu cta Uc cting dua ra mot s6 vi
du vé cic am thanh ¢6 tinh phan biét, nhu ti€ng kéu gao cia ché séi cho san
phim rugu; tiéng tré em cudi cho sich v6 va quin do tré em; tiéng chuong

5 Xudt phdt tit nhan dinh cua Thim phdn Parker. Xem vu viéc: W & G Du Cros Appn (1913)
30 RPC 660 at 672.
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dung trong cdc dich vu khdch san, giao hang an, qudn bar... Cdc ddu hi¢u nay
hoan toan khong ¢6 méi lién hé vé mit chiic nang hoic si dung phé bién
d6i véi san pham, dich vu ma ngudi nop don dang ky nén duge coi la ¢6 kha
nang phan biét ty than, hoan toan ¢6 thé duge chip nhan bao ho lam nhian
hiéu cho cdc san phdm, dich vu nay.® Vi thé€, nhting am thanh nay khi ding
ky bao h¢ sé khong can thiét phai cung cip nhiéu bang chuing.

“Am thanh khong du kha ning thich ting dé phan biét” Ia nhting am
thanh ¢6 chia hoac bao gdbm nhiing 4m thanh ¢é d¢ phé bién ma cic cd
nhan, phdp nhan khdc trong cung linh vuc ¢6 thé ¢6 mong mudn st dung.
Dé nhting 4m thanh nay dugc bio ho, can thém cdc bing ching ho trg,
nhting bang chiing nay lai 1¢ thuoc vao ban chit nhin hi¢u d6 Ia gi, nhu thé
nao. Vi dy, 4m thanh cia moét dua tré cudi l6n trong linh vuc chim séc y t&€
tré em hay 4m thanh tiéng cdi cua trong tai trong linh viic do thé thao.

“Am thanh vén khong c6 kha ning phan biét” Ia nhting am thanh c6
muic d6 pho bién 16n ma duong nhién, cdc c¢d nhan, phdp nhan khdc s¢ muén
st dung cho sin pham tuong tu ctia ho. Vi dy, tiéng cua xich trong linh vyc
bdn 1¢é cua xich, sua chtia cua xich hoic tiéng dong co xe khéi dong trong linh
vuc bdn xe, stia chtia xe. Pay ¢4 1é [a am thanh khé nhit dé ¢6 thé chiing minh
tinh phan biét. Tuy nhién, néu ngusi nop don chiing t6 dugc, tai ngay nop
don, am thanh dé da phan biét hang héa/ dich vu ctia ho d6i1 véi hang héa/
dich vu ctia ¢d nhan, phdp nhan khdc thi ¢6 kha ning dugc dang ky nhian hiéu.’

Thit hai, vé dieu kién vé hinh thic thé hién nhan hiéu am thanh dudi
dang do hoa, véi quan diém nhan hi¢u Ia ddu hiéu phai nhin thdy dugc, khi
ding ky nhan hi¢u am thanh 6 Vi¢t Nam, don ding ky nhan hi¢u am thanh
sé phai dinh kem mét phién ban thé hi¢n dudi dang d hoa cang nhu tép cta
am thanh d6, cin ci khoan 2 Pieu 105 Luat SHTT nim 2005.

Tuy nhién, “do hoa” van chua dugc quy dinh hinh thiic cu thé, giy khé
khin cho cd nhan, phdp nhan khi nép don ding ky biao ho. Hién nay, c6 4
hinh thuic phé bién duge st dung khi xem xét viéc ding ky nhan hi¢u am
thanh trén th¢ giéi bao gom:

(i) “Khuong nhac” 1a hinh thic thé hién 4m thanh trén khuong nhac 5
dong ké, danh cho 4m thanh 1a 4m nhac, dugc da s6 cdc quéc gia trén the gidi
chap thuan.

(i1) “Séng am” Ia hinh thic thé hién 4m thanh duéi dang cdc doan séng
am ¢6 thang am hoan chinh, danh cho cic am thanh khong phai am nhac
(ti€ng su ti gam, tiéng bd réng...). P61 véi mo hinh thim dinh nhan hi¢u

6 Nguyén Thi Hoang Hanh, “Bido h¢ nhin hiéu 4m thanh — Kinh nghiém quéc t€ va nhting dé
xudt cho Viét Nam”, Tap chi Khoa hoc phap ly Viét Nam, s6 9(148), 2021.

7 Australia Government, IP Australia, “Trade Marks Manual of Practice and Procedure”,
https://manuals.ipaustralia.gov.au/trademark/3.-representation-of-the-trade-mark---general,
truy cap ngay 04/10/2023.
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cua EU, nguoi nop don khi nop ngoai ban séng am phai kem thém mot ban
ghi lai 4am thanh MP3 cting véi mét vin ban mé ta bang 16i cia nhan hié¢u.
Déi vdi quy ché thim dinh ctia Uc, hinh thiic séng am khong duge dé cap
té1, béi quéc gia nay ban than da chip thuan viéc mo ta bang 161 Ia hinh thuc
thé hién dudi dang do hoa.

(i) “Mo ta bang 161 van” Ia hinh thic thé hi¢n am thanh bing 161 vin.
Hién nay, cdc qudc gia c6 nhitu quan diém khdc nhau vé viéc dp dung hinh
thiic nay. D61 véi EU, hinh thiic nay khong phai Ia hinh thiic thé hién hop ly
cua nhan hi¢u am thanh, khong dugc coi [a hinh thic thé hién bing do hoa
ma chi duge coi Ia thé hi¢n bang vin ban, thusng duge nép kem theo hinh
thtic thé hién bing do hoa khdc. Tuy nhién, Uc lai coi mo ta bing 16i van Ia
hinh thic thé hién 4m thanh dudi dang d6 hoa, khi nop don ngoai ban mo ta
thi can thém t¢p am thanh cting nhu minh ching viéc st dung 4m thanh dé.
Vi dy, mét mo ta duge chdp nhan sau day: “Nhan hiéu nay duge cdu thanh
tii am thanh cua 2 budc di ctia mét con bo trén via he, sau d6 la tiéng bo réng
(clip, clop, MOO) nhu dugc thé hién trong ban ghi 4m dinh kem vdi don
ding ky”.?

(iv) “Nop mau vat” Ia hinh thic thé hi¢n am thanh thong qua viéc nép
ban ghi am thanh dudi dang MP3, CD... Pa phin cic quéc gia trén thé giéi
deu yéu cau ngusi nop don phai nop maiu vat nhim qud trinh thim dinh tré
nén dé dang va chinh xdc hon. Cdc qudc gia cé cdc quy dinh khdc nhau vé
dinh dang, thoi lugng ciing nhu dung lugng ctia nhiing mau vat nay.

2.1.2. Thii tuc dang ky va thdm dinh nhan hi¢u dm thanh

Quy trinh, trinh tu ding ky nhan hi¢u 4m thanh tuong tu vdi dang
ky nhan hi¢u thong thuong, bao gom 6 budc, cin ci theo Thong tu s6
18/2011/BKHCN-SHTT.” Cu thé bao gom: Tiép nhan don; Thim dinh
hinh thic don; Cong bd hop 1é vé mit hinh thiic; Thim dinh néi dung don;
Ciap/ tit chéi cdp vin bing bao ho; Ping ba va cong bé quyét dinh cdp vin
biang bao ho.

2.2. Ddnh gid thuc tién dp dung

Theo quy dinh ctia Luat SHT'T nim 2005 cung nhu cdc thong tin duge
dang tai trén website chinh thic cia Cuc SHTT, cdc hudng dan ve viéc bio
h¢ nhin hi¢u 4m thanh thuc t€ vin con khd han ché va chua cu thé, giy kho
khin cho cdc doanh nghi¢p cting nhu ngudi dan dé c¢6 thé theo doi va tim
hiéu v¢ hinh thiic bio ho nay. Cu thé:

8 Australia Government, IP Australia, “Trade Marks Manual of Practice and Procedure”,
https://manuals.ipaustralia.gov.au/trademark/3.-representation-of-the-trade-mark---general,
truy cap ngay 04/10/2023.

9 Thong tu s6 18/2011/BKHCN-SHTT ngay 22/7/2011 cua Bé Khoa hoc va Cong nghé vé
Sua d6i, b6 sung mot s¢ quy dinh cua Thong tu s6 01/2007/TT-BKHCN ngay 14/02/2007,
dugc sta d6i, bS sung theo Thong tu s¢ 13/2010/TT-BKHCN ngay 31/7/2010 va Thong
tu s6 01/2008/TT-BKHCN ngay 25/02/2008 dugc stia ddi, bé sung theo Thong tu s§
04/2009/TT-BKHCN ngay 27/3/2009.
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Thii nhdt, Cuc SHTT chua c6 hudng dan, quy dinh cu thé va chi tiét vé
riéng nhin hi¢u Am thanh. C6 thé thiy, nhin hiéu Am thanh 2 mét khdi niém
khd mdi va Ia nhan hiéu phi truyén théng, khong thé dugce biéu thi, dién dat
hay nhin thdy nhu cdc nhan hiéu truyén thong khic nén can ¢6 hudéng dan
va sy truyeén dat thong tin cy thé d¢€ ting khi ning dp dung thuc t&, dua quy
dinh phdp luat vao hi¢n thuic. Tuy nhién cdc diéu khoan cta Luat SHTT nam
2005 chi quy dinh dp dung chung cho cdc loai nhin hi¢u vé cin cu xdc lap,
yéu cau d6i véi don ding ky, cdch thic thim dinh... Xét theo tinh chét cia
am thanh Ia khong thé nhin thiy, khé dién dat thanh 161 vin va hinh dnh thi
viéc moét nhan hi¢u am thanh phéi dua vao cic quy dinh, diéu kién chung
vé cdc nhan hiéu truyén théng c¢6 thé 1a kho khin va bit 161 cho cdc chu don
diang ky nhan hiéu dé chuin bi ho so dat chuin cho nhan hiéu cua minh.

Thit hai, mic du Viét Nam da thiia nhan va cho phép dang ky nhan hi¢u
am thanh tit nam 2022, hi¢n nay di qua gin hai nam k€ ti ngay bit dau cho
phép nop don, trong to khai ding ky danh cho nhan hiéu van chua dugc cu
thé héa. D€ ding ky bao ho nhan hiéu 4m thanh, ngoai viéc cha don ding ky
phédi dinh diu vao 6 “Nhan hi¢u am thanh” thi trong mau t6 khai ding ky
khong con yéu cau cung cip thém thong tin nao cuy thé cho cdc dic trung caa
nhin hi¢u am thanh ma cdc yéu ciu van theo miu chung cia cdc nhan hi¢u
truyén théng. Vi du: phin “mo ta nhan hi¢u” don yéu ciu cung cip thong tin
vé mo ta bang 161 van, trong khi d6 Luat SHTT nam 2005 khong quy dinh
don nhin hi¢u am thanh phai nop mo ta bang 161 vin.

Tham khio don ding ky ctia Uc duge ding ti trén trang SHTT cuaa Uc,
khi truy cap vao phan nhan hi¢u sé thdy xuit hién phan ding ky dugc chia
thanh cdc loai nhan hiéu khdc nhau: nhian hiéu ti hoic cum tii; nhan hiéu
tii hodc cum tir cich di¢u; nhan hi¢u logo (khong kém vin ban); nhan hi¢u
ba chiéu; nhan hi¢u am thanh; nhan hiéu mau sic; nhan hiéu chuyén dong;
nhin hi¢u khdc (mui, cdm nhan, vi...). Khi chon phan loai muyc nhin hi¢u
am thanh, trong don cting sé dua ra cdc yéu cau ding tai t¢p am thanh kem
cdc hudng dan veé giéi han dung lugng 16n nhit cua tép (40mb), loai tép dugc
chap nhan gom MP3, WAV, MPG, MPEG, MP4 va phan dung dé mo td am
thanh véi vi du [a ti€ng ché sua theo giai diéu “Waltzing Matilda”."

Bén canh d6, dit Cyc SHTT da cung cip video hudng dan tha tuc ding
ky nhan hié¢u cting nhu cdch dién t6 khai ding ky nhan hi¢u nhung trén video
van chua cip nhat hinh danh minh hoa hudng dan cho phian nhan hi¢u am thanh.

Hién nay hinh thic nop don truc tuyén néi chung vin chua phé bién
nén con khd it cic doanh nghiép, cd nhan hay t6 chuc ¢6 chiing thu s6 va cha
ky s6. Chinh vi it st dung nén khi yéu ciu phai ¢6, cic doanh nghi¢p mdi

10 Australia Government, IP Australia, “Apply for IP rights, Trademark”, https://portal.ipaustra-
lia.gov.au/apply/trade-mark/trade-mark-details, truy cap ngay 07/10/2023.
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ti€n hanh chuin bi ho so va dgi duge duyét, hoic néu lam tii trudce thi cung
can tén chi phi duy tri ching thu s6, chu ky s6 vi chiing chi ¢6 hi¢u luc trong
mot thoi gian nhit dinh. Qua d6 ¢6 thé thdy hinh thiic nay sé lam tang thoi
glan va tinh phtic tap cho quy trinh nép don ding ky bio ho nhan hi¢u. Béi
vdi nhan hi¢u 4m thanh thi viéc ndp don tryc tép gip bat cip boi trong to
khai doanh nghiép can in kém mau nhin hiéu, ma 4m thanh khong thé duge
in ra nhu hinh anh; Luat cang quy dinh doanh nghiép phai gti tép 4m thanh
kém vdi don dang ky nhung khong quy dinh ro nop kem tép 4m thanh bang
cdch nao. Ditu nay cho thidy sy mau thuan gitia quy dinh cia phdp luat va
thuc tién dp dung cua Viét Nam.

Thii ba, cdc doanh nghi¢p con gip khé khan trong viéc tra ciiu va tim
hiéu thong tin vé ding ky bao h¢ nhan hiéu am thanh. Cé thé tham khio
ciu triic cia website thuéc Co quan SHTT Lién minh chau Au (European
Union Intellectual Property Office, EUIPO). Khi muén tim thong tin lién quan
dén nhan hiéu am thanh, cdc doanh nghiép c6 thé truy cip phan “Trademark
guidelines” tii trang chu, sau d6 4n vao cdc muc duge chia nho dé di chuyén
dén phin hudng dan riéng danh cho nhan hi¢u am thanh. Phan dau vé am
thanh trén trang web cung cdp thong tin chi tiét vé ding ky nhan hi¢u am
thanh, bao gdbm dinh nghia, yéu ciu nép tép am thanh, va nhang luu y khi
thé hién hinh thic Am thanh. Cdc vi du minh hoa r6 rang, cung véi phan vé
can cu ti ch6i bao ho va so sdnh cic truong hgp bi tit chéi va duge chip nhan.
Trang web con cung cdp vi du nhan hi¢u am thanh ¢é kém hinh anh khuong
nhac va t¢p 4am thanh nghe dugc, giip doanh nghié¢p dé dang nim bit.

Thit tu, Luat SHTT nam 2005 va cdc vin ban hudng dan khdc chua ¢6
quy dinh cu thé d6i véi miu nhan hi¢u Ia t¢p am thanh. Luat SHTT nim
2005 hién nay quy dinh mau nhan hi¢u trong don dang ky nhan hi¢u nhu
sau: “...Néu nhan hi¢u la 4m thanh thi mau nhan hi¢u phii Ia t¢p am thanh
va ban thé hi¢n dudi dang do hoa ctia 4m thanh d6” (khoan 2 Biéu 105). Tuy
nhién, viéc dp dung quy dinh nay vao thuc tién c¢6 thé gay khé khan cho ca
nguoi ndp don ding ky cung nhu Cuc SHTT, béi vi néu nguoi ding ky gui
mau nhan hi¢u la tép am thanh ho can biét thém quy dinh chi tiét vé viéc
sao luu am thanh dudi dinh dang t¢p nao hay dung luong cua méi t¢p la bao
nhiéu. Ngoai ra, viéc thu thap, téng hgp va thim dinh nhting t¢p 4m thanh
vdi dung lugng da dang khdc nhau cung giy ra khé khan cho Cuc SHTT béi
su thiéu nhit qudn gitia cdc tép nay. Trong khi d6, phdp luat SHTT 6 Uc va
cdc nudc thudce Lién minh chau Au da ¢6 nhting quy dinh rit chi tiét vé yéu
cau d6i vdi tép am thanh va giéi han cua tép.

Theo thong tin trén website chinh thic cia Co quan SHTT Uc, muc
3.3.1 phan 10 S6 tay thuc hanh va tha tuc nhan hi¢u (Trademarks Manual of
Practice and Procedure) dua ra hudng din nhu sau: Trong hiu hét cic truong
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hop, ngusi ndp don sé can nép ban sao am thanh thuc t& duge yéu cau lam
nhin hi¢u. Ban sao nay can phai dugc cung cip trén moét phuong tién cho
phép dé dang sao chép, luu trti va phdt lai 4m thanh. Pia CD, DVD va cdc tap
tin Am thanh ky thuat s6 nhu MP3 1a phuong ti¢n phit hgp va phé bién nhat.
Néu khong thé cung cip am thanh thuic t€ tai thoi diém nop don, ching han
nhu khi nguoi nop don gip khé khin trong vi¢c dinh kém t¢p 4m thanh vao
don diang ky dién tt, thi phuong tién chia am thanh d6 phai dugce gt dén
Vin phong cang sém cang t6t sau khi nop don."!

Bén canh d6, theo thong tin trén website chinh thiic caa EUIPO, ké tu
ngay 01/10/2017, tai cdc nudce thude EU, ngusi nop don chi c6 thé ndp tép
tdl tao am thanh hoic thé hién chinh xdc am thanh dudi dang nét nhac dé
ding ky nhan hi¢u 4am thanh. Van phong nay ctung chi chdp nhan dm thanh
dugc gui dudi dang JPEG hoic MP3 (dung lugng khong qud 2Mb).'?

Thii nam, Luat SHT'T nam 2005 va cdc vin ban hudng dan khdc chua c6
quy dinh cy thé d6i véi dang do hoa cia nhian hiéu 4m thanh.

Luat SHTT nam 2005 hién nay quy dinh mau nhin hi¢u trong don dang
ky nhan hi¢u nhu sau: “...néu nhan hiéu la 4m thanh thi mau nhan hi¢u phai
Ia t¢p am thanh va ban thé hién dudi dang d6 hoa ctia 4m thanh d6” (khoan 2
bieu 105). Tuy nhién, néu chi dya theo quy dinh trén, ngusi ndp don ding
ky chua biét dugc dang do hoa ctia mau nhan hi¢u am thanh dugc chip nhan
6 day Ia dang nao, liéu c¢6 thé Ia nét nhac, séng am hay phan mo ta bing 151
van hay khong?

Trong khi d6, phdp luat SHTT & Uc da c6 nhting quy dinh rit chi tiét
vé yéu cau d6i véi mau nhan hiéu dugce gt dudi dang do hoa. Theo thong
tin trén website chinh thiic cia Cuc SHTT Uc, muc 6.1 phan 21 Sé tay thuic
hanh va tha tuc nhan hiéu dua ra nhiing yéu cau vé dang d6 hoa va mo6 ta cua
mau nhan hi¢u 4m thanh: Pon ding ky nhan hi¢éu 4m thanh phai bao gom
phan trinh bay dudi dang do hoa ctia nhian hi¢u. Cdc am thanh ¢6 thé duge
mo ta bang 161 don nhu “CLIP CLOP MOQO”. Nét nhac duge chip nhan
nhu Ia mét dang do hoa ciia mau nhan hiéu am thanh bao gom mot ban nhac.
Tuy nhién, mot doan nét nhac dai nhu ban nhac hoan chinh cia dan nhac
glao hudng hay piano khé ¢6 thé ddp ung cic yéu cau vé kha ning ding ky.

Thong thuong, cdc n6t nhac ctia mot tic pham cu thé sé phu hgp dé
dang ky nhan hi¢u hon Ia chi tén ctia né. Trong don ding ky, bén canh nop
dang trinh bay bang do hoa, ngusi nop don cting can phai cung cip phin mo
ta r6 rang va ngin gon vé nhan hi¢u nhu mot sy chuing thuc.

11 Australia Government, IP Australia, “Trade Marks Manual of Practice and Procedure”,
https://manuals.ipaustralia.gov.au/trademark/3.-representation-of-the-trade-mark---general,
truy cap ngay 04/10/2023.

12 European Union Intellectual Property Office, “Trade mark examples”, https://euipo.euro-
pa.eu/ohimportal/en/trade-marks-examples?fbclid=IwAR 0uS7COS5FLKfAI3ADY e PHQ-
CylsctBEepM7BTqLcngCb7qAGxtQ7ahxVec, truy cap ngay 04/10/2023.



70 TAP CHI KHOA HQC PHAP LY VIET NAM SO 08 (180)/2024

Thit sau, viéc tim ki€ém va tra ctiu nhan hiéu am thanh da duge bao ho
tai Viét Nam van con gip nhieéu kho khian béi khong ¢ mét website chinh
thiic nao téng hop lai nhiing nhan hiéu nay.

Mic du ngudi ding ky ¢6 thé dé dang tra ciiu nhan hi¢u da duge bao ho
qua Thu vién s6 vé sé htiu cong nghi¢p trén nén tang WIPO Publish (day la
cong cu tra ciu thong tin s6 htiu cong nghiép do T6 chiic SHTT thé gidi hd
tr¢ va phoi hop véi Cuc SHTT xdy dung), song hién nay nén taing nay chua
cap nhat nhing thong tin mdi nhét vé cdc nhan hi¢u 4m thanh da dugce bao
ho trong thoi gian gan day. Diéu nay ¢6 thé gay khd khin cho cde chu sé hau
nhin hi¢u trong trudng hgp ho mudén kiém tra xem ddu hiéu minh muén
dang ky c¢6 dang tring hay “tuong tu giy nham 1an” véi cdc nhan hi¢u da
dugc dang ky trudc d6 hay khong,

So sdnh véi phdp luat & cdc nude EU, hién nay chung ta c6 thé dé dang
tim ki€ém thong tin chi tiét vé cdc nhan hiéu am thanh da dugc bao ho trén
website chinh thiic ctia EUIPO. Vi du: chi bing moét thao tic bim vao ma
EUTMO017975948 hién thi trong muc Trademark examples trén website cua
Vin phong Sé htiu trf tu¢ ctia Lién minh Chau Au, ngusi ding ky c6 thé dé
dang tim hiéu cic thong tin cu thé nhu thoi han bio ho, chu s6 htiu va ngusi
dai di¢én cia nhan hi¢éu am thanh nay; tham chi nguoi dang tra ciu cing cé
thé truy cip va nghe tép am thanh cia nhan hi¢u nay.

Thit bdy, Luat SHTT nam 2005 chua ¢ quy dinh cu thé vé quy trinh
thim dinh don dang ky dé xdc dinh xem diu hiéu 4m thanh d6 c¢6 ddp ung
dugc cdc yéu cau bao ho hay khong.

Mic du am thanh da duge cong nhan Ia mot dang nhin hi¢u dé phan
biét cdc san phdm hoic dich vy tii cdc nha san xudt va kinh doanh khdc nhau
nhung dé€ nhan biét dugc am thanh thi con phu thuoc vao nhiéu yéu t6 boi
thinh gidc, thinh luc va khi ning cam thu 4m thanh ctia méi nguoi la khdc
nhau. Do vay 6 mdi qudc gia, mdi khu vic sé ¢6 nhiing quy dinh khdc nhau
veé dieu kién bio ho nhin hiéu am thanh va quy trinh thdm dinh don ding ky
trong tiing truéng hop cu thé.

Sau khi duge nop tai Cuc SHTT Viét Nam, don ding ky nhan hié¢u can
phai trdi qua mot qud trinh thim dinh béi tham dinh vién ¢é chuyén mon
trong linh vyc nay trudc khi két luan. Tuy nhién, d6i véi cdc ddu hi¢u am
thanh phuc tap, thim dinh vién can ¢ mét s6 tiéu chi cu thé dé Iam can cu
thim dinh, nén viéc dinh gid 4m thanh 6 méi ngudi ¢6 thé khdc nhau, day Ia
viéc mang tinh chuyén mon va chu quan.

3. Mot s6 giai phap

Dé ¢6 thé ting tinh dp dung thuic tién cho viéc bao ho loai nhan hi¢u Am
thanh, nhém tdc gia dé xudt moét s6 giai phdp:

Thit nhdt, website ctia Cuc SHTT Viét Nam cian nang cdp d€ thuan loi
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cho doanh nghiép tra ciu thong tin. Website Thu vién s§ vé sé htiu cong
nghi¢p trén nén ting WIPO Publish can cip nhit thong tin vé nhan hi¢u am
thanh da dugc bao ho. Tit ca dii liéu vé nhan hiéu 4m thanh cin ding tii truc
tuyén, hodc néu chua cé thi ciing phai dé cap ro. Viéc tra ciiu nay gitip chu sé
hou nhan hiéu trinh canh tranh khong lanh manh va tiét ki¢m thoi gian, chi
phi trong qud trinh ding ky..

Website chinh thiic ctia Cuc SHTT Viét Nam can nang cip dé€ hién thi
thong tin ro rang hon, gitip nguoi tra cdu thuin tién hon. Vi dy, phian nhan
hi¢u da ding ky nén dugc phan loai thanh nhan hi¢u truyén théng va phi
truyén théng, gitip ngudi dung dé dang tim ki€m thong tin nhu thoi han bio
ho va chu sé hou. Website cting nén bé sung quy dinh vé thu tuc ding ky
nhin hi¢u am thanh, bao gobm don ding ky va yéu cau d6i véi mau am thanh.
Trang web c6 thé hoc hoi tti EUTPO Guidelines, noi cung cdp chi tiét vé tha
tuc ding ky nhan hi¢u va cdch trinh bay mau am thanh dugc chip nhan hoic
khong duge chap nhan, nhu nét nhac don, tit tigng thanh hay mé ti bang 16i.

Thit hai, Luat SHTT nam 2005 can b6 sung di¢u luat quy dinh cu thé
hon vé déi tugng bao hé la nhan hiéu am thanh bao gom: diéu ki¢n bao ho
va hinh thic thé hi¢n. Cé6 thé hoc héi quy dinh vé hinh thic thé hién caa
mau nhan hiéu 4m thanh quy dinh trong luat Uc. Co quan SHTT Uc ¢6 quy
dinh chi tiét ring ngudi nop don ¢ thé nop miu 4m thanh dudi bén hinh
thuic thé hién tuong ung vdi cdc loai am thanh khdc nhau bao gom: khuong
nhac, séng Am, phian mo ta bang 16i va mau vat t¢p am thanh nhu CD/ DVD.

Tai Viét Nam, néu ngudi ding ky nép tép am thanh, can c¢é quy dinh
cu thé vé dinh dang va dung lugng caa tép. Quy dinh nay phai dya trén dieu
kién co s6 vat chit va kha nang thyc t&€ caa Cuc SHTT Viét Nam, co quan
duy nhit tiép nhan va thdm dinh cic don ding ky nhin hi¢u. Piéu nay dam
bao quy dinh phtt hgp vdi tinh hinh thyc tién, tao sy thuin tién cho thaim
dinh vién. Ngoai ra, néu yéu cau nép mau am thanh kém mo ta nhan hiéu,
can quy dinh ro néi dung mo ta, vi du nhu: cdc yéu t& cdu thanh am thanh,
loai 4m thanh, va y nghia ctia dm thanh.

Thit ba, d€ tao diéu ki¢n thuan lgi hon cho doanh nghié¢p dang ky bao ho
nhan hi¢u 4m thanh truc tuyén, cin don gian héa quy trinh noép don, vi hién
nay viéc st dung chiing thu s6, chui ky s6, va tai khoan dién ti con phuic tap
va t6n kém. Tdc gia dé xuit viec ndp don ding ky bao hé nhan hiéu am thanh
nén két hop hai phuong thic tryc tiép va truc tuyén. Doanh nghiép c¢6 thé
truy cap website ciia Cuc SHTT dé€ ding ky tai khodn, dién don truc tuyén,
cung cip tép am thanh, ban d6 hoa, mo ti bing 161 va thong tin lien quan dén
nhan hiéu va doanh nghi¢p. Sau khi nop don truc tuyén, doanh nghi¢p can
dén Cuc SHTT dé€ hoan thién cic tha tuc con lai nhu nép phi, 1¢ phi va cdc
tha tuc khdc..
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Thit tu, d€ cai thién quy trinh ding ky nhan hi¢u am thanh, to khai can
phan loai theo loai nhan hié¢u, bé sung phan ding tai tép am thanh va hudng
dan dién don chi tiét. Doanh nghi¢p can dinh ddu 6 nhan hiéu am thanh, nop
anh do hoa, t¢p am thanh, va mo ta 4m thanh. Tham dinh vién can kién thuc
da dang d¢€ ddnh gid tinh phan biét va phi chiic ning ctia Am thanh. Ngoai ra,
can tang cudng dao tao va cung cip hudng dan cy thé trén website.

Thit nam, can ban hanh cdc vin ban hudng dan thi hanh Luat (nghi dinh,
thong tu) va cdc vin ban khdc (nhu quy ché thim dinh) trong d6 hudng dian
chi tiét cdc quy dinh vé nhan hi¢u trong Luat, tiéu chi xdc dinh yéu t6 xam
pham quyén d6i véi nhan hi¢u am thanh, vi du vé cic van dé lién quan dén
nhan hi¢u 4m thanh nhu: cich thic nop don ding ky nhan hi¢u la nhan hi¢u
am thanh; tiéu chi xdc dinh yéu t6 xdm pham quyén d6i vdi nhan hiéu am
thanh... Quy ché thim dinh cting can dugc xay dung mot cich day du, duc
két tit kinh nghiém thuc tién cua hoat dong tham dinh va cin cap nhat thuong
xuyén, cong khai quy ché nay. @
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