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HOC THUYET VI PHAM VO HAI TRONG TU PHAP
HINH SU HOA KY VA VI PHAM TO TUNG
KHONG LAM THAY POI BAN CHAT
VU AN TAI VIET NAM

VO MINH KY
Vién Kiém sit Nhan dan Quan Ninh Kiéu, Thanh phé Can Tho
People’s Procuracy of Ninh Kieu District, Can Tho City
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NGUYEN PHUONG ANH
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Email: amelia.nguyen.1989@gmail.com
Tom tat
Trong hoat déng diéu tra, tnry (6, xét xit v dn hinh su, luén tiém dn nguy co phat sinh vi pham,
sai sot vé thii tyc t6 tung hinh su. Viéc xdc dinh miic d vi pham thii tuc 6’ tung nhu thé nao th
0 thé xem xet vi pham la nghiém trong hay vé hai khi tién hanh xét xit phiic thdm hodc gidm doc
thdm la cdn ai quan trong dé quyét dinh ity an dé diéu tra lai hodc xét xit lgi. Bai viét tnidc hét
gidi thiéu hoc thuyét “vi pham vé hai” trong tu phap hinh sy Hoa Ky, sau dé phdn tich cdc “vi
pham 16 tung nhing khéng lam thay ddi ban chdt vu an” tai Viét Nam. Trén co s6 do, bai viét dua
ra khuyén nghi vé vigc xdy dung quy dinh vé loai vi pham nay trong t6 tung hinh sy Viét Nam.
Tu khoa: vi pham v6 hai, vi pham 16 tung, bdn chdt vu dn, t6 tung hinh su
Abstract
During the investigation, prosecution, and adjudication of criminal cases, there is carry the risk
of procedural violations and errors. When conducting appellate or cassation trials, it is crucial to
determine the seriousness or harmlessness of any procedural offences to decide whether to cancel the
judgment for re-investigation or re-trial. The authors introduce the doctrine of “harmless error” in the
United States criminal justice system and analyzes the “procedural violations that do not change the
nature of the case” in Vietnam. Finally, the authors recommend developing regulations on this type
of violation in Vietnam’s criminal procedure lane.
Keywords: harmless error, procedural violations, nature of the case, criminal procedure
Ngay nhan bai: 09/02/2024 Ngay duyet dang: 15/4/2024

Hoat dong t6 tung hinh su (TTHS) la hoat dong cua con ngusi, ma
con ngudi thi luon ¢6 rai ro mic sai im.' Do d6, bat ky mot vu
dn n2o cing déu tiém 4n nguy co ¢6 vi pham vé t6 tung. Tuy nhién, néu vi
moét vi pham khong ding ké ma huy dn dé€ diéu tra, xét xu lai thi sé hao ton
nguodn luc khong cian thiét. Nguoc lai, néu ¢é nhting vi pham anh hudéng
ding ké dén phdn quyét thi s¢ khong dam bao sy chinh xdc cta t6 tung. Vi
vay, viéc xdc dinh chinh xdc muic d¢ nghiém trong cia vi pham t6 tung la doi
héi chinh ddng dé€ viia dam bao tinh chinh xdc cua viée gidi quyét vu dn, viia
tiét kiém nguon luc.

1 “Loai nguoi khong phai la bt kha sai Jam; chan ly cia ho phan nhitu chi la cic chan ly mot
nta”. Xem thém: John Stuart Mill, Ban vé Tu do (Nguyén Van Trong dich), Nxb. Tri thic, Ha
Noi, 2012, tr. 132 — 133.
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Tai Hoa K¥, hoc thuyét “vi pham vo hai” (the hanmless error doctrine) dugc
su dung dé dinh gid muic d¢ nghiém trong ctia moét vi pham cé du dé lat
nguoc phdn quyét so thim hay khong. Néu mét vi pham t6 tung duge xem
12 v6 hai thi phdn quyét so tham sé duge giti nguyén, va ngugc lai. Tai Viét
Nam, thuic tién xét xtt cho thdy cdc thim phdn phuc thim va gidm déc thim
(GDT) da st dung thuat ngti “vi pham t6 tung nhung khong lam thay déi ban
chat vu dn”” d€ chi loai vi pham tuong tu. Tuy nhién, phdp luat Viét Nam lai
chua c6 quy dinh vé viéc xdc dinh truong hop trén. Do dd6, bai viét tién hanh
nghién ctu “vi pham vo hai” trong tu phdp hinh sy Hoa Ky va “vi pham t&§
tung nhung khong lam thay d6i ban chit vy dn” tai Viét Nam, tii d6 dua ra
khuyén nghi cho trong viéc xdc dinh loai vi pham nay.

1. Hoc thuyét vi pham vo6 hai trong tu phap hinh sy Hoa Ky

Tai Hoa Ky, hoc thuyét vi pham vo6 hai 1a mét trong cdc hoc thuyét duge
st dung nhiéu nhit trong cdc phién toa phic thim.> Hoc thuyét nay han ché
s6 [an xét xu lai trong trudng hop ¢ vi pham trong qud trinh t6 tung nhung
khong anh hudng dén két quai giai quyét vu dn, tii d6 gay lang phi nguon luc.
Khi duong su khdng cdo vily do ¢6 vi pham t6 tung lam anh huéng dén phdn
quyét so thim, Toa dn phic thim phai xem xét muic do nghiém trong ctia vi
pham dé€ quyét dinh viéc huy bé phdn quyét so tham.? Trong truong hop vi
pham nghiém trong, Toa dn phiic thim c6 thé huy bo phin quyét so tham.
Ngugce lai, néu vi pham “vo hai” (hanmless), toa dn phuc thim sé cong nhan
phdn quyét so thim.*

Hoc thuyét vi pham v6 hai ¢6 ngudn géc tii Anh vdi phin quyét cua
Toa dn viing Exchequer trong vu dn dan sy Crease v. Barrett nam 1835.
Trong vu dn, Toa dn di dp dung nguyén tic “tu dong dio nguoc” trong
truong hgp ¢d vi pham trong xét xu. Theo dé, néu ¢6 vi pham trong viéc
ti€p nhan bang chuing din t6i hé qua gy dinh kién lam anh huéng tdi két
qua xét xt1, Toa dn sé ty dong dio ngugc phdn quyét, vi du nhu tli tuyén cé
to1 thanh vo6 t61.> Muc dich cua nguyén tic nay la bdo vé quyén con ngusi
tli cdc vi pham t6 tung. Nguyén tdc nay tré nén phé bién trong thuc tién
xét xu voi tén goi [a nguyén tic Exchequer. Tuy nhién, nguyén tic nay sau
dé6 da bi dp dung moét cdch ciing nhic, dan dén hau qui gain nhu moi phdn
quyét déu sé tu dong bi dao ngugc néu bi phdt hién ¢é vi pham t6 tung,

2 William M. Landes and Richard A. Posner, “Harmless Error,” Journal of Legal Studies, No.
1(30), 2001, tr, 161, https://doi.org/10.1086/468115.

3 Farlex, Inc, “Harmless Error Rule”, https://legal-dictionary.thefreedictionary.com/Harm-
less+error+rule, truy cip ngay 5/11/2023.

4 LII/Legal Information Institute, “Rule 52. Harmless and Plain Error”, 2023, https://www.
law.cornell.edu/rules/frcrmp/rule_52, truy cap ngay 5/11/2023.

5 Wayne R. LaFave, Gerald H. Israel, and Nancy J. King, Criminal Procedure, Vol. 7, Thomson
Reuters, Saint Paul, 2015, § 27.6(a).
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bat ké muic do nghiém trong.® Cho tdi tin nim 1873, Nghi vién Anh méi
dieu chinh viéc dp dung quy tic nay thong qua Pao luat Tu phdp (Judicature
Act) va chi cho phép dio nguge phdn quyét khi ¢6 vi pham nghiém trong.’

Tai Hoa Ky dau thé ky 20, nguyén tic Exchequer van tic dong manh mé
dén cdc thdm phdn phiic thim, do dé ho da thusng xuyén lat nguge phin
quyét so thdm dua trén nhiing vi pham khong ding ké. Cdc nha luat hoc da
chi trich cdc Toa dn phtic thim [a “nhiing thanh tr1 bit kha xAim pham vé mijt
ky thuat” (impregnable citadels of technicality). Trong mot vu dn, viéc bo sét mao
tl “the” trudc cum tii “peace and dignity” trong ban cdo trang da dan dén viéc
lat ngugc phdn quyét so tham, sau d6 két hop véi cde 161 nho khdc da dan dén
viéc vu dn bi xét xu lai bon an trude khi dua ra phin quyét cudi cung. Cdc
luat su chi cin tim nhiing sai sét nho dé 1at nguge ban dn va cho ho thém co
hoi khidng cdo.®

biéu nay da dan dén su phan déi kich liét cia cong chiing va giéi chuyén
mon, tii d6 ndy sinh mét phong trao thuic ddy ban hanh luat khic phuc sai
s6t t6 tung, tranh lat ngugce ban dn so thim khong can thiét va tuy tién. Vién
Luat Hoa K¥, Lién doan Luat su Hoa Ky, va mot s6 hoc gia phdp ly da cuing
nhau dé xuit moét luat vé vi pham vo hai vao nim 1919. Tu day, Nghi vién
Hoa Ky da thong qua va dp dung hoc thuyét vi pham v6 hai cho cdc Toa dn
phtic thim lién bang bing mot ban stia d6i, bé sung cua Pao luat tu phdp.
Theo d6, bitu 269 quy dinh: “Khi xét xi phuc thim trong bit ky truong
hop nao, dan sy hay hinh sy, Toa dn sé dua ra phidn quyét sau khi xem xét toan
bo ho so, ma khong duge xem xét, dinh gid cic 161 ky thuat, khiém khuyét
hoic ngoai 1¢ khong anh huéng dén quyén co ban cta cdc bén.” Céc nha cai
cdch hy vong dieu khodn nay sé cdi thién hiéu qua tu phdp va ning cao niém
tin cua cong ching vao h¢ théng tu phdp hinh su.” Hién tai, Pieu 52 muc a
cua Quy tic t6 tung hinh sy lién bang (Federal Rules of Criminal Procedure) quy
dinh “bat ky 161, thi¢u sét, bat thuong hoac khdc biét nao khong anh hudng
dén cdc quyeén co ban déu phii duge bo qua”."’ Trude nhting nam 1960, viéc
dp dung phan tich vi pham vo6 hai chi dp dung déi vdi cdc vi pham thong

6 Khi ddnh gid veé viéc st dung nguyén tic nay, Thim phdn Traynor khing dinh ring “Quy tic
Exchequer khong dugce phdt minh ra...  Crease, ma Ia do cdc thim phdn da hiéu sai tien 1¢
khi dp dung Crease vao trudng hop cta thsi diém nay.

Xem: Crease v Barrett, 149 Eng. Rep. 1353 (Exchequer 1835); Roger Fairfax, “A Fair Trial,
Not a Perfect One: The Early Twentieth Century Campaign for the Harmless Error Rule”,
Marquette Law Revie, No. 2(93), 2009, tr. 435.

7 Roger Fairfax, “Harmless Constitutional Error and the Institutional Significance of the Jury,”
Fordham Law Review, No. 4(76), 2008, p. 2032.
8 Ross C. Reggio, “Harmless Constitutional Error: How a Minor Doctrine Meant to Improve

Judicial Efficiency is Eroding America’s Founding Ideals”, CMC Senior Theses, 2019, tr. 28,
https://scholarship.claremont.edu/cmec_theses/2253, truy cap ngay 5/11/2023.

9 Ross C.Reggio, tldd, tr. 28 - 29.

10 Nguyén vin: “Rule 52 (a) Harmless Error. Any error, defect, irregularity, or variance that
does not affect substantial rights must be disregarded”.
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thudng (non-constitutional error) ma khong dp dung déi véi vi pham hién phdp
(constitutional error). Vao lic d6, mot vi pham hién phdp khong duge xem la vo
hai."" Tuy nhién, Toa dn T6i cao Hoa Ky trong vu dn Chapman v. California,
386 U.S. 18, nim 1967 da két luan rang ké ca viéc vi pham mét s6 quyén
hién dinh, néu khong ding ké va khong quan trong, van c6 thé duge xem la
v6 hai.'? Toa dn cho ring, diém quan trong phai xem xét Ia liéu c6 bat ky kha
nang hop ly nao cua viéc bang chiing bi khi€u nai (cé vi pham) c¢6 thé gép
phan vao viéc két 4n hay khong."?

Viée xdc dinh mét vi pham vo hai Ia khong hé don gidn, béi rit kho dé
dinh gid muic do anh hudng ciia mot vi pham dén két qua caa phién toa.™
Phfa bi cdo phai ching minh vi pham ¢6 kha ning anh huéng dén két qua giai
quyét vu dn dé c6 thé dio nguge phan quyét. Vi dy, trong vu dn Strickland v.
Washington 466 U.S. 668 nam 1984, bi cio David Washington di khdng cdo
vdi ly do khong duge luat su hd tro hiéu qua, da vi pham quyén bao chua tai
Tu chinh dn thu 6, nén bi cdo da bi tuyén dn t hinh. Toa dn t61 cao khi xem
xét vy 4n nay da xdc dinh ring, dé€ c6 thé 1at nguge phdn quyét, bi cdo phai
ching minh hai diéu kién: (1) luat su da khong hod tr¢ hiéu qua, va (1) phai
chiing minh ring néu bi cdo dugc luat su ho trg hiéu qua thi ding lé phdn
quyét sé khdc.®

Nhu vay, viéc danh gid mic d¢ nghiém trong cua vi pham chu yéu dua
vao muic d¢ anh hudng cua vi pham dé dén véi két qua phién toa (result-based
harmless error review).'* C6 nhiéu cdch thiic khdc nhau xdc dinh mot vi pham Ia
vo hai hay khong. Thii nhdt, Toa phuc thim c¢6 thé dénh gid vi pham mot cich
doc lap, tich roi véi cde chiing cd hop phdp khéc trong vu dn. Néu Toa nhan
thdy vi pham nay giy hai (prejudicial) dén két qua phién toa so thaim thi khong
dugc xem day Ia vi pham vo hai. Thii hai, Toa dn phiic thim c6 thé dinh gid
vi pham trong mdi lién h¢ vdi cdc chuing cu khdc ctia vy dn. Theo hudng tié€p
can nay, mét vi pham duge xem Ia vo hai néu khong thé chiing minh vi pham
nay ¢6 kha niang hop 1y (reasonable probability) nao anh huéng dén viéc két to1.
Thit ba, mét vi pham sé duge xem la vo hai néu vi pham dé dya trén chiing
cu 1a su 1ap lai hoic chi nhin manh thém néi dung (merely cumulative) ctia cic
chung ci hgp phdp khdc trong vu dn. Thii tur, néu loai bo chuing cu ¢6 vi pham

11 Yale Kamisar et al., Modern Criminal Procedure: Cases, Comments, and Questions, St. Paul, Minn.:
West Academic Publishing, 2015, tr. 1451.

12 Chapman v. California, 386 U.S. 18, 1967, tr. 22.

13 Chapman v. California, 386 U.S. 18, 1967, tr. 24.

14 Stephen A. Saltzburg, “The Harm of Harmless Error,” Virginia Law Review, No. 6(59), 1973,
tr. 990, https://doi.org/10.2307/1072157.

15 Nguyén vian: “The defendant must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different”. Xem:
Strickland v. Washington, 466 U.S. 668, 1984, tr. 694.

16 Justin Murray, “A Contextual Approach to Harmless Error Review”, Harard Law Review, No.
7(130), 2017, tr. 1974 — 1975, https://www jstor.org/stable/44865631, truy cap ngay 5/11/2023.
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ma cdc chiing cu budc t61 con lai van du d€ Iam co s6 cho phdn quyét xét thiy
bi cdo ¢6 t61, thi vi pham d6 duge xem [a vi pham vo hai."”

Cdc vi pham hién phdp thusng doi héi tiéu chuin xdc dinh vi pham vo
hai cao hon cdc vi pham thong thuong. Nhu phan tich 6 trén, déi véi cde vi
pham thong thutng, tiéu chuin dugc dp dung la “kha ning hop 1y (reasonably
possibility), theo d6 vi pham do tic dong khong ding ké trong viéc dua ra phin
quyét.'® P6i véi cdc vi pham hién phdp, tiéu chuin dp dung la phai khong c6
nghi ngo hop ly (beyond a reasonable doubt) vé viéc vi pham trong xét xui ¢ kha
nang tic dong dén phin quyét. Piéu nay c6 nghia Ia Toa dn phuc thim phai
hoan toan tin tudng ring bit k¥ sai sét nao xay ra trong qud trinh xét xu [a vo
hai va khong dé lai bat ky sy nghi ng6 hop ly nao vé tinh vo hai ctia vi pham."

C6 thé thiy 1¢i ich 16n nhit cta viéc dp dung hoc thuyét nay la gitip
tiét kiém ddng ké nguodn luc trong trudng hop xdy ra vi pham vo hai trong
qud trinh t6 tyng, ma van khong lam anh huéng dén phin quyét. Tuy
nhién, néu khong thé xay dung dugc tiéu chuin dé xép loai miic do nghiém
trong cta vi pham dé xem xét vi pham la v6 hai hay ¢6 hai, viéc dp dung
quy tic nay dé din téi mau thuin trong noi bo hoi dong xét xu, hoic gita
cdc co quan tién hanh t6 tung.

3. Vi pham tha tuc t6 tung nhung khong lam thay d6i ban chat vu
an trong tu phap hinh su Viét Nam

Phdp luat TTHS Viét Nam hién hanh ¢6 cic quy dinh vé vi pham
nghiém trong (VPNT) thu tuc t6 tung din dén tra ho so ditu tra b6 sung
hogc huay dn trong phic thim va GDT.* Thuc hién suy ly nghich,” néu da
c6 VPNT thi tit nhién phai c¢6 nhting vi pham khong nghiém trong. Trén
thuc tién xét xu, cdc thim phdn thutng dung thuat ngti “vi pham/thiéu sét/
sai [Am/sai sét trong t6 tung nhung khong lam thay d6i/anh huéng dén ban
chit vu dn” d€ chi dang vi pham nay.*

Tuy nhién, thuat ngti nay dugc biét dén rong rai va gy nhiéu tranh
luan bit nguon ti quyét dinh GDT s6 05/2020/HS-GDT ngay 08/5/2020

17 Fred Boy, “Harmless Error: The Need for a Uniform Standard,” St. John’s Law Review, No.
3(53), 1979, tr. 542, 543, https://scholarship.law.stjohns.edu/lawreview/vol53/iss3/4, truy
cap ngay 5/11/2023; Dudley McCarter, “The Cumulative Evidence Rule and Harmless
Error”, Missouri Law, No. 1(40), 1975, tr. 81-82, https://scholarship.law.missouri.edu/mlr/
vol40/iss1/13, truy cap ngay 5/11/2023.

18  Fred Boy, tldd, tr. 557.

19 Chapman v. California, 386 U.S. 18, 1967, tr. 24.

20  Biém d khoan 1 Bieu 245, diém d khoan 1 Dieu 280, diém b khoan 1 va diém b khoan 2 Pie¢u
358, khodn 2 Bitu 371, bieu 391 BLTTHS 2015.

21 Nguyén Ngoc bién, Phuong phdp phdn tich lugt viét, Nxb. Chinh tri quéc gia su that, Ha Noi,
2019, tr. 123, 124.

22 Nguyén Sdng, “Téng hop 07 ban dn ¢6 sai sét trong t6 tung nhung ‘khong lam thay déi ban
chit vu dn’”, Trang tin dién tir Thu vién phap ludt, ngay 14/5/2021, https://thuvienphapluat.vn/
banan/tin-tuc/tong-hop-07-ban-an-co-sai-sot-trong-to-tung-nhung-%E2%80%9Ckhong-
lam-thay-doi-ban-chat-vu-an%E2%80%9D-4529, truy cap ngay 07/12/2023.
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cua Hoi dong tham phdn Toa dn nhan dan t6i cao (HDTP TANDTC).
Trong vu dn, ngay 13/01/2008, H6 Duy Hai da sdt hai hai nt nhan vién
buu dién Cau Voi. Vao cic ngay 28/11-01/12/2008, TAND tinh Long
An da xét xti s tham, tuyén phat H6 Duy Hai ti hinh vé to1 “Giét nguoi”,
5 nim tu vé t01 “Cudp tai san”; tong hop hinh phat [a td hinh. Ngay
28/4/2009, Toa phuc thim TANDTC tai TP. HCM xét xu va quyét dinh
giti nguyén ban dn s6 thim.

bén ngay 22/11/2019, Vién truéng Vién kiém sit nhan dan t6i cao
(VKSNDTC) quyét dinh khdng nghi GDT va dé nghi huy toan b hai ban
dn trén dé€ diéu tra lai, trong d6 moét ly do la cdc co quan tién hanh t6 tung
c6 nhiéu VPNT thu tyc t6 tung. Tuy nhién, tai Quyét dinh GDT, HDTP
TANDTC da nhan dinh “trong qud trinh diéu tra, truy t6, xét xi cé nhting
thiéu sét, vi pham nhung nhiing thiéu sét, vi pham nay khong phéi Ia vi pham
nghiém trong thu tuc td tung va khong lam thay déi ban chit cia vy dn” nén
khong can thiét phai hay dn dé diéu tra lai. Do d6, HDTP TANDTC di bdc
khing nghi ctia Vién truéng VKSNDTC.

bidng luu y, HDTP TANDTC da chi ra rit nhi¢u vi pham trong t&
tung va dua ra nhiéu ly do khdc nhau dé chiing minh cdc vi pham nay khong
nghiém trong va khong lam thay dé6i ban chit vy dn. Trong dé, c6 mét vi
pham dugc dinh gid nhu sau: “Déi véi noi dung khing nghi gidm déc thim
cho ring, mot s6 bién bin nhan dang khong ¢6 ngusi ching kién. .. moét s6
bién ban ghi 161 khai, bién ban hoi cung 6 stia chua, nhung khong ¢6 chu ky
xdc nhan cta nguoi khai... Qua kiém tra ho so vu dn va thAm tra cong khai
tai phién toa gidm déc tham thi thiy day Ia cdc sai sét, vi pham thu tuc t6 tung
cua Co quan dieu tra. Tuy nhién, tai cdc bién ban hoi cung ngay 07/7/2008
va ngay 11/7/2008... khong cé cdc vi pham néu trén. Mat khdc, tai Ban dn
hinh sy so thim va Ban dn hinh su phic thim cang khong vién dan, trich cdc
buit luc ¢6 vi pham dé Iam chiing cu két téi bi cdo. Do d6, nhiing vi pham,
sai st néu trén khong phai vi pham nghiém trong thu tuc t6 tung va khong
Iam thay d6i ban chit vy dn nén khong can thiét phai diéu tra lai”. # Phan
lap luan nay khd tuong dong véi hoc thuyét vi pham vo hai, theo d6, HDTP
TANDTC xdc dinh ¢6 vi pham veé t& tung khi thu thap mét s¢ chiing cu, tuy
nhién, Toa dn so thim va phic thdm déu khong su dung cdc chiing cu nay
dé két to1 bi cdo. Vi vay, cdc vi pham nay khong nghiém trong va khong lam
thay déi ban chit vu dn.

Nhan dinh nay cia HDTP TANDTC khic véi quan diém khdng nghi
cua Vién truéng VKSNDTC vé mic d6 nghiém trong cua cdc vi pham, va
lam ddy lén nhiéu tranh luin vé thé€ nao la vi pham t6 tung khong nghiém

23 Thdi Va, “Toa dn nhan dan t6i cao cong b6 ban Quyét dinh gidm d6c thim vu dn H6 Duy Hai”,
Tap chi Toa dn nhdn ddn dién ti, ngay 13/5/2020, https://tapchitoaan.vn/toa-an-nhan-dan-toi-cao-
cong-bo-quyet-dinh-giam-doc-tham-vu-an-ho-duy-hai, truy cap ngay 04/12/2023.
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trong, khong thay déi hay anh huéng ban chit vy dn.** Hién phdp luat t6 tung
chi quy dinh vé “vi pham nghiém trong” thua tuc t6 tung chu chua cé quy
dinh vé “vi pham khong nghiém trong.” Do d6, sau khi xdc dinh va loai trii
cdc VPNT, cdc loai vi pham khdc duong nhién sé la vi pham khong nghiém
trong. Hién thuit ngtt VPNT thu tuc t6 tung xuit hién tai ba nhém quy dinh
trong Bé luit td tung hinh sy (BLTTHS) nam 2015.

Thit nhdt, quy dinh vé giai thich tii ngti trong BLTTHS niam 2015, tai
diém o khoan 1 bi¢u 4 BLTTHS nim 2015,“Vi pham nghiém trong thu tuc
t6 tung la viéc. .. khong thuc hién hoic thuc hién khong dung, khong day du
cdc trinh ty, tha tuc do Bo luat nay quy dinh va da xAm hai nghiém trong dén
quyeén, 11 ich hop phdp ctia nguoi tham gia t6 tung hodc lam anh huéng dén
viéc xdc dinh sy that khich quan, toan dién cua vu dn.” Theo dinh nghia nay
thi VPNT bit budc phii ¢6 hai thanh t6: (1) hanh vi (hanh dong hoiac khong
hanh dong) khong dung BLTTHS, va (i) h¢ qua la xadm hai nghiém trong
dén quyeén, lgi ich hgp phdp cua nguodi tham gia t6 tung hoic lam anh hudng
dén viec xdc dinh sy that cua vu dn.

Thit hai, nhém cdc quy dinh vé tra diéu tra b6 sung trong trudng hop cé
VPNT thu tuc t6 tung theo Diéu 245 va biéu 280 BLTTHS. Tai khoan 1
biéu 6 trong Thong tulién tich s6 02/2017/TTLT-VKSNDTC-TANDTC-
BCA-BQP vé thuc hién moét s§ quy dinh trd ho so dé dieu trabd sung (TTLT
s6 02/2017) thi cic VPNT d¢€ tra ho so diéu tra b6 sung trong giai doan diéu
tra, truy t6 gom 15 trudng hop. Mit khdc, khoan 2 bie¢u 6 TTLT s6 02/2017
lai quy dinh “Vién kiém sdt, Toa dn khong trd ho so d€ diéu tra bé sung theo
quy dinh tai khodn 1 Piéu nay khi thudc moét trong cdc truong hop sau day:
a) C6 vi pham nghiém trong thu tuc t6 tung, nhung khong xam hai nghiém
trong dén quyeén, lgi ich hgp phdp cta ngudi tham gia t6 tung”. Nhu vay,
moi VPNT trong thu tuc trd ho so diéu tra bé sung phai di cing véi hé qua
Ia xdm hai nghiém trong quyén, 161 ich hgp phdp cua ngudi tham gia t& tung
thi mai ¢6 thé trd ho so ditu tra bo sung. Con néu khong thi tuy van xdc dinh
day Ia cdc VPNT, nhung khong trd ho so diéu tra bé sung d€ khic phuc. Quy
dinh nay tai TTLT s6 02/2017 ¢6 phan mau thuin véi dinh nghia tai diém o,
khoan 1 Bieu 4 BLTTHS niam 2015 khi van xdc dinh mot VPNT du da loai

24 Va Thi Phuong Lan, “Quyét dinh gidm d6c thdm vu dn H6 Duy Hii chua thuc sy thé hién
cong ly”, Bdo dién tit Bdo vé phdp ludt, ngay 01/6/2020, https://baovephapluat.vn/cai-cach-tu-
phap/dien-dan/ts-vu-thi-phuong-lan-quyet-dinh-giam-doc-tham-vu-an-ho-duy-hai-chua-
thuc-su-the-hien-cong-ly-89107.html, truy cap ngay 05/12/2023; Hoa Viét, Pinh Dung, va
Vi Canh, “Nguyén cdn bo Toa dn va cdc Luat su ndi vé vu dn Ho Duy Hai: Quyét dinh gidm
doc thim sé tao ‘tien 1¢ nguy hiém”, Bdo di¢n tit Bdo v¢ phdp ludt, ngay 17/6/2020, https://
baovephapluat.vn/cai-cach-tu-phap/dien-dan/nguyen-can-bo-toa-an-va-cac-luat-su-noi-
ve-vu-an-ho-duy-hai-quyet-dinh-giam-doc-tham-se-tao-tien-le-nguy-hiem-89885.html,
truy cap ngay 05/12/2023; Lé Anh Duc, “Ky dn bit ngudn ti su cdu thd trong t6 tung”, Bdo
di¢n tit Dai doan két, ngay 06/6/2020, http://daidoanket.vn/ky-an-bat-nguon-tu-su-cau-tha-
trong-to-tung-467811.html, truy cap ngay 05/12/2023.
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trii phan h¢ qua. Mit khdc, néu ¢6 VPNT, tuy khong xam hai dén quyén, loi
ich hop phdp cua nguoi tham gia t6 tung nhung lai ¢é khi ning anh hudng
dén viéc xdc dinh su that vu dn thi ¢é duge xem la VPNT hay khong, ¢6 phai
tra ho so dé€ dieu tra bd sung hay khong Ia dieu chua ro.

Thit ba, nhém cic quy dinh vé huy dn dé€ dieu tra a1 hoic xét xu lai
theo thu tuc phic thim hoic GDT trong trudong hop c¢é6 VPNT thu tuc t§
tung, quy dinh tai Diéu 358 va Di¢u 371 ciia BLTTHS nam 2015. Pdng luu
y, VPNT d¢€ huy dn theo thu tuc phic thim khong yéu cau h¢ qui, nhung
VPNT dé huy dn theo tha tuc GDT lai yéu cau h¢ qua “dan dén sai Am
nghiém trong trong viéc giai quyét vu dn”. Tuy nhién, phdp luat TTHS hién
hanh chua c6 quy dinh xdc dinh muic d6 nghiém trong cia vi pham phai huy
dn diéu tra lai hoic xét xti lai.

Déi voi VPNT trong giai doan diéu tra, truy t6 (Ia can cd d€ huy dn dieu
tra lai), moét s6 quan diém vién dan cdc truong hgp VPNT tuong tu quy dinh
cua TTLT s6 02/2017 d€ dp dung d6i vdi truong hop huy dn dé€ dieu tra lai
theo thu tyc phiic thim va GDT.* Ly gidi cho diéu nay, trong cuing mot bo
luat, mot thuat ngti “vi pham nghiém trong thu tuc t6 tung” phii duge hiéu
thong nhit dé dam bio tinh dong bo. Tuy nhién, day chi [a quan diém khong
chinh thiic. Ban than TTLT s6¢ 02/2017 cung chi quy dinh ph6i hop gitia cdc
co quan tié€n hanh t6 tung trong hoat dong tra diéu tra bé sung ma khong de
cap thu tyc phic thim, GPT. Bén canh d6, VPNT thu tuc t6 tung trong giai
doan xét xu (Ia can cud dé€ huy dn xét x lai) van chua dugce quy dinh trong bét
cud vin ban n20.* Do d6, hién tai khong ¢6 cin cd d€ xdc dinh vi pham t6
tung trong giai doan xét xu ¢6 muic d6 thé nao la nghiém trong.”’

Ddng luu y, phdp luat hién hanh khong ¢6 quy dinh vé viéc dinh gid vi
pham t& tung trong tuong quan vdi vy dn nhu thé nao thi duge xem la khong
anh huéng dén ban chit vy dn. Cé thé nhan thiy, dé dinh gid mét vi pham
¢6 anh hudéng dén ban chit vu dn hay khong, ¢6 hai truong hgp can xem xét
nhu sau:

Mot, vi pham vé quyén co ban cua ngudi bi budc t61, dit vi pham nay
¢6 thé khong anh huéng dén su that vu dn nhung da xam hai nghiém trong

25 Nguyén Ngoc Anh va Phan Trung Hoai, Binh ludn khoa hoc B¢ ludt t6 tung hinh sy nam 2015
(sita ddi, b sung nam 2021), Nxb. Chinh tri quSc gia, Ha Noi, 2021, tr. 827, 829, 864, 865;
Thdi Chi Binh, “Vi pham nghiém trong thu tuc t§ tung thuoc trudng hop xdc dinh khong
dung tu cich ngudi tham gia t6 tung”, Tap chi Nghién ciu ldp phdp, s6 11(196), 2011, http://
www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=207569, truy cap ngay 05/12/2023.

26 Tran Vin Hung, “Huy ban dn hinh sy so thdm theo quy dinh cia BLTTHS, bét cap va kién
nghi hoan thién”, Tap chi Toa dn nhdn ddn dién tir, ngay 06/01/2023, https://tapchitoaan.
vn/huy-ban-an-hinh-su-so-tham-theo-quy-dinh-cua-bltths-bat-cap-va-kien-nghi-hoan-
thien7863.html, truy cap ngay 05/12/2023.

27 Tran Ly Cong Tao, “Cdp do vi pham thu tuc t6 tung”, Trang tin dién tit Doan ludt su Thanh
phé HS Chi Minh, http://www.hcmcbar.org/NewsDetail.aspx?CatPK=4&NewsPK=111,
truy cap ngay 07/12/2023.
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dén quyén, loi ich cua ngusi bi buoc to1. Vi dy, déi véi vi pham vé quyén
bao chtia, néu ¢6 ngusi bao chiia thi bi cdo ¢6 thé tham gia phién toa cong
bing, binh ding, va c6 thé sé ¢ co hoi nhan duge muc dn khdc véi midc dn
da tuyén. Do d6 loai vi pham vé quyén nay c¢6 kha ning anh huéng dén két
qua gidi quyét vu dn du su that vu dn khong thay déi, thi ¢é duge xem la thay
d61 ban chit vu dn hay khong? Hai, trong trudng hop phit hién vi pham trong
qud trinh thu thap chung cd, nhu 161 khai duge ép buédc hoic bién ban dieu
tra thi€u thanh phan tham dy bit budc mic du noi dung cta chiing Ia chinh
xdc, co quan t6 tung sé loai bé nhting chuing cu nay. Sau dé, ho sé xét lai cdc
bang chiing con lai dé xdc dinh liéu chung ¢6 thay d6i ban chit ctia vu dn hay
khong. Trong mot s6 trudng hop, cdc chiing cu bi loai ¢6 thé duge xem xét
két hop véi cdc bang ching khdc d€ ddnh gid tic dong ctia chiing dén vu dn,
quyét dinh xem liéu ching ¢6 anh huéng dén két qua cudi cung hay khong.

Cich gidi quyét nao la hgp ly trong béi canh quy dinh hién tai? Cho dén nay,

phdp luat TTHS Viét Nam chua ¢ ciu tra 161 cho nhting trudng hop trén.

Tuy nhién, dy thio nghi quyét hudng dan thu tuc GPT va quyét dinh GBT

cua vu dn HO6 Duy Hai cho thidy Toa dn da lya chon viéc nhin manh dén

ban chit vu dn la vin dé ¢6 to1 hay khong ¢6 td1 qua nhan dinh: “Ban chit
cua vin dé 6 day la hanh vi pham t61 Giét ngudi, cudp cia caa H6 Duy Hai

Ia khong thay d6i”,* chu khong phai vin dé vé thu tuc t6 tung va quyeén, loi

ich hgp phdp cia nguoi bi budc to1. Pitu nay c6 thé tao “tién 1¢ nguy hiém”

trong dudng 161 xét xu,” tic mién dung két qua ban chit vu dn thi ¢6 thé bo
qua vi pham trong qud trinh t6 tung, du1 vi pham dé xam pham dén quyén,
lo1 ich ctia nguoi bi budc to1.

Tém lai, tuy phdp luat t6 tung Viét Nam ¢ nhic dén VPNT trong tha
tuc t6 tung 6 nhiéu quy dinh, mdi quy dinh lai ¢6 cdch hiéu khdc nhau, dic
biét Ia cich hiéu vé h¢ qua. Quan trong hon, trong thua tyuc phiic thaim va GDT,
viéc xdc dinh VPNT trong diéu tra, truy t6, xét xui dé huy dn diéu tra lai hojc
xét xui lai vAn chua ¢6 quy dinh cu thé d€ xdc dinh cdc vi pham nay, du ¢6 thé
TANDTC da ngim ham y quan diém cua ho trong quyét dinh GDT va trong
du thao nghi quyét. Tu d6, ranh gidi gitia “vi pham nghiém trong” va “vi pham
nhung khong lam thay d61 ban chit vu dn” trd nén mo nhat. Piéu nay din dén
¢6 vu dn thi dn bi huy dé diéu tra, xét xui lai vi nhting vi pham nho, khong ding
ké Iam kéo dai thoi glan giai quyét vy dn khong can thiét; nhung lai ¢6 vy dn
trong d6 toa dn xdc dinh vi pham t6 tung khong nghiém trong, y dn so thim
gay nhiéu tranh cai nhu quyét dinh GPT vy dn H6 Duy Hai.

28  Phdt biéu cua Phé Chidnh dn Toa dn nhan dan t6i cao Nguyén Tri Tué vé vy dn Ho Duy Hii
va Quyét dinh gidm d6c thim s¢ 05/2020/HS-GPT ngay 08/5/2020. Xem: Hoc vién Toa
dn nhan dan, “Ly do khong huy vu dn H6 Duy Hai du vi pham vat ching cdi thét, con dao”,
http://hvta.toaan.gov.vn/portal/page/portal/hvta/27676662/27676768?pers_id=&item_

1d=280064476&p_details=1, truy cap ngay 11/12/2023.
29 Hoa Viét, Pinh Dang va Va Canbh, fldd.
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4. Kién nghi va két luan

Phdp luat TTHS cua Viét Nam hién hanh chua quy dinh vé cdch thuic
xdc dinh VPNT va vi pham khong nghiém trong thu tuc t6 tung dé lam co
s6 huy dn & thu tuc phuc thim va GDT. Thuyc tién xét xu cho théy, cdc ban
dn phtic thim va quyét dinh GDT da budc dau nhan dién va ghi nhan cdc vi
pham t6 tung khong anh huéng dén ban chit vu dn nén khong thé huy ban dn
do cdc vi pham d6. Trong d6, theo quyét dinh GDT caa HDTP TANDTC
déi véi vu dn Ho6 Duy Hai, Ian dau tién Toa dn cdp cao nhit tai Viét Nam ghi
nhin mot nguyén tic phdp ly rit quan trong qua nhan dinh: “Mic du, trong
qud trinh diéu tra, truy t&, xét xu ¢6 nhting thi€u sét, vi pham nhung nhiing
thiéu sét, vi pham nay khong phai la vi pham nghiém trong tha tuc t6 tung va
khong lam thay déi ban chét cua vu dn. Do vy, khong can thiét phai hay ban
dn s6 tham, ban dn phtic thim dé diéu tra lai...” Tuy nhién, mot mat, ngay tai
Quyét dinh GDT nay ctng st dung nhit¢u lap luin khdc nhau dé chiing minh
vi pham khong nghiém trong déi véi tiing vi pham khdc nhau ma chua xay
dung dugc cdch thiic théng nhit d€ xdc dinh vi pham vo hai. Mat khdc, két
luan chung cia Quyét dinh GPT nay dé dan dén “tién 1¢ nguy hiém” trong
duong 161 xét xti. C6 thé thiy, cich thic ma Hoa Ky tiép can d6i vdi vi pham
vo hai khong phu thudc vao ban chit vy dn, ma phu thuoc vao vi pham dé
¢6 anh huéng thé nao véi két qui, phin quyét cua phién toa. Két qua phién
toa la mot khdi niém dé hinh dung hon ban chit vu dn, béi 1é két qua phién
toa Ia cdi ¢6 that, ¢ thé ding, ¢6 thé sai, va da dugce xdc dinh cu thé bang ban
dn; con ban chit vy dn [a cdi triiu tugng, khé ¢6 thé nhan biét duge ngay ca
khi da c6 két qua xét xi, da phan ban chidt vu dn truing véi két qua xét xa,
nhung doi khi dau d6 nhting vy dn oan sai béi két qua xét xi khdc véi ban
chit vu dn. Néu nhan dinh vi pham t6 tung ¢é anh hudng dén ban chit vy
dn hay khong, dé dan dén tinh trang duy y chi, doc dodn trong viéc xdc dinh
ban chit vy dn bang cdc chuing cu thu thap trdi phép, khong dam bao tinh hgp
phdp va tinh khdch quan. Do d9, cdc tdc gia cho rang hoc thuyét “vi pham
vO hai” cuia tu phdp hinh sy Hoa Ky ¢6 thé dugce tham khio dé€ xay dung quy
dinh vé cdch thuc xdc dinh “vi pham t6 tung nhung khong lam anh hudng
ban chat vu 4n”.

Cu thé, khi xem xét moét vi pham da xdy ra trong t6 tung, can xdc dinh
vi pham dé6 ¢6 hay khong ¢6 dnh hudng dén két qui xét xi/phdn quyét,
thay vi xem xét c6 thay déi ban chit vu dn hay khong. Mot mit, néu vi
pham d6 ¢6 lién quan dén viéc thu thap ching cu thi phai loai trii cdc chiing
cd ¢ vi pham d6 ra khéi pham vi vy dn va xem xét két qua vy dn c6 thé
thay d6i hay khong. Mit khdc, néu vi pham vé quyén co ban cuaa bi cdo, vé
thim quyén, vé thanh phin nguoi ti€n hanh t6 tung thi phai xem xét li¢u
cdc vi pham d6 ¢ bat ky kha nang nao dnh huéng dén két qua gidi quyét
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vu dn hay khong, két qua nay ching nhiting bao gdom viéc xdc dinh sy that
vu dn ma con bao gom kha ning anh hudng dén viéc giai quyét cic noi
dung khdc cta vu dn. Néu két qua khong thay déi thi d6 1a “vi pham nhung
khong anh huéng két qua gidi quyét vu dn”, con két qui vu dn ¢6 kha ning
c6 su khdc biét thi d6 Ia VPNT thu tuc t6 tung va can phai hay dn d€ dieu
tra lai hodc xét xu lai dé€ dam bao tinh hgp phdp, khich quan cua toan bo
quy trinh t6 tung. @
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