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Tom tat
Chii thé chiu trach nhi¢m va chii thé dugc xin 16i, cdi chinh céng khai la hai chit thé chinh co
lién quan truc tiép trong quan hé phdp ludt ddn sy vé xin 16i, cdi chinh cong khai. Tuy nhién,
khéng phdi trong moi truong hop chii thé tric tiép thic hi¢n hanh vi xdm pham vé danh du,
nhdn phdm, uy tin cia chii thé khdc la chii thé c6 trach nhi¢m hay sé la nguoi tric tiép thuc
hi¢n xin 16i, cdi chinh cong khai. Chinh vi vdy, viéc can hiéu ro va sdu sdc bdn chdt ciia timg
chii thé nay d¢ dap dung vao thuc tién la diéu hét siic can thiét.

Tu khoa: chii thé chiu trach nhi¢m xin 6i, chii thé dugc xin 16i, chii thé cdi chinh cong khai, chii
thé dugc cdi chinh cong khai

Abstract
The subject to and the subject responsible for public apology and rectification are the two
main subjects directly involved in the civil legal relationship on public apology. However, the
individual directly infringing upon another’s honor, dignity, and reputation may not always be
the one legally obliged to make the apology or public correction. Thus, a thorough understanding
of the nature and legal responsibilities of each subject is crucial for practical application.

Keywords: the subject responsible for apologizing, the subject of the apology, the subject of public
correction, the subject of public correction
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1. Cha thé dugc xin 16i, cai chinh cong khai

Chu thé dugc xin 181, cai chinh cong khai trong phdp luat dan sy chinh
Ia chu thé bi xAm pham veé danh duy, nhan phdm, uy tin béi cdc hanh vi xAm
pham cta chu thé khdc. Ly mot quy dinh cua phdp luat gin chit véi quyeén
nhan than, chi khi dugc thuc hi¢n ding véi cha thé thi trich nhiém xin 161,
cii chinh cong khai mdi dat duge muc tiéu Ia bu dip t6n thuong vé tinh
than cho nguoi bi xAm pham. Chu thé dugc xin 161, cii chinh cong khai
trong phdp luat dan su dugc chia thanh hai nhém, gdbm: cd nhan bi xam
pham va phdp nhan bi xadm pham.
1.1. Cd nhan bi xam pham

Khi d¢ cap dén hinh thic xin 161, cai chinh cong khai, c¢d nhan bi xam
pham dugc hiéu Ia mét con ngusi cu thé bi xAm pham vé danh du, nhian
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phdm, uy tin béi chu thé khdc. Khoin 3 Pi¢u 11 Bo luat Dan sy nim
2015 (BLDS nam 2015) ghi nhan cd nhan 1a moét trong cdc chu thé duge
xin 101, cai chinh cong khai trong phdp luat dan su khi ho bi xam pham vé
quyén dan sy néi chung va danh du, nhan phim, uy tin ndi riéng. Khoan
1 Biéu 31 Luat Trich nhiém boi thuong cua Nha nudc nam 2017 (Luat
TNBTCNN nim 2017) quy dinh bi¢n phdp phuc hoi danh duy chinh la
xin 161 va cii chinh cong khai.! Do vay chu thé duge phuc hoi danh dy,
hay néi cdch khdc 1a xin 161, cdi chinh cong khai bao gom ca cd nhan bi
xAm pham.

D6i véi cd nhan bi xam pham, tai thai diém xin 161, cai chinh cong khai
6 thé xdy ra hai trudng hgp: cd nhan bi xAm pham con s6ng va cd nhan bi
xam pham chét.

Thit nhdt, d61 véi trudng hop cd nhan bi xAim pham con séng, vé ban
chit day 1a ch€ tai dan sy mang tinh nhan than. Do vay, viéc xin 161, cai
chinh cong khai sé dugc tién hanh truc ti€p vdi cd nhan d6, duge su chip
thuan cua cd nhan bi xam pham va thyc hién theo quy trinh, thu tuc thong
thuong phdp luat quy dinh. Truong hep cd nhan bi xaim pham mic du con
s6ng nhung chua thanh nién hoic bi han ché vé nang lyc hanh vi dan sy,
phdp luat cho phép chu thé chiu trich nhiém xin 161, cai chinh cong khai
thuc hién quyén yéu ciu xin 161, cii chinh cong khai thong qua chu thé,
cd nhan khdc. Khi d6, viéc xdc dinh chu thé c¢é quyén dugce yéu cau trong
trudng hgp nay sé can cu theo quy dinh phdp luat vé nguoi gidm hé hoic
dai dién (bao gdm ca dai dién theo phdp luat hodc dai dién theo Uy quyén)
cua cdc chua thé néu trén.

Thii hai, d61 véi trudng hop cd nhan bi xAm pham da chét, trude hét,
phdp luit van ghi nhian quyén dugc phuc hoi danh duy, hay dugce xin 161,
cai chinh cong khai d6i véi chu thé nay. Diéu nay di duge Nha nudc ta
thita nhan tti nam 2003, cuy thé, khoan 1 Pi¢u 4 Nghi quyét s6 388/2003/
NQ-UBTVQH11 ngay 17/3/2003 ctia Uy ban Thusng vu Qudéc hoi vé
“boi thuong thiét hai cho ngudi bi oan do ngudi ¢6 thim quyén trong hoat
dong t6 tung hinh sy giy ra” (Nghi quyét 388/2003/NQ-UBTVQHI11)
c6 dé cap vin dé “co quan c6 trich nhi¢m boi thuong thiét hai phai xin
161, cai chinh cong khai cho nguoi bi oan” ma khong ndi ro nguoi bi chét
¢6 dugce khoi phuc danh dy hay khong.? Thuc t&, khi d4p dung Nghi quyét
s6 388/2003/NQ-UBTVQH11, van ¢6 Toa dn khoi phuc danh du cho
nguoi di chét, tiéu biéu nhu tai Ban dn s6 23/2014/DSST ngay 22/5/2014
cua Toa dn nhan dan thanh phd Pleiku, tinh Gia Lai.’

1 Khoan 1 Diéu 56 ctia Luat TNBTCNN nam 2017.

2 D6 Van Pai va Nguyén Truong Tin, Phdp ludt Viét Nam vé Trdch nhiém boi thuong ciia Nha
nude, Nxb. Hong Puic — Hoéi luat gia Viét Nam, 2015, tr. 39.

3 Ban dn s6 23/2014 cta Toa dn Pleiku xdc dinh dp dung Nghi quyét 388/2003 d€ cong khai xin
161 6ng Cung, gidi oan sau khi qua d6i vi vi Toa dn da thuy ly trude khi ¢6 Luat TNBTCNN.
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DPén nim 2009, khi Luat TNBTCNN ra do1, khoan 4 Dieu 51 Luat
nay di quy dinh “truong hop nguoi bi thiét hai chét, than nhan cuaa ho cé
quyén yéu cau khoi phuc danh du”. Luat TNBTCNN nam 2017 hi¢n
hanh da tiép tuc duy tri tinh than nay trong quy dinh tai khoin 6 Pi¢u 57
nhu sau: “Trudng hop nguoi bi thiét hai chét thi co quan truc ti€p quan
ly nguoi thi hanh cong vu gy thiét hai thuc hién viéc ding bdo xin 161 va
cai chinh cong khai theo quy dinh”. Nghi dinh s6 68/2018/ND-CP cua
Chinh phu ngay 15/5/2018 vé viéc “hudng dan Luat TNBTCNN” da quy
dinh hudéng dan cu thé vé nédi dung néu trén theo hudng: “Trucng hop
ngudi bi thiét hai chét thi co quan quan ly truc ti€p ngudi thi hanh cong
vu gay thiét hai khong phai thong bdo theo quy dinh tai khoan 1 Pieu 57
ctia Luat va chu dong thuyc hién viéc ding bdo xin 161 va cai chinh cong
khai theo quy dinh tai khoan 6 Pi¢u 57 va Dieu 59 cta Luat va Diéu nay”
(khoin 6 biéu 25). Nhu vay, trong truong hop chu thé bi xAim pham da
chét thi nguyén tic cha dong xin 16i, cii chinh cong khai cia Nha nudc
van dugc dp dung. Viéc xin 161, cai chinh cong khai khi nay cang dong thoi
khong phai héi y kién hay dua trén sy chdp thuan caa chu thé khic.

Ngay ca khi chu thé xdm pham khong phai Nha nudc thi viéc dp dung
xin 161, cai chinh cong khai véi cd nhan bi xAm pham, trong d6 bao gom ca
cd nhan da chét cung dugce ghi nhan, tai khoan 2 Piéu 34 BLDS nam 2015.

Nhu viy, cd nhan ¢é quyén dugc xin 161, cai chinh cong khai trong
truong hop bi xAm pham dén danh dy, nhan phim, uy tin. Trusng hgp
nguoi bi xAm pham da chét thi ho van ¢6 quyén dugce xin 161 dya trén yéu
cau cua chu thé khic ¢6 thim quyeén, dugc liét ké cu thé theo quy dinh cua
phdp luiat la vg, chong, con thanh nién hodc cha, me cua nguoi da chét.

Hién nay, quy dinh vé viéc dp dung xin 161, cai chinh cong khai d6i
vAi nguoi da chét van duge dp dung khd pho bién trén thuc t€. Mot vu
viéc tiéu bi€u lién quan dén nédi dung nay la vu xin 161 d6i véi 6ng Phung
Trong Hung. Vao ngay 14/02/1984, VKSND thi xa Pleiku khéi t6 vu
dn d61 vdi ong Phung Trong Hung vé to1 “Hanh hung cin b$”, dua trén
biéu 9 cua Sic lénh s6 3/1976. Pén ngay 20/4/2015, quyét dinh khéi
t6 bi hay va vu dn bi dinh chi vi khong cdu thanh té1 pham. C)ng Hung,
bi bit oan gan 4 thdng, di qua doi trudc khi VKSND tinh Gia Lai cong
khai xin 16i.* Cin cu theo quy dinh phdp luat hién hanh dugc phan tich 6
trén, thay vi dp dung theo nguyén tic ngusi dai di¢n hay ngudsi gidm ho,
phdp luat chi ghi nhan nhting cd nhan dugc liét ké cuy thé mdi dugce thay
ngudi da chét thuc hién quyén duge xin 161, cii chinh cong khai. Péi véi
trudng hop ngudi bi xAm pham da chét ma khong ¢6 vg, chong, con va

4 Hoang Thanh, “Vién kiém sit xin 161 ngudi...da chét!”, Bdo Nguoi Lao déng, 2016 hteps://nld.
com.vn/phap-luat/vien-kiem-sat-xin-loi-nguoi-da-chet-20160408221440283.htm, truy cap
ngay 07/5/2023.
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dong thoi cha, me déu di chét, quyén dugce xin 161, cai chinh cong khai
cta cd nhan bi xdm pham hi¢n sé bi mat di?

Cin cd theo quy dinh phdp luat hién hanh dugc phan tich 6 trén, c6
thé thdy con ton tai vuéng mic lién quan dén trudng hgp ngudi bi xam
pham da chét. Néu nhu cd nhan bi xam pham da chét khong ¢6 vo, chong,
con va dong thoi cha, me déu da chét thi viéc thuc hién quyén nay sé dugc
thuc hién nhu thé nao, can cu theo yéu ciu cuaa ai? Li¢u trong trudng hop
nay quyeén dugc xin 161, cai chinh cong khai cia cd nhan bi xam pham sé bi
mat di? C6 thé thdy ring, véi ¢d nhan bi xAm pham da chét, giéi han thuc
hi¢n quyén yéu ciu xin 161, cii chinh cong khai da bi thu hep lai.

Ve vin dé nay, phdp luit cia Trung Qudc ¢é nhieu diém ding tham
khdo. bieu 995 BLDS Trung Qudéc nam 2020 quy dinh chi cin nan nhan bi
xam pham vé quyén nhan than sé cé quyén dugc yéu cau xin 161, cdi chinh
cong khai. Phdp luat khong ¢6 bit ki no1 dung nao dé cip giéi han cua chu
thé dugc xin 161 trong trudng hop nay. Bén canh d6, bieu 994 BLDS Trung
Qudc nam 2020 con mé rong thém truong hgp néu nhu cd nhan bi xam
pham da chét vira khong c6 vg, chong, con va dong thai cha, me déu da chét
thi viéc thuc hién quyén xin 161, cai chinh cong khai ¢6 thé do nhting nguoi
than thich khdc ¢é quyén yéu cau. Vi viy, c¢6 thé hiéu, cd nhan bi xAm pham
veé quyeén nhin than, dit con séng hay da chét, du da thanh nién hay chua
thanh nién, dui ¢6 day da nang luc hanh vi dan sy hay bi han ché vé ning luc
hanh vi dan sy, bit k¥ ¢d nhan nao cang ¢6 quyén tu minh hoic thong qua
ngudi dai dién, ngudi duge thia k€ quyén va nghia vu d€ yéu ciu chu thé
xam pham chiju trich nhiém dan su thong qua ché tai xin 161 theo quy dinh.
biéu nay tuong dong véi quy dinh phdp luat hién hanh ctia nudc ta vé viée
thuc hién quyén cua cdc cd nhan nay khong bi gidi han béi bat ki pham vi
nao. Bén canh d6, Pieu 994 BLDS Trung Qudéc nam 2020 con mé rong
thém truong hop néu nhu cd nhan bi xam pham da chét viia khong 6 vo,
chong, con va dong thai cha, me déu da chét thi viée thuc hién quyén xin 161,
cai chinh cong khai ¢6 thé do nhiing ngudi than thich khic c6 quyén yéu cau.

Vi thé, nhém tdc gia kién nghi sia d6i khoan 2 Diéu 34 BLDS nam
2015 nhu sau: “Cd nhan c6 quyén yéu cau Toa dn bdc bo thong tin lam ianh
huéng xdu dén danh dy, nhan phim, uy tin cia minh. Viéc bdo v¢ danh dy,
nhan phdm, uy tin c6 thé dugc thuc hién sau khi cd nhan chét. Vg, chong,
con da thanh nién, cha me ctia ho ¢é quyén yéu ciu ngusi xaAm pham phai
chiu trich nhiém dan sy theo quy dinh caa phdp luit. Truong hgp nguosi
chét khong c6 vg, chong, con di thanh nién va cha me cang da chét thi
nhting nguoi than thich khdc ¢é quyén yéu ciu ngudi xam pham phai chiu
trdch nhiém dan su theo quy dinh cua phdp luat, trit trudng hop luat lién
quan ¢6 quy dinh khdc”. Trong trudng hop can gidi thich nhu thé nao Ia
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“nhting nguoi than thich khdc” thi ¢6 thé tham khdo quy dinh tai khoan 19
biéu 3 Luat Hon nhan va gia dinh naim 2014 va khoan 2 Bi¢u 40 Luat Thi
hanh 4n dan sy nim 2008.

1.2. Phdp nhdn bi xdam pham

Bén canh cd nhan, phdp nhan bi xAm pham cuang la chu thé dugc xin
161, cai chinh cong khai trong phdp luat dan su. Theo quy dinh cta phdp
luat, t6 chic duge xin 161, cai chinh cong khai phai ¢6 tu cdch phdp nhan
dam bao ddp tng diy du cic dieu ki¢én theo quy dinh caa phdp luat. Cuy
thé, khoan 3 Di¢u 11 ctia BLDS nim 2015 nhic dén quyén dan su duge
thuc hién véi c¢d nhan hodc “phdp nhan” Ia yéu ciu chu thé€ xdm pham xin
161, cai chinh cong khai. Nhu vay, quy dinh nay da xdc dinh viéc thuc hién
quyén nay chi dugc dp dung d6i véi chu thé Ia cd nhan hoic t6 chic ¢6 tu
cdch phdp nhan. Cdc chu thé Ia t6 chiic khdc khong dugce thuc hién quyén.

biéu nay cang dugc thiia nhan trong quy dinh ctia Luat TNBTCNN
nam 2017. Trong h¢ théng cic quy dinh vé dp dung bién phdp phuc hoi
danh dy, cdc chua thé duge nhic tdi véi vai trd 1a ngusi bi thiét hai cung
chi gom cd nhan va “phdp nhan thuong mai™. Viéc thuc hién quyén yéu
cau xin 101, cai chinh cong khai caa phdp nhan dugc thuc hién thong qua
ngudi dai dién theo phdp luat ctia phdp nhan d6.° Mic du phdp nhan duge
ghi nhan ¢6 quyén bido v¢ quyén dan sy ctia minh thong qua viée yéu ciu
nguoi vi pham phai xin 161, cai chinh cong khai, quy dinh vé bio v¢ danh
duy, nhin phiam, uy tin theo Luat TNBTCNN nam 2017, biéu 34 BLDS
nam 2015 chi d¢ cap chu thé 1a cd nhan. Diéu nay dan tdi sy thi€u théng
nhit trong h¢ théng quy dinh phdp luit hién hanh.

Nhu vay, déi vdéi trusng hop phdp nhan con hoat dong Ia chu thé bi vi
pham, quyén dugc xin 161, cai chinh cong khai duge phdp luat thiia nhan va
thuc hién theo quy dinh cia phdp luat. Trén thuc t&, khong thi€u cdc trudng
hop chu thé duge xin 161 chinh Ia phdp nhan bi xAm pham. Pon cu nhu
truong hop ctia Vinamilk va Tap chi Pién ti gido duc Viét Nam hay vu viéc
gitia Tap doan FLC va Tap chi Pién ti gido duc Viét Nam (sé duge phan tich
tai muc 2.2). Tuy nhién, truong hop phdp nhian da chim duit hoat dong, tic
Ia dong nghia véi viéc tu cdch phdp nhan cua phdp nhan dé da chim dut, thi
sé¢ khong dugce dp dung phuong thic bao vé quyén dan su budc xin 161, cii
chinh cong khai. Nhu vay, trong trudng hop nay, néu ngudi dai dién theo
phdp luit ctia phdp nhan trudc dé vin ¢ mong muén yéu cau chu thé ¢
hanh vi xAm pham thuic hi¢n xin 161, cai chinh cong khai vé hanh vi da xay ra
khi phdp nhan dé con ton tai thi ¢6 duge chdp nhan hay khong?

C6 nhiéu tranh cai xoay quanh trudng hop nay. Quan diém thu nhit
cho ring phdp nhan chim diit hoat dong tic la phdp nhan chim duit ton

5 Muc 3 Chuong V cta Luat TNBTCNN nim 2017.
6 Pieu 141 cta BLDS nam 2015.
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tai, va quan h¢ “dai dién theo phdp luat chdm diit” theo quy dinh tai khoin
4 Bieu 140 BLDS nam 2015. Nhu vay, nguoi dai di¢én theo phdp luat cua
phdp nhan khong thé thuc hién quyén yéu cau xin 161, cai chinh cong khai.
Quan diém thu hai lai cho rang: hanh vi vi pham caa chua thé xam pham
quyén dan sy cua phdp nhan dugce thuc hién khi phdp nhan van dang hoat
dong, tuc la quan hé dai dién theo phdp luat gitia nguoi dai dién theo phdp
luat va phdp nhan van ton tai. Do d6, ngay ca khi chdm duit hoat dong, phdp
nhin vin ¢6 quyén budc chu thé vi pham thuc hién xin 161, cii chinh cong
khai theo quy dinh cua phdp luat.

Nhém tdc gia ing ho quan diém thu hai, béi 16 khi phdp nhan con
hoat dong sé c6 su anh hudng hay tic dong dén mét nhém ngusi nhit dinh.
Khi chim dut hoat dong, danh du, uy tin phdp nhan cting d€ lai nhting anh
huéng nhit dinh khong chi gidi han trong nganh nghé, linh vuc cu thé ma
con anh huéng dén cic linh vuc khdc. Chinh vi viy, lién quan dén yéu cau
xin 161, cai chinh cong khai d6i véi phdp nhan da chdm diit hoat dong, Nha
nudc can phai ¢6 diéu chinh hogc gidi thich phut hgp d€ tao sy théng nhit
trong quy dinh phdp luat.

Tham khao phdp luit nudc ngoai, viéc ghi nhin phdp nhan bi xam
pham 1a chu thé duge xin 161, cai chinh cong khai cang di duge BLDS
Trung Qudc nim 2020 thita nhan tuong ty nhu d6i véi cd nhan. Piéu 995
cua Bo luat nay chi ghi nhan cha thé ¢6 quyén nhan than bi xAim pham sé
c6 quyén dugc yéu cau xin 161, cdi chinh cong khai va Ia chu thé duge xin
161, cai chinh cong khai, khong gidi han vé pham vi chua thé. Do vay, chu
thé dugc xin 161, cai chinh cong khai ¢6 thé 1a cd nhan hoic t6 chic bit ky.
Phdp luat Viét Nam cang nén thtia nhan phdp nhan bi xAim pham Ia chu thé
dugc xin 161, cai chinh cong khai khi quyén dan su bi xdm pham.

2. Chu thé€ chiu trach nhiém xin 16i, cai chinh cong khai

Chu thé chiu trich nhiém xin 161, cii chinh cong khai Ia chua thé ¢6
trdch nhiém thuc hién viéc xin 161, cii chinh cong khai d6i véi ngusi bi xam
pham vé danh du, nhan phim, uy tin theo quy dinh cua phdp luat. Viéc
xdc dinh chinh xdc chu thé chiu trich nhi¢m xin 181, cai chinh cong khai
cé ¥ nghia quan trong trong dp dung hinh thiic xu ly nay, béi viéc xin 161,
cai chinh cong khai ¢ dugc tién hanh duing nguoi ¢é trich nhiém truc tiép
thi mdi ¢6 gid tri rin de, gido duc d6i véi cdc cha thé vi pham, dam bio
xt ly dung ngusi, ding hanh vi vi pham. Duya vao cdc quy dinh phdp luat
hién hanh, ¢6 thé chia chu thé chiju trich nhiém xin 181, cii chinh cong khai
thanh ba chu thé chinh 1a ¢4 nhan, phdp nhian va Nha nudc.
2.1. Cd nhdn

Cd nhan [a mét trong nhiing cha thé dic trung va phd bién cta phdp
luat dan sy, tham gia vao hau hét cic quan h¢ dan sy cua xa hoi. Khi xdy
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ra hanh vi xAm pham t6i danh dy, nhan phim va uy tin cta chua thé khic,
cd nhan cang c6 thé tré thanh cha thé chiu trich nhiém xin 161, cdi chinh
cong khai. Véc xdc dinh chu thé 1a cd nhan thyc hién viéc xin 161 hay cai
chinh cong khai duge hiéu Ia dua trén cin cd vé nang lyc hanh vi dan sy
cua cd nhan vi pham. P¢€ dinh gid kha ning cua cd nhan bing hanh vi cta
minh xdc 1ap, thuc hién quyén, nghia vy dan su,” trong d6 bao gom ca viéc
chiu trich nhi¢m xin 181, cdi chinh cong khai, phdp luat dan sy chia cd nhan
thanh cic nhém déi tugng véi muic dé ning luc hanh vi dan sy khdc nhau:
cd nhan ¢6 hanh vi xAim pham Ia nguoi ¢6 ning luc hanh vi dan sy day du
va cd nhin ¢6 hanh vi xdm pham la nguoi khong ¢6 ning luc hanh vi dan
su day du.

2.1.1. B6i vdi cd nhdn co hanh vi xdm pham la nguoi 6 nang luc hanh vi ddn su
ddy di

Cin cu theo quy dinh tai Bieu 19 va 20 BLDS nim 2015, nguoi ¢6
nang lyc hanh vi dan su day du 1a nguoi thanh nién (tii da 18 tudi tré 1én)
ma khong roi vao cdc trudng hgp ngusi mit nang luc hanh vi dan sy; nguoi
c6 kho khin trong nhan thic, lam cha hanh vi; han ché nang luc hanh vi
dan su. Nguoi ¢é ning luc hanh vi dan sy day da ¢é kha nang xdc lap va
thuc hién quyén, nghia vy dan su lién quan dén minh. Chinh vi vay, khi xét
riéng trong trudng hop nguoi c¢é nang luc hanh vi dan sy day du xam pham
t61 danh dy, nhan phidm, uy tin cua cha thé khdc Iam phdt sinh trich nhiém
xin 161, cdi chinh cong khai thi chinh c¢d nhan thuc hién hanh vi d6 phai tu
minh thuc hi¢n viéc xin 161, cai chinh cong khai theo quy dinh.

Trong mét vy viée tiéu biéu tai Ban dn s¢ 04/2018/DS-ST ngay
17/5/2018 ctia Toa dn nhan dan huyén Lap Thach, tinh Vinh Phuc,
khoang 10h30 ngay 17/4/2017, ba L dén ddm tang ong Truong Tién L.
Khi ba L thip nhang viéng, ba Nguyén Thi Q da si nhuc va de doa dénh
ba L bang 161 1é tho tuc. Ba L, bi s6¢ va hoang loan, dugc an ti va ngan can
bdi ngusi chung quanh, bao gobm ca anh Ha Trong G, trudng cong an xa.
Ba L da khéi kién 1én Toa dn nhan dan huyén Lap Thach, tinh Vinh Phuc
yéu cau ba Q phai xin 161 ba L trudc dia phuong noi ba dang cu tri. Toa dn
da chdp nhan yéu cau nay. Trong trudng hop nay, ba Q la ngusi thanh nién
va ¢ day da nang luc hanh vi dan sy, do vay, ba Q 1a cha thé phai truc tiép
thuc hién viéc xin 181, cii chinh cong khai d6i véi ba L.

Nhin chung, phdp luat hién hanh khong ¢6 quy dinh cu thé xdc dinh
nang luc chiu trich nhi¢m xin 161, cai chinh cong khai d6i véi cha thé 1a c¢d
nhan. Tuy nhién dé xdc dinh chu thé chiu trdich nhiém trong trudng hgp
nguoi vi pham la nguoi ¢é day da ning luc hanh vi, cin cd trén co s6 quy
dinh vé nhém chu thé nay di tuong déi day du va ro rang.

7 bitu 18 cua BLDS nim 2015.
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2.1.2. D6i vdi cd nhdn cé hanh vi xdm pham la nguoi khéng cé nang luc hanh vi
dan sy day di

Khidc vdi ngusi ¢é ning lyc hanh vi dan su day du, nguosi khong c6
ning luc hanh vi dan sy day du sé ¢6 nhting gidi han nhit dinh vé ning luc
hanh vi va tit d6 bi gi61 han vé kha ning xdc lap, thuc hién quyén va nghia
vu dan su cta chu thé d6. Theo quy dinh ctia phdp luat hién hanh, nhing
cd nhan 1a ngudi khong ¢6 ning lyc hanh vi dan sy day da bao gom:

Thit nhdt, d61 véi nguoi chua du 18 tudi, Bieu 21 BLDS nim 2015 xdc
dinh day la nhém ngudi chua thanh nién. Tuy nhién, quy dinh hién tai chi
dua ra kha ning xdc lap, thuc hién giao dich dan sy cua nhém chu thé nay
ma chua cé quy dinh cu thé vé khi nang chiu trdich nhi¢ém nghia vu dan
st phdt sinh, trti nghia vu dan sy vé boi thudng thiét hai duge quy dinh tai
khodn 3 biéu 586 BLDS nim 2015. Trich nhiém boi thudng thiét hai déi
vA1 ngudi chua thanh nién duge quy dinh thuc hién thong qua ngusi gidm
ho. Theo dé, tai sin cia ngudsi duge gidm ho duge dung dé boi thuong
trude hét. Néu nguoi duge gidm ho khong ¢6 tai san hoic khong ¢ du thi
sé dung tai sin cua ngudi gidm ho dé boi thudng (trti khi ngusi gidm ho
ching minh dugc minh khong ¢6 161 trong viéc gidm ho).

Tuy nhién, trich nhi¢m xin 161 khdc véi trich nhiém boi thudng thiét
hai 6 ché 1a 161 xin 161 ¢6 thé thyc hién bing 161 ndi, hanh vi, ci chi hoic
bang vin bin ma bit ky ai cung ¢é thé lam dugc, khong phan biét 1a da
thanh nién hay chua thanh nién. Trich nhiém boi thuong thiét hai thudng
dugc thuc hién bing tién, ma ngudi chua thanh nién thi khong phai ai cung
c6 tai san riéng d€ tu chiu trdch nhiém boi thuong thi¢t hai. Vi vay, nén
cha me ¢6 trich nhi¢ém boi thuong thiét hai thay cho con chua thanh nién
Ia hop 1y.® Viéc phdp luat hién hanh chua Iam r6 vai tro chiu trich nhiém
ctia nhém chu thé [a ngusi chua thanh nién chinh [a mét thi€u sét khd 16n,
gay kho khin trong cong tic xét xtt va xu ly véi chu thé nay. Trong thuc
tién x¢ét xu tai Uk, ngudi chua thanh nién sé phai chiu trdch nhi¢m vé viéc
thuc hi¢n hanh vi phi bing néu ngudi chua thanh nién ¢é kha ning thuc
hién hanh vi d6.°

Chinh vi vay, d6i vdi trudng hop ngudi tii da 6 tudi dén chua du 18
tudi khi xdm pham danh dy, nhan phim, uy tin cd nhan, t6 chic phéi tu
minh thyc hién viéc xin 161 ngui bi xAim pham.' Trong trudng hop nhtng
ngudi nay van con cha me hoic ngudi dai dién, thi cha me hoiac nguoi dai

8 Nguyén My Phung, Xin [6i nguvi bi xdm pham danh di, nhdn phdm, uy tin theo phdp ludt ddn su
Vi¢t Nam, Luan van thac si luat hoc, Truosng DH Luat TP. H6 Chi Minh, 2021, tr. 26.

9 Hart-v-A-G (Tas) 1959) 14 Tas R1; Smith-v-Leurs (1945) 70 CLR 256; Tillander-v-Goss-
elin (1966) 60 DLR. (2d) 18.

10 Lé Tuong Vy, Bui Thi Ngoc Tram, Nguyén Huyén Tram, Triéu Lé Phuong Uyén, Ha Thj
Tuyén, Bugdc xin I6i, cdi chinh cong khai do xdm pham danh du, nhdn phdm, uy tin trong phdp ludt ddn sit
Viét Nam, Dé tai NCKH sinh vién cdp trudng, Truong DH Luat TP. H6 Chi Minh, 2023, tr. 56.
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di¢n hé trg, gitip d6 con chua thanh nién thuc hién viéc xin 161, cai chinh
cong khai hoic sé cung véi ngudi tit da 6 tudi dén chua da 18 tudi xin 164,
cai chinh cong khai cho nguoi bi xaim pham.

Thii hai, d61 v6i cde trudng hop “mit nang luc hanh vi dan sy”, “nguoi
¢6 kho khin trong nhan thiic, lam chua hanh vi”’ va “nguoi bi han ché ning
lyc hanh vi dan su”, phdp luat hién hanh cang chua néu 1o vé trdch nhiém,
dac biét 1a véi ngusi c6 kho khin trong nhan thiic lam cha hanh vi vi pham.
Tuy nhién, c6 thé hiéu ngusi mit nang luc hanh vi dan sy Ia ngusi khong
c6 khi nang nhan thic thong thusng, ho khong du nang lyc dé€ hiéu ban
chit caa hanh vi sai trdi do ho giy ra cho cdc chu thé khdc. Dao luat 161
nam 2009 (Apology Act 2009) ctia Ontario, tai muc 2 (1) quy dinh: “Loi xin
161 dugce thuc hién béi hoac thay mit moét ngusi lién quan dén bit ky vin
dé n20”,!"" hay nhu muc 4 (4) cua Phdp Iénh 161 cia Hong Kong nam 2018
ctung ¢6 quy dinh tuong tu: “Trong Phdp 1énh nay, dé cap 161 xin 161 cta
mot ngudi bao gom ca 161 xin 161 thay mit ngusi d6”. Nhu vay, viéc xin
16i ¢6 thé duge thyc hién thay béi mot ngusi khdc. Do d6 vige thuc hién
nghia vy dan su vé xin 161, cai chinh cong khai cia nguoi mét nang luc hanh
vi dan su phai do nguoi dai dién theo phdp luat thuc hién.

Nguoi bi han ché vé nang luc hanh vi dan sy van ¢6 su nhan thuic nhit
dinh vé hanh vi cta ban than va ¢d thé thyc hién duge cdc quyén va nghia
vy dan sy 6 mot pham vi nhit dinh. Do d6, cha thé nay sé ty minh thuc
hién viéc xin 161, cai chinh cong khai. Trudng hop ngusi ¢ hanh vi vi pham
chua du 18 tudi hoiac khong c¢6 day da nang luc hanh vi dan sy, trén thuc t&
khé tim thiy dugc ban dn nao lién quan. Tuy nhién, 6 mét khia canh khic,
do trich nhi¢m boi thutng thiét hai ngoai hgp dong thuong duge dp dung
song song voi xin 101, ci chinh cong khai khi mét bén bi lam anh huéng xiu
t61 danh duy, nhan phim, uy tin (cin ci khoan 5 Pi¢u 34 BLDS nam 2015),
viéc xdc dinh chu thé chiu trdch nhiém thuc hién ctng tuan theo nguyén tic
phdp luat da duge néu 6 treén. Chang han nhu trong vu kién sau day."? Vao
8/2/2016, chi Hoang (17 tudi, khong mic bénh tam than) da chui béi tai nha
ong Nguyén ma khong ¢6 ly do 1o rang. Toa dn yéu ciu chi ty chiu trich
nhiém boi thuong thiét hai danh du cho éng Nguyén, do “chi Hoang khing
dinh ban than khong bi bénh ly tAm than” va du chi chua du 18 tuéi nhung
da ldy chong va ¢ da kha ning thuc hién trdch nhiém boi thudng thiét hai.
Trong trudng hgp nay, nguyén don la 6ng Nguyén khong cé yéu ciu xin
161, cai chinh cong khai, tuy nhién néu c6 yéu ciu thi viéc xdc dinh chu thé
¢6 trich nhiém sé dugc thuc hién tuong ty nhu viéc xdc dinh ngudi c6 trich
nhiém boi thuong thi¢t hai nhu da néu, tic la chi Hoang.

11 Nguyén vin: “An apology made by or on behalf of a person in connection with any matter”.
12 Béandns6 05/2017/ST-DS ngay 17/8/2017 cua Toa dn nhan dan huyé¢n Binh Gia, tinh Lang Son.
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Lién quan dén vin dé cha thé chiu trich nhi¢m xin 161, cai chinh
cong khai néi riéng hay chiu trich nhi¢m dan sy néi chung vi mét hanh vi
xAm pham dén danh dy, nhan phim, uy tin cia chu thé khdc, khong chi
phdp luat Viét Nam ma nhiéu qudc gia khdc cang ghi nhian quy dinh nay.
BLDS Trung Quéc nam 2020 da quy dinh cu thé viéc xin 161, phuc hoi
danh du cho chu thé bi vi pham la mot trong nhting trich nhiém dan sy
ctia ngudi vi pham hodc ngusi ¢6 lién quan tai Bi¢u 179. Trong quy dinh
nay trdch nhiém “loai bo cdc tic dong bit 161 va phuc hoi danh dy” ¢6 thé
hiéu [a ¢6 gid tri tuong ty trdch nhiém “cai chinh cong khai” dugc quy
dinh trong phdp luat dan su cia nudc ta. Mit khic, quy dinh vé “Ning luc
veé quyén dan sy va ning luc vé dng xi dan su” tai Chuong II caa BLDS
Trung Qudc nim 2020 cung dong thoi dua ra cic trudng hop cu thé
veé viéc phan loai cd nhan: nguoi da thanh nién, ngusi chua thanh nién,
nguoi khong ¢é kha ning nhan biét hanh vi ctia minh... P61 véi tiing chu
thé, phdp luat Trung Qudc ctung quy dinh cuy thé vé kha ning chiu trich
nhi¢m dan sy: ban than ty minh thyc hién hojc thong qua ngusi gidm ho
hoic nguoi dai dién... Ngay Dieu 1068 cua BLDS Trung Qudc nam 2020
cang ghi nhan quy dinh vé trich nhiém dan sy khong dugc thuc hién boéi
nguoi c6 hanh vi vi pham ma béi mét cha thé khdc: “Cha me ¢é quyén
va nghia vu gido duc, bio v¢ con chua thanh nién. Khi con chua thanh
nién gy thiét hai cho nguoi khdc thi cha me phii chiu trich nhiém dan
su theo quy dinh cua luat”. Cdc quy dinh nay cang c¢6 su tuong dong déi
vdi phdp luat Viét Nam.

Khong chi phdp luat Trung Qudéc ma phdp luat Nhat Ban cung ghi
nhan vin dé xin 161, cai chinh cong khai tai BLDS ctia nuéc nay. Cu thé,
khoin 1 bi¢u 714 BLDS Nhat Bian quy dinh theo hudng nguoi ¢é hanh
vi vi pham sé ty minh thuc hién cic nghia vu phdp ly, trong d6 bao gom
ca xin 161, cai chinh cong khai. Tuy nhién trong mot s6 truong hop dic
biét, nghia vy thuc hi¢n khong phai do ngudi ¢é hanh vi vi pham phdp
luat thuc hién ma do nguoi ¢é trich nhiém gidm sit hoic dai dién cua
ngudi dé thyc hién.

Nhin chung, quy dinh phdp luat khi cd nhan la nguoi chiu trich
nhi¢m xin 161, cai chinh cong khai ctia nudc ta phan nao ¢é sy phu hop
véi dinh hudng caa phdp luat mot s6 nudc khdc. Du vay, van con ton tai
nhting nd1 dung trong h¢ théng phdp luat Viét Nam chua thuc sy ro rang,
cu thé va truc ti€p. Do d6, viéc xdc dinh vin dé xin 161 va cai chinh cong
khai ma vin con phu thudc vao su phan tich, nghién ciu va déi chiéu
gitia cdc dieu luat.

Dé viéc dp dung phdp luat dugc don gian, 1o rang, trainh nhtng cdch
hiéu da nghia hay chua thuc sy théng nhit trong qud trinh dp dung, cin
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dua ra quy dinh phdp luat cu thé trong viéc xdc dinh chu thé ¢6 trich
nhi¢m xin 101, cai chinh cong khai, nhat 13 lién quan dén cdc truong hop
diac biét nhu nguoi vi pham la: nguoi chua thanh nién, nguoi mat kha
ning nhan thuc...

Bén canh d6, d€ gidi quyét nhiing bat cap hién hitiu trong viéc xdc dinh
chu thé Ia cd nhan ¢6 trich nhiém xin 161, cai chinh cong khai, dic biét véi
truong hgp ngudi ¢6 hanh vi vi pham Ia cd nhan khong ¢6 ning luc hanh
vi dan sy diy du, phdp luat dan sy cin bé sung quy dinh cu thé hudng dan
riéng vé ning luc chiu trdch nhiém xin 161, cai chinh cong khai nhu quy
dinh riéng vé niang luc chiu trich nhiém boi thudng thiét hai cua cd nhan
(Bieu 586 BLDS nam 2015). Do vay, can b6 sung vao BLDS nim 2015
moét dieu luat veé xin 161, cai chinh cong khai theo hudng quy dinh ro, déi
vdi tling truong hop chu thé [a cd nhan ¢6 ning lyc hanh vi dan sy khdc
nhau thuc hi¢n hanh vi xdm pham danh dy, nhan phim, uy tin caa chu thé
khdc, trich nhiém xin 161, cai chinh cong khai sé do cha thé d6 ty minh
thuc hién hay thong qua ngusi dai dien/gidm ho khdc. Cu thé, dieu khoan
nay c6 thé sua doi lai nhu sau:

“Trich nhiém xin 181, cai chinh cong khai cua cd nhan

1. Ngudi tii d mudi tdm tudi tré 1én ¢é hanh vi vi pham thi phai ty
xin 101, cii chinh cong khai.

2. Nguoi chua da musi lam tuéi ¢6 hanh vi vi pham ma con cha, me
hoac nguoi dai dién thi cha, me phai thuc hién xin 161 cai chinh cong khai
thay cho con, truong hop khong con cha me thi ngudi nay phai tu minh
thuc hién xin 161, cai chinh cong khai trudce su gidm sdt cia co quan bao vé
quyén lgi tré em, co quan Nha nudc ¢6 thdm quyén quan ly trong linh vuc
lién quan.

Nguoi tti do mudi lim tuéi dén chua da musi tdim tudi thuc hién hanh
vi vi pham thi phai tu minh thyc hién viéc xin 181, cii chinh cong khai.

3. Nguoi chua dua sdu tudi, nguoi mit ning luc hanh vi dan sy, nguoi
c6 khé khin trong nhan thiic, lam cha hanh vi giy thiét hai ma ¢é nguoi
gidm ho thi ngudi gidm hé dé phai thuc hién viée xin 181, cai chinh cong
khai thay, truong hop khong c6 ngusi gidm ho thi viéc boi thuong thiét hai,
xin 161, cdi chinh cong khai phai duge thyc hién thong qua t6 chiic dang
quan ly ngusi d6, dudi sy gidm sdt ctia co quan nha nudc ¢é thim quyén
quan ly linh vyc ¢6 lién quan”.

2.2. Phdp nhdn

Trong phdp luit dan sy, ca ¢d nhan va phdp nhan déu c¢6 trich nhiém
xin 101, cai chinh cong khai khi vi pham phdp luat anh huéng dén danh du,
nhin phim, uy tin ctia ngudsi khdc. Phdp nhan, véi ban chit dic biét, khong
truc tiép thuc hién hanh vi xdm pham ma qua dai dién. Pi¢u 87 caa BLDS
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nim 2015 quy dinh phdp nhan chju trich nhi¢ém dan sy do dai di¢n phdp
nhan thuc hién. Khoan 2 Piéu 42 cua Luat Bdo chi nim 2016 cang yéu ciu
bdo chi cai chinh, xin 161 khi ding tin sai su that. Pi¢u nay phan dnh nguyén
tdc hanh vi cua nhan vién mang lai Igi ich cho phdp nhan theo sy phan cong,
diéu chinh cta phdp nhan d6, va khi vi pham xay ra, phdp nhan cang chiu
trdich nhiém. M3t khdc, vdi ban chit [a moét t6 chiic, phdp nhan khong thé
tu minh thuc hién trich nhiém xin 161, cii chinh cong khai ma phai thong
qua mot cd nhan la dai dién hop phdp caa phdp nhan d6 theo quy dinh tai
bieu 12 Luat Doanh nghi¢p nim 2020. Nhu vay, dai dién hop phdp cua
phdp nhan thuc hién viéc xin 161, cai chinh cong khai chinh la nguoi dai
di¢n theo phdp luat cia phdp nhan véi pham vi quyén va nghia vy da ducc
phdp luat ghi nhan ro6 rang.

Truong hop nguoi dai dién theo phdp luat cta phdp nhan khong
thé truc tié€p dai dién phdp nhan thuc hién trich nhiém xin 161, cai chinh
cong khai thi ¢6 thé uy quyeén lai cho cha thé khdc thuc hién theo Dieu
562 BLDS nim 2015. Tuy nhién, chu thé dugc ty quyén Ia ai, ¢6 can
la ngudi thuoc phdp nhan hay git chic vu nhit dinh trong phdp nhan
hay khong thi phdp luat hién tai chua ghi nhin r6 dan téi ¢é nhiéu quan
diém trdi chieu. Quan diém thud nhit cho raing: Nguoi duge uy quyén
phai 12 moét cd nhan thudc phdp nhan vi pham dé dam bio dung tinh
chit dai dién cho phdp nhan. Quan diém thu hai cho ring: Ban chit
viéc iy quyén di la nhin danh bén tuy quyén thuc hién, hay néi cich
khdc nhan danh nguoi thuéc phdp nhan vi pham thuc hién trich nhi¢m
xin 161, cai chinh cong khai, béi vay du ngusi duge uy quyén khong
thuoc phdp nhan van dugc xem la phut hgop. Nhém tic gid dong y véi
quan diém thu hai, béi ban chit du [a dai dién theo phdp luat hay dai
dién theo uy quyeén thi cing la nhan danh phdp nhian d¢€ thuc hién trich
nhiém xin 161, cii chinh cong khai.

Viéc xdc dinh cha thé thyc hién xin 161, cii chinh cong khai la phdp
nhan cung dugc cdc Toa dn dp dung diing theo nguyén tic, quy dinh phdp
luat da dugc phan tich 6 trén.

Truong hop 1: Tranh chdp lién quan dén hoat dong nghiép vu bdo
chi: ti ngay 9/4/2019 dén 15/4/2019, Tap chi dién ti Gido duc Viét
Nam (trudc 1a Bdo dién tu Gido duc Viét Nam) ding bai phan dnh veé
san phdm stia cua Vinamilk trong Chuong trinh Stia hoc duong tai Ha
No6i."? Vinamilk khoéi kién, va sau cdc phién xti tai Toa dn nhan dan quan
(TAND) Hoan Kiém va Toa dn nhan dan thanh ph6é Ha Noi, Tap chi
nay bu¢c phai ding cii chinh, xin 161 cong khai va g6 bo 5 bai viét sai sy

13 Ban dn dan sy phic thim s6 54/2021/DS-PT ngay 28/01/2021 ctia Toa d4n nhan dan thanh phd
Ha Noi veé viéc “Tranh chip lién quan dén hoat dong nghiép vu bdo chi”.
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that, theo yéu ciu ctia Vinamilk." Trong tranh chip nay nay, tdc gid viét
cdc bai bdo vé Vinamilk chinh la nguoi lam viéc cho Bdo dién ti Gido duc
Viét Nam. Ap dung nguyén tic xdc dinh chu thé ¢6 nghia vu xin 1, cai
chinh cong khai theo quy dinh, Bdo dié¢n ti Gido duc Viét Nam da thuc
hién viéc xin 161, cii chinh cong khai theo ban dn ¢6 hiéu luc duge ban
hanh béi Toa dn ¢ thim quyeén.

Truong hgp 2: Tranh chip quyén sé htiu trf tu¢ (SHTT). Cin ci Ban
dn s6 01/2019/KDTM-PT ngay 09/01/2019 cua Toa dn nhan dan cip cao
tai TP. H6 Chi Minh: Cong ty TNHH Thuong mai va san xuidt B (Cong
ty D) khoi kién Cong ty C6 phan dién ti A Viét Nam (Cong ty A) vi st
dung nhan hi¢u ASANZO giéng véi ASANO cua Cong ty . Cong ty D,
c6 nhan hi¢u dang ky tit nim 2008, phdt hién vi pham sau gidm dinh. Tai
phién tda phtic thim, Toa dn xdc dinh quyén nhan hi¢u cho Cong ty P va
yéu cau Cong ty A cai chinh cong khai va xin 161.

Trong hé théng phdp luat cta cic qudc gia khdc, nhin chung quy dinh
vé chju trich nhié¢m xin 161, cii chinh cong khai d6i véi phdp nhan cung
dugc thiia nhan va theo hudng noi dung tuong tu phdp luat Viét Nam. Cu
thé, Dieu 62 BLDS Trung Qudéc nim 2020 quy dinh 16 chu thé chiu trich
nhiém dan sy vé hanh vi vi pham trong trudng hop dang thi hanh cong vy
(tic thuc hién cong viéc theo uy quyeén, phan cong, trich nhi¢m duge phdp
nhan giao phd) thi phdp nhan quin ly ngudi lao dong phai chiu trich nhi¢m
déi vai thiét hai boi hanh vi vi pham xdy ra. Bén canh d6, tai Biéu 44 BLDS
Nhat Ban: “Phdp nhan phai chiu trich nhiém vé nhiting thiét hai do minh
gay ra cho nguoi khdc”. Theo dé, hanh vi cta phdp nhan chinh la hanh vi
dugc thuc hién béi nguoi lao dong cia phdp nhan d6 theo gidi han pham
vi cong viéc duge dua ra béi phdp nhan.

2.3. Nha nuoc

Mot chu thé dic biét trong h¢ théng phdp luat, khi ¢6 hanh vi xam pham
quyén va lgi ich hop phdp khdc cua cdc chu thé khdc, Nha nudc van la chu
thé phai xin 161 va cii chinh cong khai theo quy dinh tai bieu 57, Pieu 58
va Pieu 59 cia Luat TNBTCNN niam 2017. Do Nha nudc la cha thé véi
b mdy quan ly cong kénh va phuic tap, vi vay can phai thong qua co ché dai
dién trong viéc thuyc hién boi thusng theo Piéu 57 ctia Luat TNBTCNN
nam 2017, cy thé Ia co quan quan ly tric ti€p ngusi thi hanh cong vy.” Can
luu y co quan quan ly truc ti€p ngudi thi hanh cong vu ¢6 hanh vi vi pham sé
giail quyét boi thudng, nhung co quan gidi quyét boi thuong khong chi ¢é co

14 Béo Thu, “Tap chi dién at Gido duc Viét Nam cdi chinh cdc thong tin sai su that vé sin phim Vinamilk”,
Tap chi Toa dn nhdn dan dién ni, 2021, https://www.tapchitoaan.vn/tap-chi-dien-tu-giao-duc-viet-nam-
cai-chinh-cac-thong-tin-sai-su-that-ve-san-pham-vinamilk, truy cip ngay 03/8/2023.

15  Dé Van Pai va Nguyén Truong Tin, Phdp ludt Viét Nam vé Trach nhi¢gm boi thuong cia Nha
nude, Nxb. Hong Puic — Hoéi luat gia Viét Nam, 2015, tr. 402.
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quan quan ly tryc tié€p ngusi thi hanh cong vu. Cu thé, cin ci theo quy dinh
tai khoan 7 Pieu 3 Luat TNBTCNN nam 2017, bén canh ¢ quan quan ly
truc tiép nguoi thi hanh cong vu gay thiét hai thi Toa dn cung la co quan cé
thim quyén gidi quyét boi thusng. Viéc xdc dinh thim quyén ctia Toa dn giai
quyét trong hoat dong t6 tung dan sy duge thuc hi¢n theo nhting quy dinh
cu thé tai Bieu 37 Luat TNBTCNN nam 2017. Nhu vay, Luat TNBTCNN
nam 2017 da ¢6 su phan dinh tuong déi 16 rang vé mit chu thé chiu trdch
nhiém boi thudng, cu thé 1a xin 161, cai chinh cong khai khi ¢6 hanh vi vi
pham lam xdm pham tdi danh dy, nhan phim, uy tin ctia chu thé khic.

Mot, vi du lién quan dén viéc thyc hién trich nhiém boi thudng thiét
hai cua Nha nudc, d6 1a vu dn cta 6ng Bui Minh Ly do TAND quan Binh
Thanh va TAND TP Ho Chi Minh xét xu: Vao t61 19/01/2014, trong
bua tiéc tit nién 6 quan Binh Thanh, TP. H6 Chi Minh, v¢ chong chi
N.T.T. bi mot thanh nién giat diy chuyén. Chong chi T. va ban da duéi
theo va nham lin ddnh anh Ly. Ong Ly sau d6 bi tam giam va TAND quan
Binh Thanh tuyén 6ng 3 nam ti vé toi cudp giat. Ong khing cdo va sau dé
TAND TP. H6 Chi Minh hay dn, dinh chi diéu tra do khong dua chiing
ci. Cuéi cung, ngay 24/3/2021, cic co quan t6 tung da xin 161 cong khai
ong Ly tai Long An."°

Trong truong hgp nay, ngudi dua ra ban dn déi véi ong Bui Minh Ly
Ia thim phdn lam viéc tai cdc TAND quan Binh Thanh va TAND TP. Ho
Chi Minh. Tuy nhién nguoi thuc hién xin 161 lai a co quan quén ly tryc tiép
d6i véi cdc thdm phdn nay. Ly do 1a vi co quan ¢6 ngusi thi hanh cong vu
(thim phdn) giy thiét hai bao gdbm ca hai Toa dn cdp so tham va cip phuic
tham (vu dn dugc xét xti dén cdp phuc tham). Do do, viéc thuc hién trich
nhi¢m xin 161, cai chinh cong khai phai duge dong thoi ca hai cip Toa dn
trién khai thuc hién theo quy dinh.

C6 thé thdy, viéc ghi nhan co ché xin 161 hay cai chinh cong khai cua
Nha nudc khi ¢6 hanh vi vi pham phdp luat la moét nd1 dung quan trong,
khong chi tai Viét Nam ma ca cdc qudc gia khdc. Diéu nay giip ting cuong
trdch nhiém ctia Nha nudc trong quan ly va diéu hanh. Co ché nay giip
han ch¢€ vin dé lam dung quyén luc cta cic co quan nha nudc. Hién tai,
van ban phdp luat vin chua théng nhit vé chu thé chiu trich nhiém xin 161,
vi vay can diéu chinh dé Nha nudc la chua thé chinh chiu trich nhiém, con
co quan quan ly nguoi gay thiét hai chi dai dién Nha nudc trong viéc giai
quyét va xin 161."7

16 Son Lam, “Xin 18i cong khai bi thu Poan bi ngoi ti oan hon 2 nim”, Bdo Tudi tré, 2021, https://
tuoitre.vn/xin-loi-cong-khai-bi-thu-doan-bi-ngoi-tu-oan-hon-2-nam-20210324105715819.
htm, truy cip ngay 21/02/2023.

17 D6 Vin Pai va Nguyén Truong Tin, Phap ludt Viét nam vé Trach nhi¢m boi thuong cia Nha nudc,
Nxb. Hong Puc — Hoi luat gia Viét Nam, 2015, tr. 405.
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Két luan

Bai viét da di sau phan tich va xdc dinh chu thé dugce xin 181, cai chinh
cong khai va chu thé chiu trdch nhiém xin 181, cai chinh cong khai trong
phdp luat dan su. Theo dé, chu thé chiu trich nhiém xin 161, cii chinh cong
khai s& bao gom ba d6i tugng 1a: ¢d nhén, t6 chiic va Nha nudc vdi nhiing
cdch thuc thuc hién xin 161, cai chinh cong khai khdc nhau, tuong ting phu
hop vdi tiing cha thé. Trong khi d6, chu thé dugce xin 181, cai chinh cong
khai chi bao gobm hai d6i tugng chinh 1a cd nhin bi xAm pham va t6 chuic
bi xAm pham. Trong thoi gian téi, phdp luat dan sy cin b6 sung nhiing quy
dinh cu thé hon vé trich nhiém xin 161, cai chinh cong khai cua nhiing chu
thé nay nhim nang cao chit lugng cia hé théng phdp luit hién hanh dieu
chinh nhtng néi dung néu trén. @
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