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Tom tat
Trong pham vi bai viét, tdc gid tdp trung phdn tich, danh gia quy dinh vé béi thuong thiét hai
khi ly hén dugc ghi nhdn trong B¢ ludt Ddn sy nam 2020 cia Céng hoa nhdn dan Trung
Hoa. Trén co s6 doi chiéu cac quy dinh lién quan trong phdp lugt cang nhu thic tién phdp ly
tai Viét Nam, tdc gid dua ra mgt s6 kién nghi nham hoan thién phdp ludt hon nhdn va gia
dinh Vi¢t Nam tir viéc tiép thu kinh nghiém ciq phdp ludt Cong hoa nhdn din Trung Hoa
nhdm bdo v¢ hi¢u qud hon quyén lgi cia bén vg, chong bi thi¢t hai xudt phdt tir viéc ly hon
do 16i ciia bén chong, vg con lai.
Tu khoa: boi thuong thi¢t hai, ly hon, bo ludt dan su, hén nhdn va gia dinh
Abstract
The authors focus on analysing and evaluating the regulations on compensation for damages
upon divorce regulated in the 2020 Civil Code of the People’s Republic of China. Based
on a comparison with relevant regulations in law as well as legal practice in Vietnam today,
the authors make some recommendations to improve Vietnamese marriage and family law by
learning from the experience related to the law of the People’s Republic of China to protect
more effectively the rights of one spouse who suffers damage arising from divorce due to the fault
of the other spouse.
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20 lyc gia dinh, ngoai tinh 1a nhing hanh vi ph6 bién lam anh huéng

dén hanh phic gia dinh va Ia nguyén nhan chinh cia nhiing mau
thudn, bat dong trong doi séng vo chong. Pay cung la nhtng hanh vi ¢6 tinh
chit dién hinh, la “ngon ngudn” chu yéu dan dén tinh trang ly hon trong xa
hoi Viét Nam xua va nay. Trén phuong dién phdp ly, nha lam luat Viét Nam
da dinh liéu cdc co ché phdp ly ¢6 tinh triing phat, rin de nhim gép phan
giam thiéu tinh trang nay trong thuc t€. Thong qua cdc ché tai dan sy, hanh
chinh, hinh sy, cdc chu thé vi pham phai ginh chiu nhtng hau qua phdp ly
bat 161 do hanh vi ctiia minh giy ra. Dau vay, ban vé ché tai dan sy, véi nhting
quy tic minh dinh trong viéc phan chia tai sin xét dén 16i ctia vg, chong dan
dén ly hon, nha Iam luat phan nao da quan tam bao v¢ quyén 161 ctia bén vo
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hoic chong khong c6 161 trong viéc ly hon. Tuy nhién, trong viéc phan chia
tai san khi ly hon, co quan tai phdn khé van dung quy dinh nay dé€ bao v¢
quyén lgi cho bén khong ¢6 161. Vi thé, trong thoi gian td1, viéc nghién cuiu,
xay dung, hoan thién co ché bdo vé quyén caa vg, chong khi ly hon 1a mét
vin dé mang y nghia vé mait phdp ly 1an thuc té.

Bai viét, nghién cdu so sinh, phdp luit cia nudc Cong hoa Nhan dan
Trung Hoa (Trung Qudc) hién hanh ¢6 ghi nhan vé co ché boi thuong thiét
hai (BTTH) khily hon, va day la n6i dung ma phdp luat Viét Nam chua minh
dinh. Viéc nghién ciu co ché phip ly nay mé ra mét hudng di mdi trong tién
trinh hoan thién cic quy dinh cta phdp luat hon nhan va gia dinh Viét Nam
hi¢n hanh, gép phan bao v¢ ché€ d¢ hon nhan va gia dinh néi chung, bio vé
quyén lgi ctia bén vg, chong khong ¢6 161 dan dén ly hon néi riéng.

1. Phap luat Cong hoa Nhan dan Trung Hoa vé boi thuong thiét
hai khi ly hon

Hi¢n nay, quan h¢ hon nhan va gia dinh 6 Trung Qudc chiu sy diéu
chinh béi Bo luat Dan sy (viét tit [a BLDS) nim 2020. Quyén thu nim, tu
bieu 1040 dén Dicu 1118 cua Bo luat ghi nhan cdc quy dinh chung va cdc
ché dinh phdp ly dic thu nhu két hon, quan h¢ gia dinh, ly hon, nhan nuoéi
con nudi. Nhin téng quan, bén canh vi¢c ké thuia cdc quy dinh caa Luat Hon
nhan va gia dinh (viét tit [a Luat HNGD) nam 1980, stia d6i nam 2001, nha
lam luat Trung Qudc da sta d6i, b6 sung moét s¢ quy dinh nhim ddp vng doi
hoi tui thuc tién xa héi ctia qudc gia nay, trong d6, ché dinh BTTH khi ly hon
12 mot “diém sdng” ding chu y.

Bén canh quy dinh vé dén bu kinh t€ khi ly hon,' phdp luat Trung Quéc
con quy dinh vé BTTH khi ly hon. Néu nhu viéc dén bu kinh t€ khi ly hon
g6p phan bu dip lai nhiing thiét thoi do mét bén vg hodc chong di bo thoi
gian, cong sic dé lam cong viéc néi trg, cham séc gia dinh; thi quy dinh veé
BTTH khi ly hon Ia phuong thiic bao v¢é hiéu qua 1o1 ich hgp phdp ctia nguoi
yéu thé, cung cip su bao v¢ phdp ly cho bén khong 6 161 bi thiét hai khi ly
hon, dong thai duy tri sy 6n dinh cta doi séng hon nhan va gia dinh.? Dudi
khia canh Iy luan, BTTH dugc hiéu Ia moét ché tai dan sy buoc bén gay thiét
hai phai ¢6 trdch nhi¢m dén bu nhting ton thit (vé vat chit hoic tinh than)

1 Quy dinh vé dén bu kinh t&€ khi ly hon duge nha lam luat Trung Qudc ghi nhan tai Dieu
1088 BLDS nim 2020. Theo d6, néu mot bén vi nuéi dudng con, cham sdc ngudi gia, trg
gitp bén kia cong tic ma ginh vdc nhiéu nghia vy hon thi khi ly hén ¢é quyén yéu cau bén
kia dén bui, bén kia phai dua ra dén bu. Bién phdp cu thé do hai bén théa thuan; néu thoa
thuan bat thanh thi do Toa dn nhan dan phdn quyét. Xem: Lé Khdnh Linh va cdc tdc gia
khdc, BLDS Trung Quéc 2020 (Bdn dich va lugc gidi), Nxb. Pai hoc Quéc gia Ha Noi, 2021,
tr. 320-321.

2 Zhenyuan Jin, “Legal Thoughts on the Divorce Damage Compensation System”, Advances in
Social Science, Education and Humanities Research, Atlantis Press, Vol. 416, 2020, tr. 613.
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gy ra d6i vdi bén bi thiét hai.’ Khi hanh vi vi pham nghia vy hon nhan giy
t6n hai nghiém trong dén mdi quan hé gitia vg va chong, din dén hon nhan
tan vo thi nguoi vg hoac chong c¢é trich nhiém phai chiu mot s¢ hau qua
phdp Iy nhu BTTH.*

bitu 46 Luat HNGD Trung Qudc niam 1980, stia d6i nam 2001 ghi
nhin bén trudng hgp phit sinh trich nhiém BTTH khi ly hon bao gom: da
thé; chung séng nhu vg chong véi ngusi khic; bao luc gia dinh; ngugc dai,
ruong bé cdc thanh vién trong gia dinh. Thé nhung, xuit phét tii sy phdt trién
cua doi s6ng kinh t&€ xa hoi, nhiing hanh vi xdu giy anh hudng tiéu cuc dén
quan hé hon nhan khéng chi gi6i han & bon loai hanh vi ké trén. Chang han,
t¢ nan mai dam, ¢ bac, ma tiy va vg hoic chong vi pham phdp luat hinh sy la
nhung tinh tiét ¢6 thé dan dén hon nhan tan vo. Vi vay, sé [a vo Iy va bit cong
cho bén chju thiét thoi néu khong duge boi thusng® do “yéu cau BTTH khi
ly hon, nhu tén goi cua nd, la mét yéu ciu boi thuong dua trén 161 phdt sinh
tii viéc vg hoac chong thuc hién bat ki hanh vi pham t61 va/hoac hanh vi sai
trdi nao néu trén”.°

Xuidt phdt tu thuc tién ndi trén, BLDS Trung Qudéc nim 2020 di bd
sung quy dinh vé dieu khoan du phong boi thusng. Cu thé, Pieu 1091
BLDS Trung Quéc nam 2020 quy dinh:

“Néu vi mot trong nhiing truong hgp sau day dan dén ly hon thi bén
khong ¢6 161 ¢ quyeén yéu cau BTTH: (1) Trung hon; (i) Chung s6ng véi
nguoi khéc; (i) Co hanh vi bao luc gia dinh; (iv) Nguoc dai, rudng bo thanh
vién gia dinh; (v) C6 161 nghiém trong khic”.’

Theo quy dinh nay, phdp luat Trung Qudc dia ghi nhan cdc can ci dé
Toa dn xem xét quy két trdch nhiém BTTH khi Iy hon. Nhin chung, day déu
la nhting hanh vi trdi dao diic cing nhu luan thudng dao ly trong doi s6ng
vo chong va chu thé thuc hién hanh vi nay can phai chiu nhting ché tai thich
ding. Trong d6, dé bu dip nhting t6n thit ma bén v¢ hoic chong khong cé
161 phéi ginh chiu, viéc quy dinh trich nhiém BTTH la cin thiét, mét mit
ran de, triing phat bén ¢6 161, mit khdc gép phan bao vé quyén lgi chinh ding
ctia bén bi thiét hai.

La1 trong hon nhan bao gio cing duge xdc dinh 6 hanh vi chud khong
phai 6 trang thdi tinh thin cua cic bén trong hon nhan, dic biét trong

3 Pé tim hiéu thém ve boi thuong thiét hai, xem Le Truong Son, Nguyen Xuan Quang, “Fault
is not a condition for determination of liability for non-contractual damage - A development
in human rights protection in Vietnam”, Vietnamese Journal of Legal Sciences, Vol. 08, No. 01,
2023, DOI: 10.2478/vjls-2023-0005, tr. 99-109.

4 Xu Li, “Compensatory Damages in Divorce Proceedings Under the Marriage Law of China”,

Singapore Journal of International & Comparative Law, No. 7, 2003, tr. 61.

Zhenyuan Jin, tldd, tr. 615.

Jason J. Lee, “Does China Have Alimony?: A Study of China’s Current Post-Divorce Finan-

cial Relief System”, UCLA Pacific Basin Law Journal, Vol. 36, Iss. 2, 2019, tr. 119.

7 Lé¢ Khdnh Linh va cdc tic gia khdc, tldd, tr. 321.
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truong hop cdc bén ¢é hanh vi sai trdi ¢6 thé dan dén d6 vé hon nhan.®
Nhin téng quan, ¢é hai nhém hanh vi ¢6 thé duge xem xét nhu can cu
phit sinh trdch nhiém BTTH khi ly hon, cu thé 1a hanh vi vi pham nghia
vu chung thay gitia v va chong va hanh vi bao luc gia dinh. Bén canh d6,
BLDS Trung Quéc nim 2020 dua ra quy dinh mé dé Toa dn xem xét,
dinh gid tling trudng hop phit sinh ti thyc tién ma nha lam luit chua thé
du li¢u day du. “Pinh nghia vé 161 nghiém trong khdc nén duge quyét dinh
dua trén hanh vi duge ligt ké, tit ban chit caa hanh vi, thi¢t hai giy ra cho
bén kia cting nhu ddnh gid chung ciia moi ngusi vé hanh vi d6”. Cdc hanh
vi nay khd da dang, d6 ¢6 thé Ia hanh vi xAm pham quyén, loi ich cua vg,
chong nhu ¢6 tinh lay bénh truyén nhiém nghiém trong cho d6i phuong,
ép budc vo ban dam.. .; cdc hanh vi gian lan trong hon nhan va gia dinh nhu
che gidu khuyét diém sinh ly, hanh vi ngusi vg che gidu su that khién ngusi
chong nuoi con khong phii la con dé ctia minh ma khong biét... Tuy vao
tinh chit caa hanh vi ma cdc 161 nghiém trong nay cé thé gy thiét hai vé
vat chit va tinh than cho bén v¢ hodc chong bi thiét hai."”

BTTH khi ly hon Ia mét dang trich nhiém BTTH dic biét. D6 la
trach nhi¢ém BTTH ngoai hgp dong do vi pham quyén, nghia vu vé nhan
than ctia mét chu thé dan sy dic biet — 1a chong hoic vo cia ngusi bi vi
pham. Ro rang, cdc hanh vi dugc li¢t ké tai Bieu 1091 BLDS Trung Qudéc
la nhung hanh vi sai trdi, di ngugc lai véi muc dich caa quan h¢ hon nhan.
Song, dé€ quy két trdich nhi¢gm BTTH thi nhtng hanh vi ké trén cia mot
bén v¢ hoic chong phii dan dén hé qua cudi cung la ly hon va vige ly hon
nay giy ra nhung thiét hai cho bén chong hoic v¢ khong ¢ 161. Trong
trudng hop hanh vi sai trdi khong dan dén tinh trang ly hon, thi bén chiu
thiét thoi tit hanh vi sai trdi khong thé doi BTTH khi ly hon ma cé thé
tim ki€m bién phdp khic phuc tii cic nguyén tic chung cta trich nhiém
phdp Iy ngoai y mudn.'' Néu cdc hanh vi nay khong phai 1a nguyén nhan
dan dén ly hon thi bén thiét hai tit hanh vi ¢6 thé yéu cau chua thé giy thiét
hai (c6 thé la v¢ hodc chong ctia ho) boi thudng theo quy dinh vé BTTH
ngoai hgp dong thong thuong. N6i tém lai, gitia hanh vi cta v¢ hoic
chong véi viéc ly hon phii ¢6 méi quan hé nhan qua thi mdi ¢6 kha nang
dp dung co ché BTTH khi ly hon. Bén canh dé, can phai lam ro viéc ly
hon ¢6 gay ra thiét hai gi hay khong. Néu khong ¢6 thiét hai thi khong dit
ra trich nhiém bo1 thuong va thiét hai 6 day “dm chi” thi¢t hai caa chinh
viéc ly hon déi véi bén khong ¢é 161. N6i cdch khdce, can xdc dinh méi

8 Xu Li, tldd, tr. 62.

9 Mingyu Hu, Xunan Luo, “Study on Application of Divorce Relief System in Chinese Civil
Code”, Beijing Law Review, No. 11, 2020, tr. 971.

10 Mingyu Hu, Xunan Luo, #ldd, tr. 972.

11 Xu Li, tldd, tr. 67.
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quan h¢ nhan qua gita viéc ly hon va thiét hai caa bén khong ¢6 161 dan
dén ly hon phii ginh chiu.'

Tuong tu véi phdp luat Viet Nam,” theo co ché t6 tung dan su 6 Trung
Qudc, ngusi ¢ yéu cau BTTH khi ly hon 1a chu thé ¢6 nghia vu ching
minh. Trong thyc t€, viéc tim ki€m cdc chiing cu d€ chiing minh cho yéu cau
BTTH khi ly hon thuc su rit khé khian. Ly do vi dic thu ctia quan h¢ hon
nhan Ia long tin gitia d61 bén. Nhan chiing chiing kién hanh vi sai trdi ciia moét
bén vg, chong thuong la cic thanh vién trong gia dinh, nén ¢6 thé khong sin
sang lam chuing truéc Toa dn nhim bao vé quyén riéng tu cta gia dinh. Mit
khdc, ngay ca khi tim ra manh mdi, nhting hanh vi nhu thué tham ti tu, theo
doi, ghi Am bi mat sé bi Toa dn coi [a vi pham phdp luat,' anh huéng dén uy
tin, danh du cia cdc thanh vién trong gia dinh néi chung.

2. Thuc trang phap luat Viet Nam va dé xudt ghi nhan co ché boi
thuong thiét hai khi ly hon

Ly hon 1a viéc chdm dit quan hé vo chong theo ban dn, quyét dinh ¢6
hi¢u lyc phdp luat cia Toa dn.” Ve mit ly thuyét, ly hon Ia viee “cdt duit”
hoan toan m6i quan hé tinh cam, gin b gitia vg va chong. Ban chit ctia hon
nhan xudt phdt tii tinh yéu chan chinh gitia nam va n; tuy nhién vi mot ly do
nao dé, vg chong khong hanh phiic, hon nhan 1am vao tinh trang tram trong,
doi séng chung khong thé kéo dai, muc dich cua hon nhan khong dat duge
thi ly hon duge xem nhu mot gidi phdp mang tinh tit yéu.

Luat HNGD Viét Nam hi¢én hanh da quy dinh mot cdch tuong minh vé
nghia vu va quyén vé nhan than gitia vg va chong. Cu thé, theo khoan 1 Diéu
19 Luat HNGD nam 2014, “vg, chong ¢6 nghia vu thuong yéu, chung thuy,
ton trong, quan tim, cham sdéc, giip d6 nhau; cung nhau chia sé, thyc hién
cdc cong viée trong gia dinh”. Trong thuc tién, mot trong s6 nhiing nguyén
do phé bién khién doi s6ng hon nhan khong thé duy tri [a hanh vi bao luc gia
dinh, khong chung thuy cia mot bén vg hodc chong... Hién nay, khong cé
khdi niém phdp ly vé sy khong chung thuy, nhung ¢6 thé suy luan hanh vi
ngoai tinh Ia biéu hién cia sy khong chung thay. '

Phdp luat Viét Nam da c6 mét hé théng cdc ché tai xti ly cdc hanh vi bao
luc gia dinh hay vi pham nghia vu chung thay gitia vg va chdng trong van

12 Qian Wu, “Foreign Divorce Damage Compensation System and Its Inspiration to Our Coun-
try”, International Journal of Education and Humanities, Vol. 7, No. 3, 2023, tr. 116.

13 Theo Ditu 6, Bieu 92 BLTTDS Viét Nam nam 2015 (sua d6i, bé sung nim 2019, 2020 va
2022), duong su cd yéu cau Toa dn bao v¢ quyeén va lgi ich hop phdp ctia minh phai thu thap,
cung cip, giao nop cho Toa dn tai liéu, chiing ci dé¢ ching minh cho yéu cau dé 1a ¢6 can cui
va hop phdp, trii mot s6 trudng hop ngoai 1¢ duge luit dinh licu.

14 Zhenyuan Jin, tldd, tr. 615.

15 Khoan 14 bitu 3 cua Luat HNGD nam 2014.

16 Nguyén Ngoc Dién, Gido trinh Ludt Hén nhdn va gia dinh (Tdp 1: Cdc quan hé nhdn thdn vé gia
dinh), Nxb. Pai hoc Quéc gia TP. Ho Chi Minh, 2022, tr. 153.
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ban phdp luat vé dan sy, hanh chinh, hinh sy. Chang han, d6i véi hanh vi vi
pham nghia vu chung thiy, khoan 1 P1¢u 59 Nghi dinh s6 82/2020/ND-CP
ngay 15/7/2020 cta Chinh phu quy dinh xtt phat vi pham hanh chinh trong
linh vyc b6 trg tu phdp, hanh chinh tu phdp, hon nhan gia dinh, thi hanh dn
dan sy, phd sin doanh nghi¢p, hop tic xa quy dinh: “Phat tién tti 3.000.000
dong dén 5.000.000 dong d6i véi mot trong cdc hanh vi sau: ... Pang ¢6 vo
hoic dang c6 chong ma chung s6ng nhu v chong véi ngusi khdc; Chua cé
v¢ hoic chua ¢6 chong ma chung séng nhu vo chong vl ngusi ma minh
biét ro la dang cé chong hoic dang ¢é vg...” . Song song vdi d6, Nghi dinh
s6 114/2021/ND-CP ngay 31/12/2021 cta Chinh phua quy dinh xt phat vi
pham hanh chinh trong linh vuic an ninh, trit ty, an toan xa hoi; phong chéng
t¢ nan xa hoi; phong chdy va chiia chdy; phong, chéng bao lyc gia dinh cung
liet ké hang loat co ché xi Iy hanh vi xAm hai sic khoe, hanh vi hanh ha,
ngugc dai thanh vién gia dinh, hanh vi bao luc vé kinh t€... Pong thoi, ngusi
¢6 hanh vi bao lyc gia dinh hay khong chung thuy ciing ¢6 thé phai ginh chiu
cdc ch€ tai hinh sy tuong thich néu hoéi da cdc yéu t6 ciu thanh to1 pham.

Tuy nhién, cic ché tai viia néu mang dam tinh “triing phat” chu thé cé
hanh vi xdm pham bing hinh thiic phat tién, phat cdi tao khong giam giu,
phat tu..., chi chua tryc tiép bu dip nhiing gi ma chu thé bi thiét hai phai
gdnh chiju tit chinh hanh vi ctia chong, vo minh gay ra. Vi vay, ché tai dan sy
c6 ¥y nghia hét suic quan trong trong viéc tryc ti€p bao vé quyeén 161 ctia nguoi
v, chong la nan nhan caa bao luc gia dinh, cta hanh vi vi pham nghia vu
chung thiy ma luat thyc dinh da dé ra.

Phdp luat Viét Nam hi¢n hanh chua quy dinh co ch€ BTTH khi ly hon.
Song thong qua quy dinh vé xem xét yéu t6 161 ctia mdi bén vg, chong khi
glai quyét tai sin cia vg chong khi ly hon tai diém d khoan 2 Piéu 59 Luit
HNGD nam 2014, ¢6 thé nhan thdy, quyén Igi cua bén vg, chong khong
¢6 161 dan dén ly hon, 6 chiing muc nhit dinh, da duge phdp luat quan tim,
bao v¢. Viéc xem xét, dinh gid yéu t6 161 cia méi bén trong vi pham quyén,
nghia vy cia vg chong trong viéc phan chia tai san chung cia vg chong khi
ly hon 1a viéc lam can thiét. Bang quy pham tai diém d khoan 2 Diéu 59 Luat
HNGD nim 2014 va hudng dan tai diém d khoan 4 Pi¢u 7 Thong tu lién
tich s6¢ 01/2016/TTLT-TANDTC-VKSNDTC-BTP, quyén lgi cua bén
vg, chong khong ¢6 161 sé duge phdp luat bio vé bing cin ci phan chia tai
san chung cta vg chong khi ly hon. Tuy vay, vin dé é day la co quan tai phidn
khd hodc tham chi khong ¢6 co s6 d€ xdc dinh muic d¢ 161, tit d6 gip ing
tung khi phai dinh ra ty 1¢ phan chia tai san sao cho théa ding. Tré luc nay
khién cdc phdn quyét chia tai san chung khi ly hon caa co quan tai phdn,
mot muc do nhit dinh, thi€u di tinh toan di¢n khi bo qua can cii 161 ctia moi
bén trong vi pham quyén, nghia vu cta vg, chong khi chia tai san.
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Thuyc tién xét xti cdc vu viéc ly hon cho thidy nguyén nhan chinh dé
mot bén yéu cau Toa dn giai quyét ly hon thusng bit ngudn tir viec mot
bén v¢ hoic chong khong chung thuy, nhu ¢é hanh vi ngoai tinh, séng
chung nhu vg chong véi nguoi khdc, hoic moét s6 truong hgp do mau
thuan, bit dong trong doi séng vo chong ma moét bén vg hoic chong cé
hanh vi ddnh dap, hanh ha hodc hanh vi ¢6 tinh chit bao luc gia dinh khdc
déi véi chong hoic vo minh. Song, trong hau hét cic vu viéc ly hon, viéc
xem x¢t yéu t6 nay lam cin ci d€ gidi quyét tai san cta vg chong khi ly
hon chua duge quan tim mét cdch thiu ddo. Minh chiing la trong nhiéu vy
viéc duge Toa dn thu ly va gidi quyét trong thuc tién, mic du cic duong su
déu thiia nhan hanh vi (khong chung thuy hoic hanh vi bao luc gia dinh)
nhung Toa dn dudng nhu “quén ling” viéc xem xét dén yéu té 161 cua modi
bén trong vi pham quyén, nghia vy vé nhin than va tai san cia vg chong
khi tién hanh vi¢c phan chia tai san chung.'” Theo tic gia, trong bdi canh
gidl quyét quan hé tai san cua vg chong thi chi nén ddnh gid, nhin nhan 161
cua vg chong trong vi pham quyén, nghia vu vé tai sin, cy thé hon 1a mot
bén ¢6 hanh vi phd tin tai san.'® Con viéc vi pham quyén, nghia vy vé nhan
than thi can c¢6 moét co ché phdp ly khdc phut hgp hon diéu chinh nhim béo
vé quyeén Igi cua bén vg, chong khong cé 161.

Chung ta ¢6 thé tham khao kinh nghiém cua phdp luit Trung Qudc vé
BTTH khi ly hon. Theo nguyén tic chung vé cin ci phdt sinh trdch nhiém
BTTH ngoai hgp dong, khong phai trong moi trudng hgp, néu mét bén vo
hoic chong vi pham nghia vu chung thuy hay moét bén ¢6 hanh vi bao luc gia
dinh... thi loai trich nhiém nay phit sinh, ma doi héi phai ¢6 hiu qua xdy ra
va m6i quan hé nhan qué gita hanh vi va hau qua. Theo d6, hanh vi bao luc
gia dinh hoic khong chung thuy ctia moét bén vg hoic chong phai dan dén
hau qua mau thun gita vg, chong khong thé han gin dugce va vo, chong
quyét dinh ly hon va viéc ly hon nay gy ra thiét hai cho bén vg hodc chong
khong ¢6 161. Bong thoi, diéu nay cung khd tuong thich véi quy dinh cua
khodn 1 Biéu 56 Luat HNGD nim 2014 vé cin cu ly hon. Theo dé, “khi
vo hoac chong yéu cau ly hon ma hoa gidi tai Toa dn khong thanh thi Toa
dn giai quyét cho ly hon néu ¢6 cin cd viéc vg, chong cé hanh vi bao luc gia
dinh hogc vi pham nghiém trong quyén, nghia vu cua vg, chong lam cho hon
nhan lam vao tinh trang tram trong, doi séng chung khong thé kéo dai, myc
dich caa hon nhan khong dat dugc™.

17 Ban dn s6 15/2016/HNGD-ST ngay 20/7/2016 cia Toa dn nhan dan huyén Di Linh, tinh
Lam Pong ve viéc xin ly hon; Ban dn s6 1015/2017/HNGD-PT ngay 15/11/2017 caa Toa
dn nhan dan TP. Ho Chi Minh vé tranh chip ly hon.

18  Pay cung la quan diém dugc nhém tdc gia thé hién trong bai viét: Lé Vinh Chau, Ng6 Khdnh
Tung, “Ban veé yéu t6 16i cua mdi bén trong vi pham quyén, nghia vu cua vg, chong khi giai
quyét tai san trong vu dn ly hon”, Tap chi Toa dn nhdn ddn, s6 02, 2022, tr. 12-16.



50 TAP CHI KHOA HQC PHAP LY VIET NAM SO 01 (173)/2024

Lién quan dén vin dé BTTH gitia vg va chong, thuc tién xét xti 6 Viét
Nam cung tling xay ra trudng hop moét bén vo hodc chong khi ly hon yeéu
cau Toa dn buoc bén con lai BTTH vé tudi thanh xuan."” Tuy nhién, yéu
cau nay khong duge Toa dn chdp nhan vi khong ¢ co s6. Xét 6 géc do noi
dung, “hon nhan theo phdp luit Viét Nam dugc xiy dung trén nén tang tu
nguyén cua ngudl nam va nguoi nii, xudt phdt tii yéu td tinh cam, tinh yéu
gitia hai ngusi, chit khong phai Ia mét hop dong dan su...”.* Do d6, trong
bdi canh 6 vu viéc nay, theo tic gia, viéc Toa dn khong chdp nhan yéu cau
BTTH vé tu6i thanh xuan Ia hgp ly. Thé nhung, néu nhu mot bén vo hoic
chong yéu cau BTTH do trong thai ki hon nhan, ngusi chong hoic ve con
lai ¢6 nhung hanh vi vi pham quyeén, nghia vu vé nhan than gitia vg va chong
nhu ¢6 hanh vi ngoai tinh hay hanh vi bao luc gia dinh, va nhting hanh vi nay
Ia nguyén nhan dan dén viéc doi séng hon nhan khong thé duy tri, dong thoi
viéc ly hon nay da anh huéng xiu, giy xdo tron dén doi séng cua bén vg hoic
chong khong ¢6 161 thi yéu cau nay nén dugce chip nhan. Do vay, viéc ghi
nhan co ché phdp Iy vé BTTH khi ly hon trong Luat HNGD Viét Nam [a
can thiét. Vé noi dung, phdp luat Viét Nam nén tham khio kinh nghi¢ém cta
phdp luat Trung Quéc 6 viée giéi han moét s6 nhém hanh vi cy thé [a nguyén
nhin din dén ly hon 1a co s6 xem xét trich nhiém BTTH cua bén vg, chong
la nguoi ¢6 161. Thém vao d6, nha lam luat cing nén dua ra quy dinh mang
tinh mé d€ co quan tai phdn ¢6 thé linh hoat suy xét cdc tinh huéng khdc cé
thé 1a nguyén nhan dan dén ly hon, va bén khong ¢6 161 phai ginh chiu nhiing
thiét hai, t6n thit nhit dinh ti nhtng hanh vi dd.

T nhting phan tich va ly giai néu trén, tic gia kién nghi nha lam luat
bé sung quy dinh tai Pieu 56a Luat HNGD nam 2014, cy thé nhu sau:

“Piéu 56a. Yéu ciau boi thuong thiét hai khi ly hon

Khi ly hon, mét bén vo hodc chong ¢ quyén yéu ciu bén kia phai boi
thuong thiét hai cho minh trong trudng hgp ngusi dé ¢6 hanh vi bao luc
gia dinh, khong chung thuy hoic ¢é hanh vi khic vi pham nghiém trong
quyén, nghia vu cua v¢ chong dan dén ly hon”.

Qua quy dinh dugc dé xudt nay, cé6 mot s6 diém can luu y nhu sau:

(1) Ve xem xét yéu t6 161 cia vg, chong dian dén ly hon:

Tham khio hudng dan tai Biéu 29 Giai thich Tu phdp Luat Hon nhan
cua Trung Qudc trude day, co thé thdy, chu thé cé quyén yéu cau BTTH
Ia bén khong c6 161 trong qud trinh tién hanh t§ tung ly hon.?' Trong

19 Quyét dinh s6 191/2015/DS-GDT ngay 21/5/2015 ctia Toa dan sy Toa dn nhan dan t6i
cao; Xem: Lé Vinh Chau (chu bién), Sdach tinh huéng (binh ludn ban dn) Ludt Hén nhdn va gia
dinh, Nxb. Hong Duc — Hoi Luat gia Viét Nam, 2018, tr. 189.

20 Leé Vinh Chau (chu bién), tldd, tr. 192.

21 Pieu 1091 cia BLDS Trung Qudc nam 2020 cting dung thuit ngit “bén khong ¢6 1617 1a chu
thé ¢6 quyeén yéu cau BTTH.
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truong hop ca vo chong déu vi pham quy dinh tai Diéu 46 Luat Hon nhan
thi yéu cau BTTH khi ly hon cua mét hodc hai vg chong sé bi Toa dn bdc
bé. N61 cich khidc, vin dé so sinh 161 cua cdc bén sé khong duge dp dung
trong h¢ théng BTTH khi ly hon 6 Trung Quéc.> Tuy nhién, thuc tién
doi séng cho thiy it ¢6 truong hop moét bén hoan toan khong ¢ 161 va ¢é
quan diém cho ring, cich dién dat ctia bén ¢6 181 va bén khong c6 161 theo
Luat Hon nhan da lam giam ddng ké pham vi d6i tugng dugce boi thusng.?
Theo quan diém cua tic gid, trong truong hgp hai bén cung ¢6 161 dan dén
ly hon thi viée so sdnh 161 gitia cdc bén [a viéc lam cuc ky kho, ¢6 thé gay
tré ngai I6n cho co quan tai phdn trong viéc quy két trdch nhi¢m BTTH
cho mot bén va 4n dinh muic boi thudng phit hop. Vi vay, tic gid cho ring
bén v hoic chong chi ¢é quyén yéu cau BTTH khi ly hon trong trudng
hop ban than khong pham bat ki 161 nao dan dén ly hon duge ghi nhan tai
biéu 56a néu trén.

(i) Vé nghia vu ching minh:

Theo nguyén ly chung cua phdp luit vé t6 tung dan su, bén v¢ hoac
chong yéu cau ¢é nghia vu cung cdp cho Toa dn cdc chiing cd ching minh
cho yéu cau cia minh la phtt hop va ding phdp luat, bao gom viéc chiing
minh hanh vi trdi phdp luat cua bén kia Ia nguyén nhan dan dén ly hon va
ban than ngudi yéu cau phai ching minh thiét hai ma minh phai ginh chiu
tit viéc ly hon.

(i1) Ve xdc dinh loai thiét hai va dn dinh muic boi thudng:

Su kién ly hon 6 thé anh hudng dén doi s6ng vat chit hoic tinh thin
cia cdc ben. O khia canh vat chét, cic quy dinh cta phip luat veé phan chia tai
san chung cua vg chong hay co ché cip dudng gitia v va chong khi Iy hon?
phan nao cho thiy nha lam luat da c6 su bao v¢ nhit dinh déi véi bén ve hoic
chong khong ¢6 161 dan dén ly hon hodc bao dim mot phin nao dé nhu cau
trong cudc séng sau ly hon cho bén vg, chong cé khé khin, ting thicu.

Bén canh doi séng vat chit, thi nhiing khoan bu dip tén thit vé tinh
than cting nén dugc xem xét, dinh gid nhaim bao dim quyén l¢i cho bén vo
hoic chong khong ¢6 161 dan dén ly hon. P61 véi co ché BTTH khi ly hon,
BTTH cho bén khong ¢6 161 chi dugce tinh khi sy kién ly hon giy ra nhting
thiét hai nhit dinh cho bén vg, chong khong ¢ 161. Nhin tii thuc té&, viéc xdc
dinh thiét hai va tinh todn muic boi thudng la mot thich thic 16n déi véi co
quan tai phdn trong qud trinh xét xt, do dé phdp luat cin ¢6 quy dinh hudng
din cu thé vé vin dé nay. Vé mic boi thutng ton thit vé tinh than, theo

22 Wei Chen, Lei Shi and Xin Zhang, “The Divorce Damages System in China: Legislation and
Practice”, International Journal of Law, Policy and The Family, s6 30(1), 2016, tr. 106.

23 Zhenyuan Jin, tldd, tr. 614.

24 Theo Ditu 115 Luat HNGD nam 2014”: “Khi ly hon néu bén khd khin, ting thi€u ¢d yéu cau
cip dudng ma cd ly do chinh ddng thi bén kia ¢6 nghia vu cip dudng theo kha ning ciia minh”.
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quan diém cua tic gia, Toa dn c¢6 thé dp dung tuong tu quy dinh cta phdp
luat dan sy vé thiét hai do danh dy, nhan phim bi xAm pham.” Cu thé, miic
boi thusng bu dip tén thit vé tinh thin do cdc bén thoa thuin; néu khong
thda thuin duge thi muic t61 da khong qud musi [an muic luong co s6é do Nha
nudc quy dinh. Viéc dua ra quy dinh vé muic boi thuong t61 da tao co s6 phdp
ly cho co quan tai phdn trong viéc dn dinh muic boi thuong phtt hgp véi tinh
chat bu ddp kip thoi nhiing thiét thoi cho bén khong ¢6 161 trong viéc ly hon,
dong thoi trinh tinh trang bén khong ¢6 161 yéu cau mot muic boi thusng vo
ly, thi€u kha thi. Néu dn dinh mét muic boi thudng qud cao ¢d thé giy anh
huéng dén cudc séng ctia bén chong, vo con lai va ¢ khi ning anh huéng
dén viéc thuc hién nghia vu ctia ho vdi nhiing chu thé khdc nhu vin dé thuc
hi¢n nghia vu cip duodng cho con sau khi cha me ly hon. @

Tai lieu tham khao

[1]  Leé Vinh Chau (chu bién), Sdch tinh hudng (binh lugn ban dn) Ludt Hén nhdn va gia dinh, Nxb.
Hong Duc — Hoi Luat gia Viét Nam, 2018 [trans: Le Vinh Chau (ed.), Casebook (Com-
mentary on Judgments) on Marriage and Family Law, Publishing House — Vietnam Lawyers
Association, 2018]

[2] Lé Vinh Chau, Ngo Khinh Tung, “Ban vé yéu t6 161 ciia moi bén trong vi pham quyeén,
nghia vu cta vg, chong khi giai quyét tai san trong vu dn ly hon”, Tap chi Toa dn nhdn ddn,
s6 02, 2022 [trans: Le Vinh Chau, Ngo Khanh Tung, “Discussing the Fault of Each Party in
Violating the Rights and Duties of Spouses When Settling Assets in Divorce Cases”, Journal
of the People’s Court, No. 02, 2022]

[3] Wei Chen, Lei Shi and Xin Zhang, “The Divorce Damages System in China: Legislation
and Practice”, International Journal of Law, Policy and The Family, 30(1), 2016

[4] Nguyén Ngoc Dién, Gido trinh Ludt Hén nhdn va gia dinh (Tdp 1: Cdc quan h¢é nhdn thdn vé gia
dinh), Nxb. Pai hoc Qudc gia TP. H6 Chi Minh, 2022 [trans: Nguyen Ngoc Dien, Text-
book on Marriage and Family Law (Volume 1: Personal Relations in Family), National University
Publisher, Ho Chi Minh City, 2022.]

[5]  Zhenyuan Jin, “Legal Thoughts on the Divorce Damage Compensation System”, Advances
in Social Science, Education and Humanities Research, Atlantis Press, Vol. 416, 2020

[6] Mingyu Hu, Xunan Luo, “Study on Application of Divorce Relief System in Chinese Civil
Code”, Beijing Law Review, No. 11, 2020

[7]  Jason J. Lee, “Does China Have Alimony?: A Study of China’s Current Post-Divorce Fi-
nancial Relief System”, UCLA Pacific Basin Law Journal, 36(2), 2019

[8]  Xu Li, “Compensatory Damages in Divorce Proceedings Under the Marriage Law of Chi-
na”, Singapore Journal of International & Comparative Law, No. 7, 2003

[9] Leé Khdnh Linh va cdc tdc gia khdc, B¢ ludt Ddn sy Trung Qudc 2020 (Bdn dich va lugc gidi),
Nxb. Pai hoc Qudc gia Ha Noi, 2021 [trans: Le Khanh Linh and other authors, Chinese
Civil Code 2020 (Translation and Commentary), National University of Hanoi Publisher,
2021]

[10] Le Truong Son, Nguyen Xuan Quang, “Fault is not a condition for determination of liabil-
ity for non-contractual damage - A development in human rights protection in Vietnam”,
The Vietnamese Journal of Legal Sciences, Vol. 08, No. 01, 2023, DOI: 10.2478/vjls-2023-
0005

[11] Qian Wu, “Foreign Divorce Damage Compensation System and Its Inspiration to Our
Country”, International Journal of Education and Humanities, Vol. 7, No. 3, 2023

25 Khoan 2 DBiéu 592 BLDS niam 2015.



