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Tom tat
Cdc quy dinh phap lugt diéu chinh Chiing chi lun ky khéng c6 quyén biéu quyét (non-voting
depository receipts, NVDR) hi¢n chi & miic d¢ dinh danh, chiia ddy dii co s6 phdp ly dé cé thé
trién khai phdt hanh va giao dich NVDR vao thj truong chiing khodn Vi¢t Nam. Vi vdy, bai
viét nay dé cdp, phdn tich cdc van dé sau dé dua ra cdc kién nghi vé co s6 ly ludn cho viéc xdy
dung phdap ludt diéu chinh NVDR: (i) nhdn dién, ban chdt phdp ly va vai tro cia NVDR 6
thi truong Viét Nam; (ii) mdi quan hé giiia cdc chii thé tham gia giao dich NVDR va tuong
quan gita NVDR vdi cdc logi chitng khoan khdc; (iii) cdc yéu cdu dat ra khi xdy dung quy
dinh phdp ludt diéu chinh NVDR 6 Viét Nam.

Tu khoa: chiing chi luu ky khéng c6 quyén biéu quyét, NVDR, non-voting right, ching khodn

Abstract
The legal framework governing non-voting depository receipts (NVDRs) in Vietnam is currently
still basic and requires amendments for successful issuance and trading in the Vietnamese stock
market. ‘This article aims to analyze key aspects to propose recommendations for enacting
comprehensive legislation regarding NVDRs. Its scope for research covers: (i) identification
NVDREs, their legal characteristics, and their role in the Vietnamese context; (ii) examining
the relationships between parties involved in NVDR transactions and the connection between
NVDRs and other types of securities; (iii) identifying essential considerations for establishing
NVDR-related regulations in Vietnam.
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huing chi luu ky khong ¢6 quyén biéu quyét (non-voting depositary

receipt, NVDR) 1a mot loai ching khodn trong nhém chiing
khodn mdi véi tén goi “chiing chi luu ky” da duge bé sung tai Luat s6
54/2019/QH14 ctia Qudc hoi ban hanh ngay 26/11/2019 (Luat Ching
khodn) va dugce ghi nhan tai Luat Doanh nghi¢p s6 59/2020/QH14 dugc
Qudc hoi ban hanh ngay 17/06/2020 (Luat Doanh nghi¢p nam 2020).
Viéc ghi nhan nay la phtt hop véi xu thé chung, bit nguodn tit quy dinh
han ché viéc s6 htiu ctia nha dau tu nudc ngoai (NDTNN) tai cdc doanh
nghi¢p trong nudc, tit dé loai bo kha ning can thié¢p cua cic nha dau tu
vao nén kinh t€ nhung vin c6 thé giai quyét dugce bai todn vé thu hit
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dong vén nudc ngoai vao Viét Nam, mit khdc cang lam da dang héa cdc
san phdm chung khodn trén thi trudsng. Pong thoi, NVDR con la kénh
huy dong von trung va dai han cho nén kinh t€, gitp cai thién kha ning
t1ép can thi trudng caa NDTNN, tit d6 gép phin dat muc tiéu ma Chinh
phu deé ra Ia nang hang thi truong ching khodn (TTCK) Vi¢t Nam tii thi
trudng can bién lén thi trudng mdi néi trude nam 2025.!

Ve ban chit, NVDR 1a mét dang thic xuit phdt ti loai chiing khodn
la chiing chi luu ky. Mic du NVDR di duge hinh thanh va dua vao dng
dung 6 cdc qudc gia khdc (dic biét thanh cong 6 Thdi Lan) nhung lai dugce
xem la mot dang thic mdi 6 thi trusng Viét Nam. Nhom tdc gia nhan
thiy cdc quy dinh hién hanh lién quan dén van d¢ NVDR van chi dang
dung lai véi miic do dinh danh va nhan dién don gian, ma chua dinh hinh
day du co s6 phdp ly dé c6 thé trién khai phdt hanh va giao dich NVDR
trén thi trudng. Thé nhung, d€ c6 thé xay dung khung phdp ly di¢u chinh
cho viéc trién khai va van hanh NVDR vao thuc tién doi héi phai lam
10, phai nhan dién chinh xic NVDR cho mé hinh 6 Viét Nam. Bai viét
nay sé dé cap, phan tich cdc vin d¢ sau dé€ dua ra cdc kién nghi xay dung
phdp luat dieu chinh NVDR, bao gom: (i) khdi niém, ban chit phdp ly va
vai trdo cua NVDR 6 thi truong Viét Nam; (il) méi quan gitia cdc chu thé
tham gia giao dich NVDR va tuong quan gitia NVDR véi cdc loai chiing
khodn khdc; (i11) cdc yéu cau dat ra khi xay dung quy dinh phdp luat dieu
chinh NVDR 6 Viét Nam.

1. Nhan dién, ban chat phap ly va vai tro cua chung chi luu ky
khong c6 quyén biéu quyét 6 thi truong Viet Nam

Khoin 6 biéu 114 Luit Doanh nghi¢p nim 2020 quy dinh: “C6
phan phé thong duge dung lam tai san co sé dé phdt hanh ching chi
luu ky khong cé quyén biéu quyét dugc goi 1a cé phan phé thong co
s6. Chiing chi luu ky khong ¢6 quyén biéu quyét c¢6 1¢i ich kinh t& va
nghia vu tuong tng véi ¢6 phan phé thong co s6, trii quyén biéu quyét.”
Nhu vay, NVDR dugc ghi nhan la mot loai ching chi luu ky dic biét,
tiic 1a moét loai chiing khodn dugc giao dich trén thi trudng chiing khodn
(TTCK) Viét Nam.” Sau d6, NVDR tiép tuc dugc dieu chinh cuy thé
hon tai Bieu 140 Nghi dinh s¢ 155/2020/ND-CP ngay 31/12/2020 cua

1 Nang hang ctia TTCK Viét Nam tit thi trudng can bién lén thi trudng mdi néi trudc nam
2025 1a mot noi dung quan trong trong Du thio Chién luge phit trién TTCK dén nam
2030 dang dugc B Tai chinh trinh Chinh phu xem xét. Xem: Huy Thing, “B¢ Tai chinh
trién khai gidi phdp dong bo dé nang hang thi trudng ching khodn”, Cdng thong tin dién tir
B¢ Tai chinh, https://mof.gov.vn/webcenter/portal/btcvn/pages_r/1/tin-bo-tai-chinh?dDoc-
Name=MOFUCM238166, truy cap ngay 25/10/2022.

2 Khoan 8 Diéu 4 cua Luat Chiing khodn nam 2019 quy dinh: “Chung chi luu ky Ia loai chiing
khodn duge phdt hanh trén co sé ching khodn cia t6 chiic duge thanh 1ap va hoat dong hop
phip tai Viét Nam”.
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Chinh phu quy dinh chi tiét thi hanh moét s6 diéu cua Luat Ching khodn
(Nghi dinh s6 155/2020/ND-CP) véi noi dung nhu sau:

- Chung chi luu ky khong ¢é quyén biéu quyét 1a mot loai chiing
khodn do cong ty con cua Sé giao dich chiing khodn phdt hanh cho nha
dau tu nudc ngoai trén ¢o s6 ¢6 phi€u cia cong ty niém yét, ding ky giao
dich.

- Ngudi s6 htu chiing chi luu ky khong ¢6 quyén biéu quyét c6 loi
ich kinh t€ va nghia vu tuong ting véi ¢6 phan phé thong co sé, trii quyén
biéu quyét.

- T6 chiic phdt hanh ¢6 quyén tham du Pai hoi dong ¢6 dong va
biéu quyét trong trudng hop t6 chiic phdt hanh ¢6 phiéu co s6 ldy y kién
c6 dong veé viec huy niém yét nhung khong ¢6 cic quyén khdc veé kinh t&
lién quan dén c6 phi¢u do.

- B¢ truéng B Tai chinh quy dinh veé loai ching khodn la co sé phit
hanh chiing chi luu ky khong cé quyén bi€u quyét, han muic phdt hanh,
co ché chuyén d6i ching khodn co s6 thanh chiing chi luu ky khong c6
quyén biéu quyét; viéc thuc hién quyén tham du Pai héi dong c¢6 dong va
biéu quyét cua t6 chiic phdt hanh, cong bé thong tin, niém yét, giao dich,
dang ky, luu ky, bu trit va thanh todn va cdc noi dung khdc lién quan téi
ching chi luu ky khong ¢6 quyén biéu quyét.

Tu nhting quy dinh trén, NVDR dugc dinh hinh thong qua mot s6
dac diém phdp ly co ban sau day:

Mot la, NVDR Ia moét loai ching khodn, tic 1a mot cong cu huy
dong von trung va dai han cho nén kinh t€, dugc giao dich trén TTCK
Viét Nam. NVDR ¢6 day du cdc dac tinh ctia chiing khodn, nhu: (i) tinh
chuyén dich, c¢6 thé chuyén nhugng gita nha dau tu nay sang nha dau
tu khdc; (i1) tinh thanh khodn, kha ning chuyén déi thanh tién; (iii) tinh
dau tu, kha ning sinh lgi thong qua viéc s6 hou va sinh lgi tii gid tri ting
truéng cua NVDR;; (iv) tinh rai ro: nhu moi ching khodn khic, NVDR
cang c6 kha ning rai ro do sy bién dong cuaa thi trudng, tinh hinh hoat
dong cua chu thé phdt hanh chiing khodn co s6...°

Hai la, NVDR la mot loai ching khodn phdi sinh, hinh thanh dua
trén sy ton tai cua ching khodn khdc, dugce phdt hanh trén co sé 1a c6
phiéu phé thong cia cong ty niém yét, cong ty ding ky giao dich theo
ty 1¢ 1:1, tic 01 ¢6 phiéu tuong tng véi 01 NVDR. Diéu nay cé nghia
la viéc phdt hanh NVDR khong lam vén diéu 1¢ caa cong ty phdt hanh
chiing khodn co s6 tang lén. N6i cdch khdc, NVDR xdc 1ap quyén dau tu
gldn tiép vao cong ty niém yét thong qua chu thé dai dién la chu thé sé

3 Xem thém: International Moneytary Fund, Bank for International Settlements, Europe-
an Central Bank, Handbook on Securities Statistics, ISBN:978-1-49838-831-3, 2015, tr. 9-14
https://www.imf.org/external/np/sta/wgsd/pdt/hss.pdf, truy cap ngay 02/11/2022.
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hou ching khodn co s6. Chu thé phdt hanh NVDR git vai trd nhu cha
thé trung chuyén von vao qud trinh diu tu cta chua thé phdt hanh chiing
khodn co s6.

Ba la, ngudi s6 htiu NVDR ¢6 diy du loi ich kinh t€ va nghia vu
tuong ung véi phian c6 phi€u lam co s6é phdt hanh NVDR, nhung khong
c6 quyeén biéu quyét tic khong duge tham gia y kién vao moi hoat dong
cta cong ty. N6i cdch khdc, NVDR Ia phuong tién dé tich quyén biéu
quyét ra khoéi ¢6 phiéu trudce khi chuyén c6 phi€u cho nha diu tu dudi
hinh thic NVDR. Quyén biéu quyét cting dugc xem la quyén co ban
ctia ngudi sé htiu ¢6 phiéu phé thong, ¢6 tinh tic dong dén qud trinh
van hanh mot cong ty, ¢é thé lam thay d6i tinh chit, quy mo, muc tiéu,
dinh hudng cuaa doanh nghiép. Quyeén biéu quyét thudc vé chu s6 hau cé
phiéu phé thong va c¢é quyén phdt hanh NVDR trén lugng chiing khodn
co s6 ma minh sé htiu, 161 ich kinh t&€ va cdc nghia vy khdc cta nguoi sé
htu ¢ phiéu sé dugc thuc hi¢n theo tilé 1:1 va duge “trung chuyén” tu
ngudi sé htu ¢d phiéu sang nha dau tu NVDR.

Boén la, NVDR la moét loai chiing chi luu ky. Béi le, NVDR duge
phdt hanh trén co s6 ¢6 phi€u phé thong cua cong ty niém yét 1a mot loai
ching khodn cta t6 chic duge thanh lap va hoat dong hop phdp. Vi Ia
chuing chi luu ky, nén moét lugng cé phi€u co sé sé phii duge luu ky tai
t6 chuc phdt hanh NVDR lam co sé d¢ phdt hanh lugng NVDR tuong
ung. Piéu nay tuong tu nhu quy dinh vé ching chi luu ky 6 mot s6 quéc
gia trén thé gidi (Thdi Lan, My, Hong Kong).* NVDR, do vay, phai dugc
phdt hanh béi mét cha thé trung gian. Cdc loai ching chi luu ky khidc
dugc phdt hanh chu yéu qua chu thé trung gian la ngan hang thuong mai,
va ¢6 thé phdt hanh tai thi trudng nudc ngoai cta chiing khodn co $6.°
Trong khi dé, NVDR hudng dén vi¢c thu hiit vén ngoai thong qua dong
vén dugce dua vao thi trudng nudc noi chiing khodn co s6 duge phdt hanh.

Nam la, vé1 dic tinh phdp ly 1a moét loai chiing khodn phdi sinh nén
NVDR khong thé duge hinh thanh néu khong dya trén sy ton tai cua
ching khodn co s6. Trong truéng hgp nay, ching khodn co s6 sé 1a c6

4 Thai NVDR Company Limited, “Prospectus about issuance of non-voting depositary receipts”,
2020, https://www.set.or.th/nvdr/en/info/files/Full_Prospectus_30012020.pdf, truy cap ngay
01/11/2022; Joseph Velli, “American Depositary Receipts: An Overview”, Tap chi Fordham
International Law, tap 17(5), 1993, https://ir]lawnet.fordham.edu/cgi/viewcontent.cgi?arti-
cle=2537&context=1lj, truy cip ngay 22/11/2021; Xem: https://www.hkex.com.hk/-/media/
HKEX-Market/Listing/Rules-and-Guidance/Other-Resources/Depositary-R eceipt-Frame-
work/FAQ-6/FAQ_6.pdf, truy cap ngay 20/5/2022.

5 Vi du: Chung chi luu ky Hong Kong (Hong Kong Depositary Reciepts - HDRs) https://
www.hkex.com.hk/Global/Exchange/FAQ/Products/Securities/HDR ?sc_lang=en#col-
lapse-3, truy cap ngay 20/5/2022; Chiing chi luu ky Hoa Ky (American Depositary Receipts
- ADRs) “Securities Act - 6893-6894” SEC Docket, tap 48(18), 1991, tr. 1441, https://hei-
nonline.org/HOL/P?h=hein.journals/secdoc48&i=1439, truy cap ngay 22/11/2021.
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phiéu phé thong cua cong ty niém yét, véi muc dich gia ting kha ning thu
hiit nguodn vén ngoai cia cdc doanh nghiép ¢é quy mo vén va s lugng nha
dau tu 16n, tuong ung la kha ning kinh doanh va muic d¢ tic dong dén cic
chi s6 kinh t&€ xa hoi tit quy mo ctia minh. Vi la ching khodn phdi sinh, nén
NVDR sé ¢6 cdc dac tinh cua ching khodn phdi sinh. Thit nhdt la tinh két
ndi gita 2 loai chiing khodn: ching khodn co s6 va chiing khodn phdt hanh
dua trén ching khodn co sé. Su két néi nay dam bio cho su lién thong ve
vén, lam cho kha ning thanh khoan tré nén linh dong hon. Thit hai, ton
tai hai quyén s6 htiu tuong vng vdi hai loai chiing khodn nhung chi ¢6 mot
gid tri von chu sé htiu, nén ching ¢6 tinh bic ciu trong viéc xdc lap quyén
s6 htiu vé vén. Trong chling muc nhit dinh, quyén song lap déi véi hai
loai chung khodn nay c¢6 thé din dén hé qua tao ra su song trung vé vén
Vi cd hai déu xdc lap quyeén tai san tuong tu nhau, chi khic vé moét s6 nédi
dung va pham vi quyén va nghia vu tuong ting. Tuy vay, dic tinh luu ky
cia NVDR Ia ¢6 s6 loai béd kha ning song trung quyén va 11 ich vi chu thé
phdt hanh NVDR khong phai Ia cha thé s6 htiu ching khodn ¢6 s6 ma chi
Ia chu thé noi chiing khodn co s6 duge luu ky.

Vi viéc nhan dién nay, NVDR sé phdt huy vai trdo ctia minh va la
moét gidi phdp kha thi cho vin dé thu hit vén ngoai, nhu sau: Thit nhdt,
viéc dp dung NVDR gitip mé réng co hoéi tham gia TTCK Viét Nam
cia NDTNN ma chua can phii stia déi cdc quy dinh hién hanh vé ty I¢
s6 htiu nudce ngoai trong cdc cong ty dai ching. Thit hai, NVDR thu hut
thém cic NDTNN tham gia vao TTCK nén gitip ting quy m6 von hoa
NDTNN c¢6 thé dau tu. Pay [a mot trong cdc tiéu chi hang dau duge
nha dau tu qudc t& quan tim khi quyét dinh lya chon quéc gia dau tu va
béi cdc t6 chuic qudc t€ tinh chi s6 thi trudng nhu MSCI (Morgan Stanley
Capital International), S&P (Standard & Poor’s), FTSE (Financial Times Stock
Exchange) trong viéc xép hang TTCK. Mitic vén héa NDTNN c¢6 thé dau
tu phai dat duge dén mot quy mo nhit dinh thi mdéi thu hit duge nha dau
tu qudc t€. Thit ba, NVDR c¢6 tinh thanh khodn cao do nha dau tu nim
gitt NVDR ¢6 thé chuyén nhugng NVDR cho cdc chu thé khic hoic
chuyén thanh ¢6 phi€u co sé nén sé lam siic hip dan ctua TTCK ting lén,
thuc ddy dong vén ngoai chay nhanh hon, manh hon vao TTCK. Thi
tu, viéc phdt hanh NVDR khong phu thuédc vao k€ hoach taing vén caa
doanh nghi¢p. NVDR c6 thé trién khai trén tit ci cdc ¢6 phi€u niém yét
thuoc nhiéu nganh, nghé khdc nhau. Chinh vi vay, NVDR dugc ky vong
sé giip TTCK Viét Nam khic phuc duge han ché hién nay lién quan téi
kha nang ti€p can thi trudng cia NDTNN, tii d6 gép phin nhanh chdéng
ddp ung cdc tiéu chi d€ ning hang TTCK Viét Nam ti thi trudng can
bién lén thanh thi trudng mdi néi.
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Nhu vay, dé NVDR ¢6 thé phdt huy dugc cdc vai trdo quan trong
cta minh d6i véi nén kinh t€, viéc xdc dinh cdc chu thé tham gia vao
giao dich NVDR, m&i quan h¢ gitia cic chu thé nay cang nhu méi tuong
quan gitta NVDR va cdc chiing khodn khic trén TTCK cung la mot vin
de rit quan trong tao tién dé xay dung khung phdp ly di¢u chinh NVDR
trong tuong lai.

2. Méi quan hé giaa cac chua thé tham gia giao dich chung chi luu
ky khong co quyén biéu quyét va tuong quan gitia ching chi luu
ky khong co quyén biéu quyét véi cac chung khoan khac

Viéc xdc dinh ban chit phdp ly caa NVDR da dinh hinh cic cha
thé tit yéu tham gia giao dich NVDR sé phii bao gom: (i) chu thé phdt
hanh chung khodn co s6; (i) chu thé phdt hanh NVDR; (iii) nha dau tu
NVDR; (iv) chu thé gidm sit, ho trg thi truong.

Theo quy dinh tai PBieu 140 Nghi dinh s6 155/2020/ND-CP, nén
ting cua quan hé nay bit ngudn tii chiing khodn co s6, vay nén cha thé
phdt hanh chiing khodn co s6, dé¢ dua vao d6 NVDR dugc phdt hanh,
phai Ia cong ty niém yét. Trong truong hgp néu mudn taing kha ning huy
dong von tii nha dau tu ngoai ma gidi han dau tu da hét, c6 thé thuyc hién
luu ky moét lugng c6 phiéu phé thong di duge phép phdt hanh tai t6 chuc
phdt hanh NVDR.

Do d6, phdt hanh NVDR hoan toan phu thuoc vao nhu cau vén
ctia cong ty niém yét ¢é mudén thu hit nguén vén ngoai hay khong.
Chu thé phdt hanh NVDR du dugc xdc lap dia vi phdp ly nhu thé€ nao
cang chi ¢6 thé phit hanh NVDR khi va chi khi ¢6 yéu ciu tit chu thé
phdt hanh ¢6 phiéu co s6, va thuc hién luu ky lugng c6 phiéu nay tai chu
thé phdt hanh. Chu thé phdt hanh NVDR sé phai la cha thé thé hi¢n
tu cdch la chu thé trong nudc va thuc hién vai tro trung gian hé trg thi
trudng. Dieu d6 cho phép chung ta ¢6 thé xem xét tu cich caa S6 Giao
dich chiing khodn — vdi tu cdch la mot doanh nghiép vén hda trong
nudc, va cdic ngan hang thuong mai —loai trit cic ngan hang thuong mai
thuoc sé huu 100% vén nudce ngoai, cé thé thuc hién vai tro ctia mot
chu thé phdt hanh NVDR.

Viéc phdt hanh NVDR cung cin tinh dén nhu cau cua thi truong.
Tuic la, NVDR ting véi ¢6 phi€u co s6 phai thu hit dugce su tham gia cua
cdc nha dau tu nudc ngoai vao cdc doanh nghiép ma ty I¢ vén gép cua nha
dau tu ngoai da vuot ngudng cho phép. Mit khdc, nha dau tu ngoai cho
rang khong nhit thi€t phai nim quyén biéu quyét vi loi ich hinh thanh
tit kha ning sinh lgi cua cdc doanh nghiép nay tré nén hip dan hon. O
géc do mé rong, can thdy ring cang nén xem xét cho phép ca nha dau
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tu trong nudc cing ¢ thé duge sé hitu NVDR,° béi 1é ho ¢6 thé da bd
16 co hoéi sé htiu ¢6 phi€u co s6 va mong mudn diu tu tai chinh 16n hon
la thyc hién quyén biéu quyét trong cic cong ty day tiém ning ma ho
nhim t6i. Nha dau tu NVDR vi thé viia ¢6 quyén va nghia vu nhu mot
c6 dong tuong uing véi s6 ¢6 phi€u ma ho dai dién theo NVDR, chi trix
quyén biéu quyét d6i véi cong ty phdt hanh ching khodn co s6 trong méi
tuong quan vdéi chu thé phdt hanh ¢6 phi€u co s6. Nha dau tu NVDR
cung dong thoi ¢é mdéi quan h¢ vdi cha thé phdt hanh NVDR vdi tu cich
la chua s6 huu NVDR.

NVDR cung c¢6 thé duge niém yét dé thuc hién giao dich tap trung
trén TTCK, cung ¢6 thé giao dich qua TTCK phi tip trung’ néu chua
da dieu kién. Cdc giai doan tu viéc chao bin dén thuyc hién giao dich
NVDR deéu phii tuan tha cdc nguyén tic caa thi trudng. Do vay, cdc té
chiic quan ly dieu hanh thi trusng nhu Sé Giao dich chiing khodn, Uy
ban Chung khodn nha nudc; hay nhu cdc chu thé hé trg thi trudng nhu
cong ty chiing khodn, ngan hang thuong mai cang la nhting cha thé tham
gla voi tu cdch 1a cha thé hé tr¢ hodc ditu phdi, quan ly qud trinh hinh
thanh, giao dich NVDR dugc thong sudt va hop quy, nhung khong phii
Ia nhting chu thé mang tinh quyét dinh cua viéc hinh thanh NVDR.

Trong mdi tuong quan vdi cdc ching khodn khdc trong TTCK,
vdi viée dinh danh NVDR, nhu di phan tich, thi NVDR chi [a mét loai
ching khodn phii sinh. Su phdi sinh nay mang lai cho NVDR mot vi tri
nhu Ia mot loai ching khodn bac 2 so vdi chiing khodn co sé duge xem
la ching khodn bac 1. Néu chiing khodn co s6 tao ra nguodn vén truc tiép
vao qud trinh dau tu — ¢6 thé [a dau tu truc ti€p vao viée tao ra hang héa
cho cdc thi truong khdc, hoic dong vén diu tu tai chinh truc ti€p (nhu
chuing chi quy), tht NVDR tao ra dong vén chuyén tiép, thu cidp vao qud
trinh dau tu ma khong ting thém gid tri dau tu mdéi.

Ve tong thé, NVDR sé gép phan lam phong phu, da dang thém cdc
loai hang héa la ching khodn trén TTCK. Su khéi tao NVDR khong
tao ra sy xung dét vé quyeén lgi hay nghia vu véi cic loai ching khodn
khdc do su hinh thanh mét cich doc lap, ngoai trii chiing khodn co sé ctua
NVDR. Nhu vay, NVDR khong cé6 m6i quan hé véi cdc ching khodn
khdc trti chiing khodn co s6 1a ¢6 phi€u phé thong cua cong ty niém yét
tuong ung.

Khi ¢6 phiéu pho thong co s6 ¢6 bién dong vé thi gid hoac lién quan
dén tich, nhap, hodn d6i ¢ phiéu thi sé tit yéu kéo theo su bién dong

6 Charltons, “Hong Kong Depositary Receipt Framework to be implemented on 01 July
2008”, Hong Kong Law Newsletter, S& 60, 13/5/2008, https://www.charltonslaw.com/
hong-kong-depositary-receipt-framework-to-be-implemented/, truy cap ngay 22/5/2022.

7 TTCK phi tap trung (Over-the-counter).
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tuong ung cia NVDR veé cic quyén va nghia vy ctng nhu gid tri vén
héa, néu cé. Nguge lai, nhém tic gia cho ring khi NVDR bién dong
thi chi c6 thé bién dong veé thi gid, nén khi nang tic dong ngugc tré lai
chiing khodn co sé khong hinh thanh. O g6c do rong hon caa TTCK,
su dieu chinh, thay d6i cia TTCK ve gid ca hay khéi lugng ching khodn
giao dich néi chung sé phin dnh cung ciu TTCK khién cho thi gid ctua
NVDR ciing ¢6 thé dao dong tucng ting trong tuong quan chung véi cé
phi€u co s6.

Tu nhting phan tich trén cho thiy, NVDR la mot cong cu tai chinh
sing tao nhim hudng dén hai muyc tiéu la: han ché sy anh huéng caa cdc
NDTNN trong viéc quan ly doanh nghi¢p trong cdc linh viyc nhat dinh,
nhung van ma ra cinh ctia dau tu cho nhiing nha dau tu chi can cdc lgi ich
thuin vé tai chinh, ma khong quan taim dén quyén quan tri doanh nghiép.
Tuy ban chit NVDR la mot loai chiing khodn nhung la mét dang thic
dac biét, c6 mot s6 dic trung phdp ly riéng, do d6, trong phan tiép theo,
nhém tdc gid dua ra nhting luu y cu thé d€ viéc xay dung khung phdp ly
diéu chinh dé€ viéc trién khai, van hanh NVDR vao thi truong dugc hiéu
qué, kha thi.

3. Yéu cau dat ra khi xay dung quy dinh phap luat diéu chinh
chung chi luu ky khong co quyén biéu quyét 6 Viéet Nam

Viéc xay dung khung phdp ly cho viéc dieu chinh NVDR 6 Viét
Nam la nhu cau tit yéu va da dugce khiang dinh & cdc vin ban phdp ly nhu
Luat Doanh nghi¢p nim 2020, Luat Ching khodn nim 2019 va Nghi
dinh hudng dan thi hanh Luit Chiing khodn nim 2019. D€ dim bio cho
cdc quy dinh phdp luit vé NVDR ¢6 thé dugce thuc thi va gidi quyét duge
cdc vin dé phdp ly can diéu chinh, thi can luu y cdc yéu ciu sau day:

Thii nhdt, cdc quy dinh vé NVDR phai dim bdo sy dong bo vdi cic
quy dinh phdp luat doanh nghiép, luat dau tu, luat ching khodn va phu
hogp véi cdc luat chuyén nganh khdc, dic biét Ia cdc vin dé lién quan dén
gidi han, ty 1¢ s6 htiu ctia nha dau tu nude ngoai, nha dau tu t6 chiic, nha
dau tu cd nhan...

Thit hai, cic quy dinh vé NVDR phai thé hién dugc ban chit phdp ly
ciaa NVDR la moét loai chiing khodn luu ky va phdi sinh dya trén chuing
khodn co s6 1a ¢ phi€u pho thong cua cong ty ¢d phan. Thong thusng,
¢6 phiéu co s6 dugce lya chon cho viéc phdt hanh NVDR 1a ¢6 phiéu phé
thong cua cong ty dai ching hoic cong ty niém yét, béi 1é nhting cong
ty niém yét thong thudng sé cé nhu cau vén Ién, tinh minh bach va tinh
dai chiing cao nén can thu hit vén tii nha dau tu nudc ngoai. Mit khic,
can c6 co ché xdc dinh viéc luu ky chiing khodn c6 s6 dé 1am cian cu phit
hanh NVDR.
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Thit ba, quy dinh vé NVDR phii dam bdo xdc dinh dugc noi ham
phdp ly can diéu chinh d¢ NVDR ¢6 co s6 d€ hinh thanh, giao dich va
phdt huy vai tro thic ddy ting truéng nguon vén cho thi trudng, dac biét
Ia thu hut nguon vén ngoai. Cu thé, nédi dung cua quy dinh nay cin giai
quyét cdc vin deé sau: (1) quy dinh veé ching khodn co s6 ciia NVDR;; (i1)
chu thé phdt hanh NVDR — quyén va nghia vuy; (iii) quy dinh vé phuong
thuic chao bin NVDR; (iv) quy dinh vé di¢u kién chao bin NVDR; (v)
nha dau tu NVDR — quyén va nghia vy; (vi) niém yét, luu ky NVDR;
(vil) cong bé thong tin lien quan NVDR;; (viii) giao dich NVDR.

Thii tu, can dam bao tinh lién thong gitia NVDR va ¢6 phiéu co sé.
Theo d6, viéc xdc lap quyeén va nghia vu ctia nha dau tu NVDR phai thé
hién dugc méi quan h¢ tuong ting vé quyén va nghia vu lién quan dén
ching khodn co s6 1a ¢6 phiéu phé thong.

Thit nam, can dam bdo tinh minh bach trong méi quan h¢ giva chua
thé phdt hanh NVDR vdi chu thé phdt hanh ching khodn co s6, nha dau
tu NVDR thong qua viéc xdc lap co ché bao dam thuc thi quyén va nghia
vu cda cdc bén trong quan h¢ nay, bao dam quyén va I¢i ich chinh ding
cta nha dau tu va xa hon Ia sy lanh manh caa TTCK néi chung.

Két luan

NVDR la moét dang dic biét ctia chiing chi luu ky, mot loai chiing
khodn phdi sinh, hinh thanh dua trén ching khodn co s6 1a c6 phiéu phé
thong. NVDR dugc xem la mot cong cu tai chinh thich hgp trong béi
canh hién nay é Viét Nam dé thu hut nguon vén diu tu nudc ngoai vao
nhung doanh nghiép hoat dong trong linh vuc kinh doanh c¢6 diéu kié¢n,
bi gidi han ty 1¢ dau tu cua nha diu tu nudc ngoai. Do d6, d¢€ NVDR ¢6
thé dugc trién khai hiéu qua vao thyc tién, cin thiét phii nhan dién chinh
xdc ban chit phdp ly caia NVDR, xdc dinh méi quan h¢ gitva cdc chu thé
bit budc trong giao dich NVDR cuang nhu cdc yéu ciu can tuan tha khi
xay dung khung phdp ly di¢u chinh v¢ loai chiing khodn mdi nay. @

Tai lieu tham khao

[1]  Charltons, “Hong Kong Depositary Receipt Framework to be implemented on 01 July
2008”, Hong Kong Law Newsletter, s6 60, 2008

[2]  International Moneytary Fund, Bank for International Settlements, European Central Bank,
Handbook on Securities Statistics, ISBN:978-1-49838-831-3, 2015

[3] Huy Thing, “Bo Tai chinh trién khai gidi phdp dong bo dé nang hang thi trudong chiing
khodn”, Céng thong tin dién tir B¢ Tai chinh [trans: Huy Thang, “The Ministry of Finance
implements a synchronous solution to upgrade the stock market”, Electronic Information Portal
of the Ministry of Finance|

[4] Thai NVDR Company Limited, “Prospectus about issuance of non-voting depositary
receipts”, 2020

[5]  Joseph Velli, “American Depositary Receipts: An Overview”, Journal of Fordham International
Law, Vol. 17, No. 5, 1993



