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Tom tat
Viéc tham gia va thuc thi Hiép dinh vé Trg cdp nghé cd cia T6 chiic Thuong mai Thé gidi
(World Trade Organization, WTO) ddt ra nhiéu vdn dé déi véi cac Thanh vién cia WTO,
ddc bi¢t la cdc quéc gia dang phat trién. Bai viét trd [oi nhitng cdu héi sau: Trong qud trinh
xdy dung Hiép dinh, dau la nhimg vdn dé chinh ma cdc Thanh vién gap phdi? Ché d¢ déi
xtr ddc bi¢t va khdc bi¢t duge quy dinh trong Hiép dinh 6 nhitng diém yéu nao va cdc Thanh
vien WTO dang dua ra y tudng nao dé khdc phuc chiing? Viét Nam can chii y diéu gi khi
tham gia va thyc thi Hiép dinh?

Tu khoa: trg cdp nghé cd, doi xit ddc bi¢t va khdc bi¢t, quéc gia dang phdt trién, thuong mai va
phdt trién bén vimg, IUU

Abstract
The ratification and implementation of the World Trade Organization (WTO) Agreement on
Fisheries Subsidies pose numerous challenges for WTO Members, especially developing ones.
This article addresses key inquiries faced by WT'O Members during the formulation of the
agreement. It explores the primary shortcomings of the special and differential treatment regime
and examines proposed solutions by WTO Members. Additionally, the article outlines specific
considerations for Vietnam in the ratification and implementation of the agreement.

Keywords: fisheries subsidies, special and differential treatment, developing countries, trade and
sustainable development, IUU
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1. Mot hiép dinh con dang trong qua trinh hoan thién

Ngay 17/6/2022, Hiép dinh vé Tr¢ cip nghe cd cta T6 chiic Thuong
mai Thé gié1 (World Trade Organization) WTO dugce cic Thanh vién cua
t6 chuc thong qua. Tuy nhién, Hiép dinh sé chi ¢6 hiéu luc khi dugce 2/3
s6 Thanh vién cua WTO phé chuin. Tinh dén cudi nim 2023, cé 29
Thanh vién phé chuin Hiép dinh. Dic bi¢t, trong d6 ¢6 nhiing nén kinh
t€ 16n va manh vé ddnh bit cd, nhu Hoa Ky, Canada, Lién minh chau Au
(European Union, EU), Trung Qudéc va Nhat Ban.

Hi¢p dinh gom von ven 12 diéu, chu yéu xoay quanh viéc cim tr¢
cdp d6i véi hoat dong ddnh bit cd hoic cdc hoat dong lién quan dén dinh
bit cd bat hgp phdp, khong bdo cdo va khong duge kiém sodt (illegal,
unreported and unregulated, TUU); trg cdp cho hoat dong ddnh bit cdc nguon
cd bi ddnh bit qud muc, qud tai va tr¢ cdp cho hoat dong dinh bit cd trén
cdc vung bién khong duge kiém sodt. Bén canh d6, cic Thanh vién luu
y dic biét va han ché€ tr¢ cdp cho tau thuyén khong mang ¢ nudc minh,



94 TAP CHI KHOA HQC PHAP LY VIET NAM SO 01 (173)/2024

cting nhu tr¢ cdp cho hoat dong ddnh bit cd va cdc hoat dong lién quan
dén ddnh bit cd d6i véi cdc ngudn cd ma tinh trang chua dugce xdc dinh ro
rang. Hié¢p dinh cang chuia dung cdc quy dinh vé thu tuc nhim bio dim
viéc thuc thi nhing noi dung trén.

Mot hi¢p dinh nho gon nhu vay la két qua cua nhiéu né luc trong hon
20 nam. Tu naim 1999, moét s6 Thanh vién cuia WTO da dé trinh vin ban
lén Uy ban Thuong mai va méi trung ciia WTO nhiim kéu goi cdc chinh
phu dam phdn nhim x6a b tr¢ cip giy anh huéng dén méi trudng va bép
méo thuong mai.'! Khi ning dam phdn hiép dinh, sau d6, dugc ghi nhan
trong Tuyén bs Bo truéng Doha. Muc Quy dinh caa WTO, khoan 28 cua
Tuyén b khang dinh trong béi canh dam phdn nhim lam r6 va hoan thién
quy dinh vé cdc bién phdp tro cdp va d6i khdng, ““... cdc bén phdi nhim dén
viéc Jam 1o va cai thién cic quy dinh ctia WTO veé tr¢ cdp nght cd, ¢6 tinh
dén tim quan trong cua nganh nay déi vdi cic qudc gia dang phdt trién”.
Viéc dam phdn cdc quy dinh cta tr¢ cip nghe cd ctng duge nhic dén tai
khoan 28 trong muc Thuong mai va moéi trudng caa Tuyén bé.

Viéc dam phdn Hi¢p dinh khong phiai Iic nao cting suon sé. Dieu
nay phan nhiéu do quan diém da chiéu cua cic bén tham gia dam phdn.
biéu nay thé hién qua quan diém cua ba lién minh dam phdn ¢6 tiéng néi
manh mé nhit.? Cdc thanh viéen Nhém Ban cta cd (Friend of Fish Group
members, FFG)? kéu goi cAm trg cdp nghé cd, tri mot vai bién phdp ducc
ghi nhan béi danh sdch han ché cdc ngoai 1¢. Tuy cting chia sé quan diém
vé1 FFG, nhém cdc qudc gia dang phit trién 16n nhu Argentina, Brazil,
Trung Quéc, An D6 ung ho viée cho cic quéc gia dang phit trién dugc
huéng nhi¢u ngoai 1¢. Nhém cdc qudc gia thanh vién nhu Nhat Ban, Han
Qudc, Pai Loan, EU, Na Uy cho ring khong phai moi trg cip ngheé cd
déu Iam t6n hai cdc tri lugng tai nguyén cd. Ho cang kéu goi chi quy
dinh va dp dung mét cich chling muc ngoai 1¢ danh cho quéc gia dang
phdt trién, béi cdc qudc gia dang phdt trién c6 ngheé cd 16n manh ¢6 thé
gay tén hai dén muc tiéu biao vé ngudn cd.*

Viéc dam phdn Hiép dinh khong phai lic nao cung tién trién déu
dan. C6 nhiing khodng thai gian dai (sau khi vong Doha dugc bit dau cho

1 Xem: Australia, Iceland, New Zealand, Philippine and United States, “Benefits and elimi-
nating trade distorting and environmentally damaging subsidies in the fisheries sector”, WT/
CTE/W/121, 28 June 1999.

2 Tuy nhién, su phan chia cic lién minh doi khi khong r6 rang, béi mot Thanh vién ¢6 thé
tham gia vao nhiéu lién minh.

3 FFG bao gom 11 nuéc (Argentina, Uc, Chile, Colombia, Ecuador, Iceland, New Zealand,
Na Uy, Pakistan, Peru, Hoa Ky). Lién minh dugc thi€t lap mot cich khong chinh thiic nhim
muc dich ddu tranh cho viéc gidm thiéu tr¢ cip nghe c4.

4 Youngjeen Choo, “The concept of “developing countries” in the context of the WTO fish-
eries subsidies negotiation”, Beijing Law Review, 2019, tr. 137-152.
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dén Hoi nghi Bé truéng nim 2005 tai Hong Kong), dam phdn gan nhu
ngiing tré. Trong hang chuc nim sau d6, nhing ¢§ ging dam phdn khong
mang lai két qui noi bat. Chi dén nhung nim 2015-2016, qud trinh dam
phdn Hi¢p dinh D61 tic Xuyén Thdi Binh Duong (Trans-Pacific Partnership,
TPP), vén dé cap vin dé tro cip nghe cd, mdi dem lai ngudn dong luc
mdi cho cdc Thanh vién WTO. Trong 2 nim 2016-2017, EU, Iceland,
New Zealand, Pakistan, Argentina, Colombia, Costa Rica, Panama, Peru,
Uruguay, Indonesia, Na Uy, nhém cdc quéc gia chau Phi, viing Caribe
va Thdi Binh Duong, nhém cdc quéc gia kém phdt trién nhit da d¢ trinh
nhiéu vin bin déng gép cho dam phdn veé tr¢ cdp nghe cd. Thing 7/2017,
Chu tich nhém dam phdn vé quy tic da phdt hanh ban téng hgp dé xuit
cta cdc Thanh vién. Cang phai dén té1 nim 2022, ban thao hiép dinh méi
hoan chinh va dugc thong qua tai Hoi nghi B6 truéng thu 12 caa WTO.

D vay, viéc dam phdn vé Hiép dinh van chua hoan tit. Cic Thanh
vién théng nhit tiép tuc dam phdn cdc van dé chua dugc dé cap nhim
dua ra thém nhung kién nghi vao Hoéi nghi Bo truéng thu 13 (du kién t6
chic vao thing 02/2024 tai Abu Dhabi) b6 sung vao néi dung Hiép dinh.
Theo Diéu 12 caa Hiép dinh, néu cic quy dinh day du khong dugce thong
qua trong thoi han 4 nam ké tit ngay Hiép dinh ¢6 hié¢u luc, Hi¢p dinh sé
bi bai bo, trit khi Pai hé¢i dong quyét dinh khdc. Nhiing vin dé héc bua,
gdy tranh cii nhiéu nhdt vin dugce “dé danh” cho tuong lai. Vi du: Hiép
dinh hién tai chua diéu chinh chi tiét vé tr¢ cip cho hoat dong dinh bit
din dén khai thdc qud muc, qud tai.° Bén canh d6, tuy Hiép dinh quy dinh
ché& do doi xa diac biét va khdc biét (special and differential treatment, SDT)
danh cho cdc qudc gia dang phdt trién, Hiép dinh vin chua tinh dén sy
phan hda vé trinh d¢ phdt trién cta cdc qudc gia nay.® Vi du: Trung Qudc
dugc coi la qudc gia dang phdt trién, nhung néu tinh dén kich ¢6 caa doi
thuyén dinh cd Trung Qudc, liéu c¢6 nén cho qudc gia nay huéng ché do
SDT, va néu cd, can dp dung ch¢ d¢ dé nhu thé nao? Pay cung la vin de
khé ca veé ky thuat va chinh tri chua dugc giai quyét trong phién ban hién
tai cua Hi¢p dinh.

5 Theo Hi¢p dinh hién tai, viéc mot tru lugng cd bi khai thdc qud muic hay chua phu thuéc vao
quyét dinh cia Thanh vién ¢6 quyén tai phdn bao triim trén linh thé noi xdy ra hoat dong
ddnh cd hoic cua t6 chuc/ théa thuan khu vuc quan ly nghe cd (regional fisheries management
organization, REMOV/ regional fisheries management agreement, RFMA), dya trén nhtng bing
chiing khoa hoc sin ¢é (Bieu 4.2 Hi¢p dinh vé Tr¢ cdp nghe cd). Cau hoi dat ra la: khi nao
mot tri lugng cd c6 thé dugce coi la ddnh bit qud muic? Viéc trao cho quéc gia va t6 chic khu
viic tu quyét dinh ngudn cd ¢6 bi ddinh mit qud nmuic hay khong bi coi 1a mot budc lui cia
cic bén dam phdn. Puong nhién, budc lui nay duge “chin” bdt nho quy dinh theo dé viéc
xdc dinh nguodn cd ¢6 bi dinh mit qud muc hay khong phai dua trén bing chiing khoa hoc
t6t nhit sin ¢d. Xem: Mitchell Lennan, Stephanie Switzer, “Agreement on Fisheries subsidies,
The International Journal of Marine and Coastal Law, No. 38, 2023, tr. 161-177.

6 Mitchell Lennan, Stephanie Switzer, ldd.
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Viéc dam phdn Hi¢p dinh vé Trg cip nghe cd kéo dai nhu vay c6 thé
dugc giai thich phin nao béi nhung cau hoi héc bua mang tinh thuong
mai va phi thuong mai can dugc giai quyét. Pay la hiép dinh dau tién cua
WTO g6p phin vao viéc thuc thi muc tiéu phdt trién bén viing (sustainable
development goals, SDG) thu 14 ma cdc thanh vién Lién hgp quéc thong
qua, dong thoi cung duge thé hién tai Tuyén b6 Hoi nghi Bo trudng lan
thi 11.7 C6 thé ndi, dieu chinh bién phdp trg¢ cip ngheé cd sé tic dong dén
ca ba khia canh cua phit trién bén ving.

Thii nhdt, vé vin dé ting trudéng kinh t&, tr¢ cdp nghe cd cd thé giy
ra sy bop méo thuong mai, anh huéng dén thi truong hai sin va san phim
tti hai san, tit dé anh hudng Ién dén tang trudng kinh t€ cia cdc qudc gia
tham gia thuong mai quéc t&. Thit hai, vé khia canh biao vé moi trudn,
trg cip ngheé cd khong phtt hop ¢6 thé dan dén viéc dinh bit cd qud muic
va qud tii, gdy anh huéng dén tru lugng cd toan ciu va lam tén hai moi
truong.® Hiép dinh vé Tro cap nghé cd chu trong dén viée giam thiéu hau
qui cua viéc trg cip d6i vdi trii lugng cd, da dang sinh hoc va an ninh
thuc phim. Pay la nhtng vin dé phi thuong mai ma Hiép dinh vé Trg
cip va d6i khdng khong nhidm téi.” Thit ba, dudi géc do phét trién xa hoi,
tr¢ cip va dieu chinh viéc tr¢ cdp ngheé cd tic dong manh dén sinh k¢,
viéc lam cua cong dong, 6n dinh xa hoi, an ninh thuc phidm... cta nhiéu
Thanh vien WTO, trong d6 ¢6 cic qudc gia dang phit trién. Can cong
nhan ring, cic vin deé lién quan dén phdt trién bén viing chua bao gio la
chu dé dam phdn dé dang, dic biét trong khuon khé hé théng thuong
mai da phuong."

7 Muc tiéu nay hudng dén viéc loai bé cic hinh thiic tr¢ cip gép phin vao hoat dong dinh
bit cd vuct qud muc, qud tii, tr¢ cdp gép phan vao ddnh bit cd INN, dong thoi cong nhan
SDT phtu hgp va hiéu qua danh cho cdc qudc gia dang phidt trién can tré thanh mét bo phan
khong thé tich roi ctia dam phdn trong WTO. Xem SDG, target 14.6: “... to prohibit certain
Sforms of fisheries subsidies that contribute to overcapacity and ovetfishing, and eliminate subsidies that
contribute to IUU fishing, recognizing that appropriate and effective special and differential treatment for
developing country Members and least developing country Members should be an integral part of [the
WTO] negotiations.”

8 Youngjeen Choo, tldd, tr. 139

Mitchell Lennan, Stephanie Switzer, tldd, tr. 166

10 Nhu trén. Theo cdc tic gid nay, co ché gidi quyét tranh chip la Iy do chinh khién cho vin dé trg
cip ngheé cd dugce dua vao khuon khé WTO. Bdi, nhieu tranh chip lién quan dén ddnh bit cd da
dugc dua ra xem xét theo co ché€ gidi quyét tranh chip quy dinh tai Phin XV cia Cong udc vé
Luat Bién, nhung chua tranh chip nao dugc xem xét r6t rdo vé mit noi dung. Ngay trong khuon
khé thuong mai khu viic ma viéc dua cdc quy dinh vé phdt trién bén viing cting da kho khin. Xem
Nguyen Thi Lan Huong, “The inclusion of sustainable development into new-generation FTAs
— What can be expected in reserving nations’ rights to regulate?”, The Vietnamese Journal of Legal
Sciences, Vol. 07, No. 02, 2022, DOI: 10.2478/vjls-2022-0009, pp. 77-100; Tran Thi Thuy Duong,
“Harmonisation between trade liberalisation and environmental protection — A long way to go? An
analysis of Vietnam’s debris importation control in light of WTO and CPTPP rules”, The Vietnamese
Journal of Legal Sciences, Vol. 06, No. 01/2022, DOI: 10.2478/vjls-2022-0002, pp. 19-43.

O
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2. Quy dinh ve d6i xa dac biét va khac biét danh cho cac quéc
gia dang phat trién

Viéc di¢u chinh trg cdp ngheé cd tic dong dén cic qudc gia dang phdt
trién dudi nhieu phuong dién. Mot mit, dieu nay cd 1oi cho cdc qudc gia
dang phit trién ¢6 trinh d¢ kinh t€ tuong déi thip. Ly do la vi trén thuc té,
tr¢ cip gay thiét hai nhiéu nhit lai chinh Ia cta cdc qudc gia ¢é nén kinh
t€ tuong d6i phdt trién, ¢6 h¢ thong thuyén 16n duge trg cip dé dinh bit
cd xa bo. Mit khdc, viéc han ché trg cdp c6 thé la thich thuc, dic biét viéc
tr¢ cAp nhim hoé tr¢ cho hoat dong dinh bit c¢d nho 1€, truyén théng cta
cdc ngu dan é nhting nudc ngheo.

Ngheé cd ddng vai trd quan trong 6 cdc qudc gia dang phdt trién.
Nghé cd bao dim kinh té&, su hoa nhap vao xa héi cia mot nhém 16n dan
cu,'" vén ldy nghe cd lam sinh k€ chinh. Udc tinh, médi ngu dan sé tao
cong dn viéc lam cho ba ngudi khdc é cdc hoat dong lién quan, tii dét ludi,
xt ly cd (rtia, mé, udp, niu, déng hop, i men, déng géi...) dén chuyén
cho, tiép thi, phan phdi. Nght cd tao cong an viéc lam cho phu nui (dét
ludi, xu 1y, phan phdi, kinh doanh hai san...). V41 thu nhap tii cong viéc
nay, phu nti cting déng gép vao viéc tra cdc chi phi gia dinh, hoc tip cua
con cdi.’? Nho d6, nghe cd déng gép vao sy phdt trién binh dang gidi, 6n
dinh xa hoéi. Vi vay, khi diéu chinh hoat dong trg cdp nghé cd, can tinh
dén nhiing vin dé dic biét ma cdc qudc gia dang phit trién phai d6i mat.

Khung phdp ly cia WTO ¢6 chia dung mét s6 quy dinh vé SDT.
Céc quy dinh nay thuong dugce chia lam cdc loai sau: (1) Quy dinh mém
déo hon vé nghia vu cua cdc quéc gia dang phdt trién;" (i) Quy dinh vé
cdc bién phdp nhim ting cudng ning luc tham gia vao thuong mai quéc
t€ cua cdc quéc gia nay;' (iil) Quy dinh doi hoi cdc Thanh vién tinh dén
va duy tri nhiing lgi ich thuong mai ma cdc qudéc gia dang phdt trién c6
dugc khi tham gia vao hé théng thuong mai da phuong;" (iv) Quy dinh
vé viéc hd trg tai chinh hoic ky thuit nhim giup cic quéc gia nay phdt
trién co s6 ha ting dé tham gia hiéu qua hon vao h¢ théng thuong mai da
phuong, gidi quyét tranh chdp cang nhu dp dung cdc tiéu chuin ky thuat;
(v) Quy dinh gianh riéng cho cdc quéc gia kém phdt trién nhit.'® Nhung
quy dinh trén dugc thé hién ro trong Hiép dinh vé Trg cidp va cdc bién

11 Vincente Paolo B. Yu III and Darlan Fonseca-Marti, Reflecting sustainable development and
special and differential treatment for developing countries in the context of new WTO fisheries sub-
sidies rules, UNEP, 2005.

12 Nhu trén.

13 Viduy, thoi han thi hanh hiép dinh va cdc cam két tuong d6i dai hon, nghia vu gidm thiéu cdc
rao cian thuong mai tuong déi it rang budc hon.

14 Vidu nhu viéc cho cdc quc gia dang phit trién hudng nhi¢u khi ning tiép can thi truong hon.

15 Vi du nhu tinh dén cdc vin dé dic biét ma cdc qudc gia nay phai déi mat.

16 Xem thém tai: WTO, “Special and differential treatment”, muc Doha agenda, Briefing notes
https://www.wto.org/english/tratop_e/dda_e/status_e/sdt_e.htm
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phdp déi khing, mot trong nhiing hi¢p dinh c¢é méi lién h¢ chit ché nhit
véi Hiép dinh vé Trg cdp nghe cd."”

Hi¢p dinh vé Trg cidp nghé cd cung c¢6 nhieu quy dinh veé d61 xu dic
biét va khdc biét.

Thii nhdt, quy dinh mém déo hon vé nghia vy cta cic qudc gia dang
phdt trién dugc thé hién tai Pieu 3.8, bat den xanh cho cic qudc gia nay
dp dung cdc bién phdp tr¢ cdp déi véi tau thuyén va cha tau thuyén cé
hoat dong ddnh bit cd INN va hoat dong lién quan trong vong hai nim
ké ta ngay Hi¢p dinh ¢6 hiéu lyc.” Quy dinh tuong tu ctung dugce thé
hién tai Diéu 4.4, trong bdi canh cidm trg cdp d6i véi hoat dong ddnh bit
cd qud muc, qud tai."” Dieu 8.1. a) va 8.1.b) quy dinh nghia vu cung cip
thong tin hang nim cua cdc Thanh vién lién quan dén hoat dong dinh bit
cd dugc trg cdp. Tuy nhién, theo chu thich s§ 13, cic Thanh vién kém
phidt trién nhit va cic Thanh vién dang phdt trién cé tong san lugng ddnh
bit hai san chiém tit 0,8% téng ty 1¢ toan cau sé chi can cung cdp thong
tin nay 4 nim 1 Jan.*

Thit hai, quy dinh vé viéc cdc Thanh vién phai tinh dén 1o1 ich cua cdc
nudc dang phdt trién khi tham gia vao h¢ théng thuong mai da phuong
dugc thé hién tai Dieu 6 cua Hi¢p dinh. Pay cang 1a quy dinh vé SDT
danh riéng cho cdc qudc gia kém phidt trién nhit. Theo d6, cdc Thanh
vién phai kiem ché trudce khi vién dan cdc vin dé lién quan dén cic quéc
gia kém phidt trién nhit cang nhu khi dua ra nhting giai phdp duge xem
xét nham tinh dén tinh trang diac bi¢t cta cic qudc gia nay.”

17  Vincente Paolo B. Yu III and Darlan Fonseca-Marti, tldd.

18  Theo Ditu 3.8 cia Hiép dinh, trong vong 02 nim ké tii ngdy Hiép dinh c6 hiéu luc, cdc bién
phdp tro cip dudc dp dung hoic duy tri béi cde qubc gia dang phdt trién Thanh vién, bao gom
ca cdc qudc gia kém phit trién nhat Thanh vién, trong vung kinh t€ doc quyeén cta ho sé duge
loai trit khoi pham vi dp dung cta cdc bién phdp dua trén Dieu 3.1 va 10 caa Hi¢p dinh. Vin
ban g&c: “For a period of 2 years from the date of entry into force of this Agreement, subsidies granted
or maintained by developing country Members, including least-developed country (LDC) Members, up
to and within the exclusive economic zone (EEZ) shall be exempt from actions based on Articles 3.1 and
10 of this Agreement” (chu thich: Piéu 3.1 cua Hiép dinh quy dinh cdm tr¢ cdp cho tau thuyén
hoic chu tau thuyén tham gia hoat dong dénh bit ¢4 INN hoidc hoat dong lién quan dén ddnh
bit cd hd trg ddnh bit cd INN. Ditu 10 quy dinh co ché gidi quyét tranh chip).

19 Diéu 4.4 cua Hiép dinh: “For a period of 2 years from the date of entry into force of this Agreement,
subsidies granted or maintained by developing country Members, including LDC Members, up to and
within the EEZ shall be exempt from actions based on Articles 4.1 and 10 of this Agreement” (chu
thich: Piéu 4.1 quy dinh cdm tr¢ cdp cho hoat dong dianh bit cd hoic hoit dong lién quan
dén ddnh bit cd d6i vdi cde trii lugng bi khai thic qud muic).

20 Xem chu thich 13 cua Hiép dinh: “For LDC Members, and developing country Members with an
annual share of the global volume of marine capture production not exceeding 0,8 per cent as per the
most recent published FAO data as circulated by the WTO Secretariat, the notification of the additional
information in this subparagraph may be made every four years.”

21 Dieu 6 cta Hié¢p dinh: “A Member shall exercise due restraint in raising matters involving an LDC
Member and solutions explored shall take into consideration the specific situation of the LDC Member
involved, if any.”
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Thii ba, quy dinh vé ho trg cdc quéc gia dang phdt trién dugce thé hién
tai Piéu 7 ctia Hi¢p dinh. Theo d6, cdc qudc gia nay phai duge hudng trg
gitip ky thuat va tr¢ giip nhim ting cudng niang lyc thyc thi Hi¢p dinh.
bé dat dugce dieu do, mot co ché gay quy tu nguyén dugce thiét lap.*

Di¢u dé nhan thdy la, cang gidng nhu rit nhiéu quy dinh SDT khdc,
quy dinh SDT trong Hi¢p dinh vé Tr¢ cidp ngheé cd con kém hi¢u qua.
Trii Dieu 3.8, Dieu 4.4, Diéu 8.1 doan a, b va chu thich 13 vé thsi han
thuc thi nghia vu tuong d6i dai hon, cdc quy dinh con lai déu khong c¢é
tinh rang budc cao. Quy dinh tai Bi¢u 6 budc cic Thanh vién “phai”
kiem ché khi vién din cdc vin deé lién quan dén cdc qudc gia kém phdt
trién nhit cang nhu khi dua ra giai phdp, tuy nhién viéc dp dung sé khé
vi khong 1o viéc kiém ché€ d6 phii duge hién nhu thé€ nao va can duge
ching minh ra sao. Bi¢u 7 quy dinh cdc qudc gia dang phdt trién “phai”
dugc ho trg, tuy nhién viéc hd tr¢ duge ti€n hanh dya vao mot quy do
cdc Thanh vién dong gdp trén co sé hoan toan tu nguyén.

Céc quy dinh SDT hién tai cua Hiép dinh ctng chua gidi quyét duge
mot vin dé hoc bua, dé la xem xét trinh d¢ khdc nhau caa cdc quéc gia
dang phidt trién. Ro rang la, viéc cdc tau cd Trung Quéc duge trg cip
ddnh bit vung bién quéc té€ gay thiét hai I6n hon nhiéu so véi cdc hoat
dong ddnh bit nho 1é nhim bio dam sinh k& ctia mot vai cong dong ngu
dan 6 mét qudc gia dang phit trién nhé, ngheo. Lam thé nao dé€ bio dim
su cong bing trong quy dinh vé SDT, dé la mot cau héi rit kho tra 161, ca
veé chinh tri 1an thuong mai, ky thuat. That ra, diéu nay cung khong khidc
bi¢t so véi tinh hinh chung ctia khung phip Iy WTO, vén khong dua ra
dugc dinh nghia ro rang vé qudc gia dang phit trién cting nhu phan loai
cdc qubc gia nay.

D6 Ia chua ké, trong khuon kho cic hiép dinh caa WTO ndi chung,
khdi niém quéc gia dang phdt trién va ché do SDT duge hiéu va dp dung
chu yéu dudi géc do thuong mai va phdt trién. Trong khuon khé Hiép
dinh vé Tro cip ngheé cd, do dic thu cia muc tiéu ma hiép dinh dit ra,
cdc khdi ni¢m nay con phai dugce hiéu va dp dung dudi géc dd bao vé moi
truong. Mot s6 qudc gia ¢6 thé duge coi la dang phdt trién néu dinh gid
dudi géc do kinh t€ lai ¢6 nghe cd rit phdt trién va tr¢ cidp manh mé cho
nght cd. Do dé, néu ho cang duge hudng ch€ d6 SDT, nhung muc tiéu
cua Hi¢p dinh lién quan dén bio vé moi truong sé khong dat dugc. Pieu
nay din dén quan diém cho rang khdi niém quéc gia dang phdt trién thaim

22 Xem biéu 7 ciaa Hiép dinh: “Article 7: Technical assistance and capacity building: Targeted technical
assistance and capacity building assistance to developing country Members, including LDC Members, shall be
provided for the putpose of implementation of the disciplines under this Agreement. In support of this assistance,
a voluntary WTO funding mechanism shall be established (...) The contributions of WTO Members to the
mechanism shall be exclusively on a voluntary basis and shall not utilize regular budget resources.”
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chi nén dugc dinh nghia theo cdch khdc biét trong khuon khé Hiép dinh
vé Tro cdp nghe cd.”

Nhiing diém ndi trén dang tiép tuc duge ban luan dé€ khic phuc
trong khuon khé dam phdn vé Hi¢p dinh Tr¢ cip nghé cd. Trong ban
thao ghi nhan cic quan diém dam phin Hi¢p dinh cho dén cuéi thing
12/2023, ¢6 cdc quy dinh nhim han ché tr¢ cdp din dén ddnh bit cd qud
muc, qud tai. Viéc han ch€ dugce bio dam khong chi thong qua cic quy
dinh vé cim trg¢ cdp, ma con dua vao thu tuc ra sodt chit ché. Pé dp dung
cdc quy dinh nay, cic Thanh vién dugc chia thanh ba nhém, dugce xdc
dinh dya trén muc do trg cdp va ty 1¢ san lugng ddnh bit cd cua ho tinh
trén tong san lugng toan cau.*

- Nhoém thid nhit gom 20 Thanh vién tr¢ cdp nhiéu nhit, c¢é nghia
vu ching minh hanh vi tr¢ cdp ctia minh ¢6 thé “dugc ky vong mét cdch
hop 1y” sé bao dam trir lugng cd duge khai thdc naim 6 muc ¢6 thé duy
tr1 vé sinh hoc. Viéc ching minh nay phai dugce thuc hién trong vong ba
thing sau khi chuong trinh tr¢ cip c6 hi¢u luc va trong cdc thong bdo
dinh ky phu hop véi Bieu 25 Hi¢p dinh Tro cdp va déi khing, Pieu 5
Hiép dinh vé Tro cdp nghe cd.

- Nhém thu hai gom cdc Thanh vién khong thudéc nhém thi nhit,
trit nhing Thanh vién kém phdt trién nhit va nhung Thanh vién dang
phit trién ¢6 san lugng ddnh bit khong cao hon muc ty 1¢ de minimis ctia
san lugng ddnh bit toan cau. Cdc Thanh vién nay phai ching minh hanh
vi tr¢g cdp cua minh dugce thuc thi nhim duy tri trit lugng cd duge khai
thdc 6 muc ¢6 thé duy tri vé sinh hoc trong cdc thong bdo dinh ky.

- Nhém thi ba gdbm cdc Thanh vién kém phdt trién nhit va cic
Thanh vién dang phdt trién c6 san lugng dinh bit khong cao hon muic ty
1¢ de minimis ctia téng san lugng ddnh bit toan cau. Cdc Thanh vién nay
chi can cung cdp mot s6 thong tin bén nam mét [in va khong can chuing
minh hanh vi tr¢ cdp ctia minh dugc thuc thi nhim bdo ton trtt lugng cd
dugc khai thdc 6 muc ¢6 thé duy tri trong cdc thong bdo dinh ky.

Ban thio nay cung hudng dén viéc xem xét su phan héa gita cdc
qudc gia dang phdt trién. Cu thé, ch¢ do DST dugc quy dinh khdc biét
gitia cic nhom sau:

- Cdc Thanh vién kém phit trién nhit va Thanh vién kém phit trién
nhit da “t6t nghi¢p” trong vong moét thoi gian nhit dinh (ma cdc Thanh
viéen WTO con dang dam phdn) sau khi Pai h¢i dong Lién hgp qudc it

23 Youngjeen Choo, tldd.

24 Xem: WTO Negotiating group on rules, “Draft disciplines on subsidies contributing to over-
capacity and overfishing, and related elements”, TN/RL/W/277, 21/12/2023; WTO Ne-
gotiating group on rules, “Draft disciplines on subsidies contributing to overcapacity and
overfishing, and related elements”, TN/RL/W/277/Add.1, 21/12/2023
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Thanh vién nay ra khéi danh sich quéc gia kém phit trién nhat;»

- Thanh vién dang phidt trién (bao gom ca Thanh vién kém phit trién
da “t6t nghiép” sau khoing thoi gian nhit dinh duge ké 6 doan trén) cé
ty trong san lugng ddnh bit cd hang nim khong qud 0,8% téng san lugng
ddnh bit toan cau theo du liéu cia FAO ma Ban thu ky WTO ban hanh.”

- Thanh vién dang phit trién khong nam trong hai dién néi trén.”

Ngoai ra, ch€ do DST d6i véi dieu chinh trg cidp cho hoit dong dinh
bit cd qud muc, qud tii khong duge dp dung cho trudng hgp Thanh vién
dang phdt trién thuc hién hoat dong ddnh bit cd hoic hoat dong lién quan
6 cdc viung bién xa hon viing ddnh ¢4 chu yéu ma T6 chiic Luong thuc va
Nong nghi¢p cta Lién hop quéc (Food and Agriculture Organization, FAQO)
xdc dinh bén ngoai vung ti€p gidp ven bién cua minh. Puong nhién,
nhung dé xuit trén con duge ban luian va xem xét trudc khi duge thong
qua hay khong tai Ho1 nghi B¢ truéng dau nim 2024.

3. Mot s6 luu y vé kha nang phé chuin va thuc thi Hi¢p dinh ve
Tro cdp nghé ca cua T6 chuc Thuong mai Thé giéi cho Viéet Nam

O Viét Nam, noi bo bién dai 11.409 km, viing dic quyén kinh t€ trai
rong trén dudi 23.800 km?2 va doan tau ddnh cd trén dudi 35.000 chiéc,™
nght cd dong vai tro thiét yéu trong tang trudng kinh t&, bio ddm an ninh
thuc phim, xda ddi giam ngheo, cung cip sinh k€& cho ngusi dan va phit

25  Cdc Thanh vién kém phdt trién nhét khong bi rang buoc béi quy dinh ¢im tr¢ ¢dp cho hoat dong
ddnh bit cd qud muic. Cdc Thanh vién kém phdt trién “da t6t nghiép” trong thoi gian nhit dinh
(dang dugc cdc Thanh vien WTO dam phdn) sau khi Pai héi dong Lién hop quéc nit ho ra khéi
danh sdch cdc quéc gia kém phdt trién nhit ¢6 thé duy tri cdc bién phdp tr¢ cip nay d6i véi hoat
dong ddnh bit cd va hoat dong lién quan trong viing dic quyén kinh t€ va trong viing cung nhu
cdc loai ¢d ma theo thim quyén cia REMO/RFMA Thanh vién d6 ¢6é quyén ddnh bit.

26 Cdc Thanh vién nay c6 thé trg cdp hodc duy tri tr¢ cip cho hoat dong ddnh bit cd qud muic va
hoat dong lién quan. Néu trong vong ba nam lién ti€p, Thanh vién nay ¢6 sin lugng dinh cd
ting cao hon muic 0,8% ndi trén, Thanh vién dé sé khong duge hudng ch€ do déi xu dic biét
va khdc biét. Tuy nhién, Thanh vién nay lai dugc hudng ché do déi xi dic biét va khdc biet
néu san lugng dinh bit cd xudng thip hon muc 0,8% ndi trén trong vong ba nim lién ti€p.

27 Thanh vién dang phdt trién nay c6 thé tr¢ cidp hodc duy tri tro cip cho hoat dong ddnh bit cd
qud mic va hoat dong lién quan trong pham vi viing dac quyén kinh t€ ctia minh, trong khu
viic va d6i véi cde loai cd chiu thdm quyén dieu chinh cia REMO/RFMA ma theo d6é Thanh
vién nay c6 quyén ddnh bit cd trong vong moét thoi gian nhit dinh (do cdc Thanh vién dam
phdn) sau khi cic quy dinh nay ¢ hi¢u luc. Khi nay, trong khoang thoi gian nhit dinh (ma
cdc Thanh vién WTO dang dam phdn) Thanh vién dang phit trién nay chi can ching minh
hanh vi tr¢ cdp cda minh dugc thuc thi nhim duy trl trii ligng cd dugce khai thdc ¢ muic cé
thé duy tri trong cdc thong bdo dinh ky. Trong vong hai nam sau théi gian nay, tr¢ cip cho
ddnh bit cd qud muc cta Thanh vién d6 sé khong bi khi¢u kién ra Co quan gidi quyét tranh
chdp cia WTO. Cdc qudc gia dang phdt trién nay ciing ¢6 thé tr¢ cip ddnh bit cd qud muic
cho hoat dong ddnh bit cd hoic hoat dong lién quan nhim muc dich sinh k€ trong cic trudng
hop thu nhap thip, nguon luc yéu kém trong khoang khong gian nhit dinh (ma cdc Thanh
vién dang dam phdn) ké tit dudng co s6.

28  Southeast Asian Fisheries Development Center, “Fishery statistic summary 20207, http://
www.seafdec.org/stat2020/, truy cap ngay 15/02/2023.
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trién nong thon.” Khong nhung thé, viéc duy tri nghe cd phdt trién con
dong vai tro quan trong trong vi¢c bao dadm an ninh qudéc gia. Tuy nhién,
viéc dieu chinh hoat dong ddnh bit cd tai Viet Nam khong phai dé thuc
hién. Trong mot s§ truong hop, du khong mudén, ba con ngu dan van
ddnh bit cd TUU béi nhiing ly do kinh t€ nhu: ng ngan hang tién déng
tau, khong ¢6 tién trang trai cudc séng, nguodn Igi thuy sin trong nudc
can ki¢t.” Do thdi quen cia ngu dan, hién tugng dinh bit TUU dién ra
nhi¢u va khé kiém sodt.” Trong khi d6, hoat dong chéng khai thic TUU
phai dugc thuc hién dong bo & 28 tinh, thanh phd, tuy nhién cho téi cudi
nam 2023, theo Bo Nong nghiép va phdt trién nong thon, “cé téi 19 dia
phuong 16 1a trong viéc chdng khai thdc thuy sin bat hop phdp”.”* D6
cang la moét trong nhting ly do tai sao Viét Nam khd than trong trong viéc
xem x¢ét phé chuin Hi¢p dinh vé Trg cidp nghe cd.

Theo tdc gid, Viét Nam can xem xét kha nang phé chuin Hi¢p dinh
boéi mot s6 ly do. Thik nhdt, nhiing d6i tic thuong mai l6n cua Viét Nam
(nhu EU, Hoa K¥, Trung Quéc, Nhat Ban...) déu da phé chuin Hi¢p
dinh va chic chin sé ky vong Viét Nam dp dung nhtng bién phdp tuong
duong véi quy dinh trong Hiép dinh. Chang han, tit nhiéu nim nay, Viét
Nam chju thiét hai kinh t€ vi dang la d61 tuong dp dung thé vang caa EU
do hanh vi dinh bit cd IUU. Hau qua la, du mudén du khong, Viét Nam
van can gii quyét van dé ddnh bit ¢4 ITUU néu mudn tiép can thi trudng
Lién minh chau Au. Thit hai, mot s hiép dinh thuong mai khu vuc th¢
h¢ mdi ma Viét Nam tham gia da it nhi¢u bao gom quy tic vé cim mot s§
loai tr¢ cdp ngheé cd va/hoic ddu tranh chéng lai viéc ddnh bit cd TUU.?
Thit ba, viéc tham gia Hiép dinh vé Tro cdp ngheé cd suy cho cung cung
pht hgp vdi chinh sich cta Pang ta vé phdt trién bén ving kinh té bién.*

Khi xem xét tham gia Hiép dinh vé Trg cdp nghe cd, ching ta can
can nhic nhiéu khia canh: lgi ich kinh t€, xa hoi, bao v¢ moi truéng, an

29  Luogng cd ddnh bit ctia Viét Nam ting déu moi nim. Nam 2020, lugng cd bién ddnh bic la
3.700,300 tin. Xem Southeast Asian Fisheries Development Center, “Fisheries country pro-
file: Viet Nam”, http://www.seafdec.org/fisheries-country-profile-viet-nam/, 12/9/2022;
Nguyén Khic Vugt, “Phdt trien nghe cd bén ving va vin dé dit ra d6i véi Viet Nam”, Tap
chi Khoa hoc phap ly Viét Nam, s 11(171)/2023, tr. 77-85.

30  HongHanh, ““Thé vang” IUU vanghé cd bén ving”, Thiiy san Vi¢t Nam, https://thuysanvietnam.
com.vn/the%CC%89-vang-iuu-va-nghe-ca-ben-vu%CC%83ng/, truy cap ngay 03/11/2023.

31 Tran Huynh, “Su tuong thich gita phdp luat Viét Nam va Hiép dinh vé Tro cdp nghe cd cia
T6 chiic Thuong mai The giéi”, Tap chi Khoa hoc phap ly Viét Nam, s6 09(169)/2023, tr. 76-89.

32 Trung tim WTO, “Vi sao thay sin Viét Nam vin chua dugc EU g6 “thé vang”?”, https://
trungtamwto.vn/hiep-dinh-khac/18121-vi-sao-thuy-san-viet-nam-van-chua-duoc-ec-go-
the-vang, truy cap ngay 30/11/2023.

33 Vi du: Chuong 20 Hié¢p dinh CPTPP vé Moéi trusng, dic biét Dieu 20.16 vé Khai thic thuy san
bién; chuong 13 EVFTA vé Thuong mai va phdt trién bén ving, dic biét Pieu 13.19 vé Thuong
mai va quin ly bén viing nguodn tai nguyén sinh vat bién va san phim nuoi trong thay sin.

34 Xem: Nghi quyét s6 36/NQ-TW ngay 22/10/2018 ctia Ban chép hanh trung uong Pang vé Chi¢n
luge phdt trién ben viing kinh t& bién ctia Viét Nam dén nam 2030, tim nhin dén nam 2045.
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ninh quéc gia... Do d6, can tinh dén nhting cau héi sau: Phé chuin Hiép
dinh vao thoi diém nao Ia t6t nhit? Thuc hién Hi¢p dinh nhu thé nio
cho hiéu qua, nham ton trong cam két trong WTO nhung vin bao dam
6n dinh x3a hoi? Djc biét, ]am thé nao d€ dp dung hiéu qua nhit cdc quy
dinh vé ch€ do SDT? Bén canh d6, ching ta con can tham gia tich cuc
hon vao qud trinh xay dung Hiép dinh dé€ bao v¢ dugc t6t nhit, chu dong
nhit l¢1 ich quéc gia. @
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