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Tom tat
Hién phap nam 2013 da tqo ra co s¢ phdp ly t6i cao cho vigc bao vé quyén con nguvi 6 Viét Nam
noi chung va quyén con nguvi trong linh viic tu phdp hinh s néi riéng. Bai viét phan tich cac quy
dinh aia Hién phdp nam 2013 vé bdo vé quyén con nguoi trong linh vuc tu phdp hinh si. Trén
€0 56 so sdnh vdi chudn muc quéc 1€ vé quyén con nguoi, tham khdo Hién phdp mgt sé nudc, bai
viét dé xudt hoan thi¢n quy dinh cia Hién phdp nam 2013 lién quan dén bdo vé quyén con nguvi
trong linh vigc tu phap hinh su.
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Abstract
The 2013 Constitution has established foundational legal principles that are crucial for the protection
of human rights in Vietnam, both broadly and specifically within the realm of criminal justice. This
article analyzes the mechanisms employed to protect human rights within the framework of criminal
Jjustice as stipulated by the 2013 Constitution. By drawing upon international benchmarks for
human rights in criminal justice and referencing constitutional frameworks from diverse nations, this
article advances recommendations to refine the 2013 Constitution provisions concerning the protection
of human rights within the field of criminal justice.
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1€n phdp nim 2013 da khic moét ddu 4n tich cuc trong lich su

lap hién cua Viét Nam vé viéc bdo vé quyén con nguoi, khi
[an dau tién danh riéng mét chuong dé€ quy dinh vé quyén con nguoi
va quyeén, nghia vu co ban cua cong dan, trong dé bao gobm cdc quyén
con nguoi dac thi thuéc linh vuc tu phdp hinh su. Thuat ngti “tu phdp
hinh sy” (criminal justice) dugc stt dung ph6é bién trong cdc tai liéu khoa
hoc trong va ngoai nudc,' nhung dén nay van chua c6 dinh nghia théng

1 Vi du: Larry J. Siegel va John L. Worrall, Introduction to Criminal Justice (13" Edition), Wadworth

Cengage Learning Publishing, 2012; William J. Stuntz, The Collapse of American Criminal Justice,
2011; Lé Vian Cam “Nhung vin dé chung vé bio v¢ quyén con nguoi bing phdp luat trong linh
vuic tu phdp hinh su”, Tap chi Khoa hoc Phdp 1y, s6 6, 2010; Tran Ngoc Hai, “Quyén con ngusi
trong tu phdp hinh su”, Tap chi Ddn chii va Phdp ludt, s6 6, 2021;
Luat v¢ tu phdp hinh su d6i véi nguoi tré tudi (Youth Criminal Justice Act) cia Canada; Luat tu
phdp hinh sy cta Bang Georgia, Hoa Ky. Viét Nam cing dang nghién ciu xay dung Luat vé tu
phdp hinh sy, xem: D6 Thi Phugng, “Luat Tu phdp va tu phdp hinh sy d6i véi ngusi chua thanh
nién 6 mot s6 nudec Pong Nam A va kinh nghiém x4y dung luat cho Viét Nam” trong quyén
sich Nguyén Thi Phuong Hoa, Lé Huynh T4n Duy (chu bién), Tur phdp hinh su déi véi nguoi chua
thanh nién, Nxb Cong an nhan dan TP. H6 Chi Minh, 2022, tr. 395 - 414.
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nhat. Thuat ngti “tu phdp hinh sy” (“TPHS”) theo quan diém hién dai
dugc cho la xudt hién Tan d4u vao nhing nim 1950,? 1a nhiing thiét ché
dé bao vé cong dong, duy tri trat ty xa hoi, bio dam thuc thi phdp luat,
dua ngudi pham téi ra trude cong ly.> Theo mot s tai liéu nudce ngoai,
TPHS dugc hiéu mot cich chung nhit Ia kiém sodt va phong ngtia to1
pham, gom: xdc dinh nguoi pham té1, truy ciu va xét xii ngudi pham
toi, 4p dung da dang cdc bién phdp hi¢u qua d€ xu Iy toi pham.* O Viét
Nam, du dugc st dung phd bién trong khoa hoc, thuat ngti nay khong
dugc gidi thich trong cdc tu dién Luat hoc, bao gdm tu dién cua Vién
khoa hoc phdp ly, Bo Tu phdp.> Vi vay, trong bai viét nay, TPHS ducc
t1ép can tii géc d6 chung nhit nhu thé hién trong cdc tai liéu nudc ngoai
da néu.

Theo Hoi dong Chau Au, TPHS 1a mot yéu t8 trung tam ctia mbi
hé théng qudc gia trong viéc bio vé quyén con ngudi.® Chung toi dong
thuan véi quan diém nay béi & hanh vi vi pham quyén con ngudi ¢6 thé
xay ra ¢ cdc muc do khdc nhau, trong dé ngin chin, xt ly nhung hanh
vi vi pham quyén con ngudi é mic d¢ nguy hiém ding ké 1a nhiém vu
cua h¢ théng TPHS.

bieu 14 cta Hién phdp nam 2013 cua Viét Nam khing dinh viéc
cong nhan, ton trong, bao v¢, bao dim quyén con nguoi theo Hién phdp
va phdp luat. “Cong nhian” quyén con ngudi la ghi nhan chinh thic cdc
quyén nay trong Hién phdp va phdp luit, thuia nhan vé mit phdp ly do6i
V41 cdc quyén con ngudi. Trong khi d6, “bao vé” cdc quyén nay cé
nghia 1a ngin ngtia, xt ly nhtng hanh vi vi pham quyén con nguoi.’

Trong linh vuc TPHS, ngudi pham t61, nan nhin cua t61 pham
va nhung cd nhan c6 lién quan trong viéc giai quyét vy dn hinh su ¢é
nhting quyén con ngudi c¢o ban ma chu yéu la cic quyén dan sy, chinh

2 Larry J. Siegel, John L. Worrall, tldd, tr. 6.

3 Larry J. Siegel, John L. Worrall, tldd, tr. 4.

4 Larry J. Siegel, John L. Worrall, fldd, tr. 6; Chaudhary Shruti, “Indian Criminal Justice System and
Human Rights”, International Journal of Advance Research and Development, Vol. 3, Issue. 1, 2018, tr. 271.

5 Vién Khoa hoc phdp ly cua Bo Tu phdp, Tir dién Ludt hoc, Nxb. Tu dién Bdch Khoa va Nxb.
Tu phdp, 2006; Nguyén Hau Quynh (Chu bién), Tir dién Ludt hoc, Nxb. Tu dién Bdch Khoa,
1999; Nguyén Ngoc Diép, Tir dién phdp ludt Viét Nam, Nxb. Thé€ Gidi, 2020.

6 Council of Europe, “Criminal Justice Reform”, https://www.coe.int/en/web/national-im-
plementation/thematic-work/criminal-justice-reform, truy cap ngay 12/12/2023.
7 Ve nghia vu ton trong, bao v¢ va bao dam quyeén con ngudi cua cdc quéc gia, xem: United Na-

tions, “International Human Rights Law”, https://www.ohchr.org/en/instruments-and-mech-
anisms/international-human-rights-law#:~:text=The%200obligation%20t0%20respect%20
means,groups%20against’%20human%20rights%20abuses, truy cap 18/12/2023. Xem thém veé
khdi niém bio dim, bio vé quyén con ngudi tai: Nguyén Ping Dung, Vu Cong Giao, La
Khdnh Tung, Gido trinh ly ludn va phdp ludt vé quyén con nguvi, Nxb. Chinh tri quéc gia, 2015,
tr. 83-84; Pham Hong Thdi va Nguyén Thi Thu Huong, “Bao dam, bao vé quyén con ngudi
quyeén cong dan trong phdp luat hanh chinh Viét Nam (Mot s6 vin dé ¢6 tinh phuong phdp luan
dinh hudng nghién ciu)”, Tap chi Ludt hoc, s6 28, 2012, tr. 2.
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tri,® vi du: quyén binh ding trudc phdp luat, quyén dugc xét xti cong
bing... Bén canh nhiing quyén con ngusi chung trong cdc linh vyc, cic
chu thé cang cé nhtng quyén rit dic thu, nhu: quyén dugce suy dodn
vo tO1, quyén bao chiia, quyén khong bi két dn hai lin vé cuing mét to1
pham. Trong bai viét nay, dua trén cdc chuin muc qudc t€ vé quyén
con ngudi va tham khio Hién phdp cua moét s6 qudc gia, ching toi
phan tich, dinh gid cdc vin d¢é sau: (1) Hién phdp nim 2013 bao v¢ cdc
quyeén con ngudi trong linh vic TPHS nhu thé¢ nao? (i1) Cdc quy dinh
cta Hién phdp nim 2013 da hop ly chua va néu chua, can dugc stia déi,
bd sung nhu thé nao?

1. Cac quy dinh cua Hién phap nam 2013 bao vé quyén con
nguoi trong linh vuc tu phap hinh su

Trong cdc chuin myc qudc t€ vé quyén con ngudi, cic nudc thanh
vién c6 trich nhiém bio vé quyén con ngusi khoi nhting vi pham.” Pé
thuc hién nghia vu bao v¢ quyén con ngusi, Nha nudc phai nghiém
cdm vi¢c vi pham quyén con ngudi va khi ¢é vi pham xay ra thi Nha
nudc phai dp dung nhiing bién phdp can thiét dé€ xu ly cdc hanh vi vi
pham. Vi tu cich la dao luat gbc, ¢6 gid tri phdp ly cao nhit trong h¢
théng phdp luat; Hién phdp 6 vai tro rit quan trong d6i véi viéc bao v¢
quyén con ngudi néi chung va quyén con ngudi trong linh vyc TPHS
ndi riéng. Hién phdp quy dinh nhting vin dé quan trong nhit cua bao
vé quyen.

Thitr nhdt, Hién phdp tao ra co s6 phdp ly t6i cao cho viéc bao vé
quyén con nguoi (khoan 1 Pi¢u 14 cua Hién phdp nam 2013). Dua trén
ton chi cua Hién phdp, cic dao luat quan trong trong linh vyc TPHS,
bao gdom luat hinh sy, luit t& tung hinh sy va luat thi hanh dn hinh sy,
tié€p tuc cu thé héa viéc bao vé quyén con ngusi. Bén canh d6, Hién
phdp cung dit ra cdc ditu kién dé gidi han nhting trucng hop han ché
quyén con nguoi (khoan 2 Piéu 14 cua Hién phdp nim 2013), vén
ctiing nhaim muc tiéu bao vé quyén con ngusi.'” Cu thé, cdc quyeén duge
phan loai [a “quyén tuyét d6i” khong thé bi han ché trong bit cui dieu
kié¢n, hoan canh nao." Cic quyén khic chi dugc han ché trong nhiing
gid1 han quy dinh béi luat quéc gia; dong thoi, su han ché& dit ra khong

8 Nguyén Khic Hii, “Quyeén con ngudi trong tu phdp hinh su”, Tap chi Ddn chii va phdp ludt,
56 6(351), 2021, tr. 38.

9 biéu 2 cta Cong ude qudce t€ veé cdc quyen dan sy, chinh tri nim 1966.

10 Diéu 14 cua Hién phdp nam 2013 st dung thuat ngu “han ché” quyén con ngudi. Mot s tai
liéu khoa hoc dung thuit ngti “gidi han” quyén con ngudi, xem: Nguyén Ping Dung, Pham
Hong Thdi, Va Cong Giao, La Khdnh Tung, Héi ddp vé quyén con nguoi, Nxb. Pai hoc qudc
gia Ha Noi, 2012, tr. 69-70.

11 Bitu 5 cua Cong udc qubc t€ vé cdc quyeén dan sy, chinh tri nim 1966. Cdc quyén cu thé
dugc ghi nhan tai cdc Diéu 6, 7, 8 (cdc khoan 1 va 2), 11, 15, 16 va 18 ctia Cong udc nay.
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dugc trdi véi ban chit caa cdc quyeén bi gidi han dé€ bao dam kha ning
thu huéng quyén, chi han ché€ quyén con ngudsi néu dieu d6 la can thiét
trong mot xa hoi dan chu va nhim thuc ddy phuc 161 chung cua cong
dong."? Hién phdp nam 2013 cung yéu ciau viéc han ch€ quyén phai
dugc quy dinh trong luat, khong dugce tuy tién moé rong. Pay la sy bao
v¢ quan trong cua Hién phdp d6i vl quyén con ngusi ndi chung va
quyén con ngudi trong linh vuc TPHS néi riéng, béi 1é trong qud trinh
ddu tranh véi toi pham nhim bao vé¢ an ninh qudc gia, trat ty va an toan
x4 hoi, Nha nudc ¢d thé han ché hoic tudc bo mét s6 quyén cta ngudi
pham t61, bao gdbm cdc quyén rit thiét thin nhu quyén séng, cic quyén
tu do co ban cua con nguoi.

Thit hai, sau khi cong nhan cdc quyén con nguoi, Hién phdp bio
vé quyén con ngudi bing cdich nghiém cAm vi pham cdc quyén nay."
Ching han, d€ bio vé quyén s6ng, Hién phdp quy dinh: “Khong ai
bi tudc doat tinh mang trdi luat” (Piéu 19), hoic dé bio vé quyén bit
kha xam pham vé than thé, quyén duge bao ho vé sic khoe, danh du
va nhan phim, Hién phdp néu ro: “Moi ngudi... khong bi tra tin, bao
luc, truy bic, nhuc hinh hay bit ky hinh thic d61 xi nao khdc xam
pham than thé, siic khée, xic pham danh dy, nhan pham” (bi¢u 20),
“Nghié¢m cdm cdc hanh vi de doa cuéc séng, siic khde ctia nguoi khdc
va cong dong” (Piéu 38). Viéc vi pham nhting dieu Hién phidp nghiém
cdm sé bi xu ly theo quy dinh cua phdp luat.

Thii ba, Hién phdp bao vé quyén con ngudi bing cich néu ro mot
s8 it cdc trudng hop ma cdc quyén nay bi gidi han chi la ngoai 1¢ va phai
ddp ung cdc dieu kién chit ché néu trong Hién phdp.'* Vi dy, sau khi
cong nhian quyén bit kha xdm pham vé than thé (khoan 1 Dieu 20),
Hién phdp quy dinh: “Viéc bit, giam gitt ngusi do luat dinh” (khoan 2
bitu 20). Hoic, sau khi cong nhan quyén sé htiu (khoan 1, 2 Piéu 22),
Hién phdp néu: “Truong hop thit can thiét vi ly do quéc phong, an
ninh hoic vi lgi ich quéc gia, tinh trang khin cidp, phong chéng thién
tai, Nha nudc trung mua hoic trung dung cé boi thuong tai sin cta
t6 chic, c¢d nhan theo gid thi truong” (khoan 3 bitu 22). Cdc hanh vi
khong tuan thu dieu kién ngoai 1¢ Ia vi pham quyén con nguoi va bi xu
ly theo phdp luat, vi du: hanh vi ldy tai san ctia ngudi khdc khong thuoc
cdc trudng hop trung mua, trung dung c¢6 boi thudng cé thé pham vao
cdc to1 xam pham sé hiiu quy dinh tai Bo luat Hinh su.

12 Ditu 4, 5 cia Cong udc qudc t&€ vé quyen kinh té, vin hda, xa hoi nim 1996.

13 M. Cheif Bassiouni, “Human Rights in the Context of Criminal Justice: Identifying Inter-
national Procedural Protections and Equivalent Protections in National Constitutions”, Duke
Journal of Comparative & International Law, Vol. 3, No. 235, 1993, tr. 262.

14 Nhu trén.
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Thit tu, Hién phdp nim 2013 tryc ti€p bao vé cdc quyén con ngudi
dic thu trong linh vyc TPHS. Diéu 31 cta Hién phdp nim 2013 dugc
coi la diéu luat tip trung nhit vé cdc quyén con nguoi trong linh vuc
TPHS, bao gom quyén dugc suy dodn vo t01; quyén duge xét xu kip
thoi, cong bang, cong khai; quyén duge xét xi kin; quyén khong bi két
dn hai Ian vi moét to1 pham; quyén bao chiia; quyén duge boi thuong
thiét hai khi bi bit, giti, giam, truy ciu trdich nhi¢m hinh sy, xét xi va
thi hanh dn trdi phdp luat.

Cdch tiép can truc ti€p nay pht hgp vdi xu hudng caa Hién phdp
cdc nudc va chuin muc qudc t€ vé quyén con ngudi. Pdng chu v, so
vd1 Hién phdp nam 1992, Hién phdp nim 2013 Ian dau tién cong nhan
“quyén khong bi két dn hai Ian vi moét t61 pham” (khoan 3 Pieu 31).
Bén canh d6, Hién phdp nam 2013 bdo v¢ t6t hon quyén suy dodn vo
to1 cua ngudi bi budc to1 thong qua quyeén dugce coi la khong ¢6 té1 cho
dén khi dugc ching minh theo trinh tu luat dinh va ¢6 ban dn két to1
cta Toa dn da c6 hi¢u lyc phdp luit (khoin 1 Piéu 31). Hién phdp nam
2013 cung bao v¢ t6t hon quyeén bao chua cua ngusi bi budc té1 thong
qua viéc moé roéng quyeén tu bao chiia, nho luiat su hoic nguoi khic bao
chtia cho nguoi bi bit (khoan 4 Pieu 31), trudc day chi cé ngudi bi tam
giti, bi can, bi cdo mdi ¢é quyeén nay. Pong thoi, Hién phdp nim 2013
bio v¢é¢ t6t hon quyén bit khi xaim pham vé than thé cua con nguoi
thong qua viéc b6 sung quyén khong bi tra tidn, bao lyc hay bat ki hinh
thuc d6i xu nao khdc xaAm pham than thé, sic khoe, xic pham danh du,
nhan phim (khoan 1 Bitu 20).

2. Nhang han ché trong quy dinh caa Hién phap nam 2013 ve
bao vé cac quyén con ngudi trong linh vuc tu phap hinh su va
kién nghi

So véi Hién phdp nam 1992, Hién phdp nim 2013 di bdo vé ro nét
hon cdc quyén con ngudi néi chung va quyén con ngudsi trong linh vuc
TPHS néi riéng. Tuy nhién, mot s6 quy dinh cta Hié¢n phdp nim 2013
vé bdo vé quyén con nguoi can dugc sua doi, bo sung dé phu hop hon
véi chudn muc quéc t€ va bio dam tinh logic trong ky thuat lap phdp.
2.1 Han ché trong quy dinh vé nhitng hanh vi bi nghiém cim

Nhiéu dieu cua Hién phdp khi cong nhan quyén déu kem theo quy
dinh vé nhiing hanh vi bi nghiém cdm dé€ bao vé¢ cdc quyén da cong
nhan. Tuy nhién, van ¢é moét s6 quy dinh cta Hién phdp chi ghi nhan
quyén ma khong dé cip viéc cdm vi pham. Su thi€u théng nhit nay dan
dén cau héi: tai sao Hién phdp nghiém cdm hanh vi vi pham cdc quyén
nay nhung khong nghiém cdm nhting hanh vi vi pham cdc quyén khdc?
Vi dy, d61 véi cdc quyén con ngudi sau day, Hién phdp khong ¢ dieu
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khoan vé nghiém cdm vi pham: quyén biu ct, quyén ung cu (Ditu 27),
quyeén tham gia quan ly Nha nudc (Biéu 28) va quyén bi€u quyét khi
trung cau dan y (Piéu 29). Trong khi d6, d€ bio vé cdc quyén di néu,
B¢ luat Hinh sy nim 2015 quy dinh nhting hanh vi vi pham Ia t61 pham,
vi dy: Té1 xdm pham quyén cta coéng dan vé bau ct, ung ci hoic biéu
quy€t khi nha nudc trung ciu y dan, To1 lam sai két qua bau cu, két qua
trung ciu y dan."”

V1 vay, chung t61 dé xuit hoan thi¢n ky thuat lap hién d€ bio dim
tinh thong nhit. Cu thé, cin b6 sung vao Piéu 14 cua Hién phdp nim
2013 noéi dung: “Nghiém cdm cdc hanh vi vi pham quyén con nguoi
dugc cong nhan trong Hién phdp va phdp luat”. Bong thoi, cic dieu
khoan cu thé dang quy dinh vé cdic hanh vi bi nghiém cdm can ducc
ra sodt lai d€ trdnh trung lip. Néu ditu khoan cu thé khong chuyén tai
thém noi dung nao thi ¢6 thé xda bo. Nhung dieu khoan cu thé ¢6 bo
sung thém noi dung so vdéi viéc ghi nhan quyén thi can giu lai. Vi du,
bitu 16 cua Hién phdp nam 2013 quy dinh:

“1. Moi ngusi déu binh dang truéc phdp luat.

Khong ai bi phan biét d61 xt trong do1 s6ng chinh tri, dan sy, kinh
té, vin hda, xa hoi.”

Noi dung caa khoan 2 Piéu 16 bd sung cho khoin 1, vi vay cin
giti lai. Mit khdc, trong vi du sau tai Piéu 24 cua Hién phdp nam 2013:

“1. Moi nguoi ¢6 quyén tu do tin ngudng, ton gido, theo hoic
khong theo moét ton gido nao. Cdc ton gido binh ding trudc phdp luat.

2. Nha nudc ton trong va bao hé quyeén tu do tin ngudng, ton gido.

3. Khong ai dugc xAm pham ty do tin ngudéng, ton gido hoic 1oi
dung tin ngudng, ton gido dé€ vi pham phdp luat.”

Phan dau cua khoin 3 khong chuyén tai noi dung mdi, vi vay khi
da bé sung nguyén tic chung, thi phin nay cin dua ra khoi dieu luat.
Ngoai ra, khoan 2 vé vi¢c ton trong va bao ho quyén cung da dugc néu
trong nguyén tic chung tai Pieu 14. Néu méi dieu luat déu Lip lai noi
dung nay thi tao ra sy “cong kénh” khong can thiét, thi€u khoa hoc. Vi
vay, Ditu 24 cua Hién phdp nam 2013 cd thé sua lai nhu sau:

“1. Moi ngudi c6 quyén tu do tin ngudng, toén gido, theo hoic
khong theo moét ton gido nao. Cdc ton gido binh dang trudc phdp luat.

Khong ai dugc 161 dung tin ngudng, ton gido dé€ vi pham phdp luat.”
2.2. Han ché trong quy dinh vé nhiing quyén ddc thit trong linh vyc tu
phdp hinh sy

D61 véi cdc quyeén dic thu trong linh vuc TPHS, Hién phdp nim
2013 van chua cong nhin moét s6 quyén quan trong cia ngudi bi budc

15 bieu 157, 160 va 161 Bo luat Hinh sy nam 2015 (stia d6i, b6 sung nim 2017).
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to1 nhu quyén khong bi dp dung hoi t6, quyén dugce thong tin vé viéc
budc to1, quyén duge chi dinh ngusi bao chua, quyén khong bi buoc lam
ching chéng lai chinh minh hoic nhin minh ¢é t6i. Nhing quyén nay
Ia dieu ki¢n t6i thiéu dé ngudsi bi budc toi co thé ty bio vé minh trudc
nguy co xAm pham quyén tii hoat dong t6 tung cua cdc co quan cé thim
quyén. So sinh vdi cdc chuin myc qudc t€ va Hién phdp ctia nhiéu quéc
gia, chung to1 kién nghi b6 sung vao Hién phdp nudc ta cdc quyén nay.
2.2.1. Quyén khéng bi dp dung hoi t6 (the right to be protected from ex post
facto law)

“Khong ¢6 t61 pham, khong c¢é hinh phat, néu khong ¢ luat”
(“Nullum crimen, nulla poena, sine lege”) 1a nguyén tic quan trong trong
linh vyc TPHS. Pay Ia quyén con ngudi rit co ban va quan trong,'® béi
1é cdc ché tai hinh sy Ia cdc ché tai phdp ly nghiém khic nhit, c6 thé
tudc bo cdc tu do co ban va quyén séng cua con ngudi, vi¢c két dn va
dp dung hinh phat tuy tién khi khong ¢6 luat hoic dp dung hoi t6 sé vi
pham nghiém trong quyén con ngusi. Noi1 dung nay da dugc ghi nhan
tai Bi¢u 11(2) cia Tuyén ngon nhan quyeén thé gidi nam 1948 (Universal
Declaration of Human Rights, UDHR) va phdp dién héa tai Bieu 15 Cong
udc qudc t€ vé cdc quyén dan su va chinh tri nim 1966 (International
Covenant on Civil and Political Rights, ICCPR). V41 quy dinh nay, luat
dugc dp dung d€ xi ly to1 pham 1a luat dang ¢ hiéu luc vao thoi diém
thuc hién toé1 pham. Nhiing quyén nay cung dugc ghi nhan tai “Cdc
nguyén tic chung cua hinh sy” cua Cong udc Rome nim 1998 vé Toa
dn hinh sy quéc t€."

Theo nghién ciu cua Gido su Bassiouni, cdc quyén nay dugc ghi
nhan trong Hién phdp cia 96 qudc gia trong téng s6 139 qudc gia
dugc khao sit.” Pon ct, Dieu 54 cia Hién phdp ban hanh nim 1993
(sia d6i, b6 sung nam 2020) cua Lién bang Nga quy dinh: “1. Pao luat
thiét 1ap hodc lam ting ning trich nhi¢m khong c¢é hi¢u luc hoi t6. 2.
Khong ai phai chiu trich nhiém phdp ly vé hanh vi ma tai thoi diém
thuic hién né khong bi coi la vi pham phdp luat. Néu sau khi hanh vi vi
pham dugc thuc hién ma c¢é luat méi bai bo hoic gidm nhe trich nhi¢m,
luat mdi duge dp dung.”"” Hién phdp Lién bang Nga mé rong nguyén
tic néu trong ICCPR dén cdc hanh vi vi pham phdp luit, c6 nghia
la: “khong c¢6 vi pham phdp luat, khong c¢6 trich nhiém phidp ly, néu

16 Ben Douglas-Jones KC, Daniel Bunting, Paul Mason, Benjamin Newton, Human Rights in
Criminal Law, Bloomsbury Publishing, 2023, tr. 427-428.

17 Diéu 22 va 23 Quy ché€ Rome nam 1998, xem thém Dieu 112-1 cua BLHS Cong hoa Phip,
bieu 3 caa BLHS Coéng hoa nhian dan Trung Qudc, Dieu 9(1) cua BLHS Lién bang Nga.

18 M. Cheif Bassiouni, tldd, tr. 291.

19 Hién phdp Lién bang Nga ban hanh nim 1993 (stia d6i, bé sung nam 2020).
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khong ¢6 luat”. Piém 3 khoan 9 Di¢u 1 Hién phdp Hoa Ky nim 1788
quy dinh: “Khong mot dao luat nao tén hai téi quyén ty do ctuia nguoi
dan va khong mot dao luat hoi t6 nao c¢6 thé duge thong qua.” Pieu 11
Phan VI Hién phdp Singapore nim 1983 (stia d61 nim 2021) quy dinh:
“Khong ai bi triing phat vi mét hanh déng hoic khong hanh déng ma
hanh déng hoic khong hanh dong d6 khong bi phdp luat triing phat 6
thoi diém hanh dong hoic khong hanh dong d6 duge lam hay dugce thuc
hién, va khong ai phai chiu hinh phat nang hon so véi hinh phat dugc
phdp luat quy dinh d6i véi mot to1 pham & thoi diém to1 pham d6 duge
thuc hién.”

Tham khao Hién phdp cta cdc nudc va can cui vao cdc chuin muc
qudc t€ vé quyeén con ngudi, Hién phdp Viét Nam can cong nhan quyén
cua cd nhan d6i véi cdc vin dé sau: (i) luat dp dung d€ xu ly to1 pham
va xdc dinh trdch nhiém hinh su 12 luat c¢6 hiéu luc vao thoi diém thuc
hién hanh vi pham t61; (i1) luat quy dinh vé t61 pham va trich nhi¢m
hinh sy khong c6 hi¢u luc hoi t6; (ii1) luat quy dinh vé t61 pham va trich
nhi¢m hinh sy chi ¢6 hiéu luc hoi t6 khi ¢6 11 hon cho ngusi pham to1.
Vi vay, Ditu 31 cua Hién phdp nam 2013 can bé sung dieu khoan sau:
“1. Khong ai phai chiu trdch nhi¢m hinh su vé hanh vi ma tai thoi diém
thuic hi¢n né khong bi coi la to1 pham va khong ai phai chiu trdch nhi¢ém
hinh su nang hon trich nhiém hinh sy quy dinh tai thoi diém thuc hién
to1 pham. 2. Luat quy dinh vé t61 pham va trich nhiém hinh sy khong
¢6 hiéu luc hoi t6. 3. Néu sau khi té1 pham duge thyc hién ma cé luat
mdi bai bo hoic gidm nhe trach nhi¢m hinh sy, luat méi duge dp dung”.
2.2.2. Quyén dugc théng tin vé viéc bugc tdi (the right to be informed of the
accusation)

Quyeén dugce thong tin cia ngudi bi budc to1 [a quyén co bin cua
con ngudi, 1a chia khéa dé dam bao cic quyén khdc ctia ngusi bi bude
tO1 trong qud trinh tham gia t6 tung, dic biét [a quyén bao chiia.*’ Quyén
dugc thong tin vé viéc budc to1 bao gom hai nodi dung: moét 1a quyen dé
nhan thong tin ngay 1ap tic hoac it nhit 1a du sém trong qud trinh t6 tung
dé61 véi cde cdo budc chdng lai ho; hai la khi nhiting thong tin dugce cung
cip, viéc buoc to1 khong thé thay déi trii khi ¢d viéc cung cidp thong tin
maéi va cé du thai gian dé ngusi bao chtia chudn bi viéc bao chia.?!

Quyeén duge thong tin vé viéc budc to1 di duge ghi nhan rit sém
trong cdc vin ban phdp ly quéc t€. Cu thé, Pieu 14.3(a) cua ICCPR,
Digu 6.3(a) ctia udc Chau Au veé bio vé quyén con ngudi va cic quyeén

20 Harris, D., O’Boyle, M., and Warbrick, C., Law of the European Convention on Human Rights,
London Butterworths Publishers, 1995, tr. 113.

21 Stefan Trechsel, Sarah J. Summers, Human Right in Criminal Proceedings, Oxtord Publisher,
2005, tr. 195.
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tu do co ban (European Convention on Human Rights, ECHR) quy dinh:
“Pam bao ngudi bi budc té1 c6 quyén duge thong bdo khong cham
tré va chi ti€t bing mot ngon ngti ¢6 thé hiéu vé ban chit va ly do bi
buoc t61”. Pieu 8.2(b) cua Cong udc chau My vé nhan quyén (American
Convention on Human Rights, ACHR) quy dinh: “Nguoi bi buéc to1 ¢
quyén dugce thong bdo chi tiét vé cdc cdo budc chéng lai minh”. Tu sau
khi nhiting Cong udc quéc t€ chinh thic ghi nhan, quyén dugc thong
tin cua nguoi bi budc to1 nhanh chéng dugc it nhit 47 qudc gia trén
thé gidi ti€p thu va quy dinh trong Hién phdp.? Pay la mot con s 4n
tugng ching minh cho tim quan trong cua viéc coOng nhan quyén con
ngudi co ban nay, tao nén ting phdp ly cho cdc quy dinh cu thé trong
luat t& tung hinh su.

Hién nay Hién phdp nim 2013 chi quy dinh “cong dan” ¢6 quyén
ti€p can thong tin, vi¢c thuc hi¢n quyén nay do phdp luat quy dinh
(P1eu 25). Quyen ti€p can thong tin 1a mot khdi niém rong, bao qudt 6
nhitu linh vuc khdc nhau. Trong khi d6, quyén ti€p can thong tin cta
ngudi bi budc to1 c6 yéu t6 dic thu hon, néi bat la quyén dugce thong
tin vé ly do bi buoc toi. Vi lé d6, Hién phdp nam 2013 can b6 sung quy
dinh vé quyén nay trong nhém quyén ctia ngudi bi budc téi véi noi
dung: “Nguoi bi budc té1 ¢é quyeén duge thong bio khong cham tré
veé ly do bi budc t61”. Mot s6 qudc gia trén thé gidi ghi nhan dong thoi
quyén chung caa cong dan (quyeén tiép can thong tin) va quyén dac thu
cua nguoi bi budc to1 (quyeén duge thong tin veé ly do bi budc to1) trong
Hién phdp quéc gia, dién hinh nhu Cong hoa Ba Lan,” Canada*...
Viéc tiép thu quy dinh tuong ty vao Hién phdp nim 2013 sé cang d¢ cao
quyén con ngudi trong linh vuc tu phdp hinh sy.

2.2.3. Quyén dugc chi dinh nguoi bao chira (the right to appointment of counsel)

Quyén bao chua cia nguoi bi budc to1 néi chung duge quy dinh
trong mot s6 vin ban phdp ly qudc t€ nhu Pieu 11(1) caa UDHR, Diéu
14.3(d) cua ICCPR va bi¢u 6.3 cia ECHR. No¢i dung quyén bao chuia
ctia nguioi bi budc td61 bao gdbm quyeén tu bao chia, quyén cé ngusi bao
chua theo sy lya chon ctia minh, quyén dugce chi dinh nguoi bao chua.
Quyeén dugc chi dinh ngudi bao chua ¢6 thé duge dp dung khdc nhau 6
cdc quoc gia tuy vao mo hinh t8 tung va diéu kién cia quéc gia d6, dugce
quy dinh ngay trong Hién phdp qudc gia va thuong theo hai cdch thic:

Thit nhdt, khi nguoi bi buoc to1 khong thé tu bao chtia hoic khong
6 tién thué luat su thi co quan ¢6 thim quyén phai chi dinh luat su bao

22 M. Cheif Bassiouni, tldd, tr. 277.
23 Dieu 41.3 va 49 cha Hién phdp Ba Lan nim 1992.
24 Dieu 2(b) va 10(a) cua Hién phdp Canada nam 1982.



Hién phap nam 2013 - 10 nam trién khai va thi hanh 19

chiia cho ho.” Nhuing qudc gia ton tai quy dinh nay chu yéu theo mo
hinh tranh tung va su ¢é mit cua ngudi bao chiia trong qud trinh t6 tung
gan nhu la yéu ciu bit budc d€ qud trinh tranh tung dat hiéu qua. Hon
ntia, dya vao sé lugng luat su ctia qudc gia, ditu kién chi trd chi phi cho
luat su cang cho phép qudc gia thuc hi¢n tét viéc chi dinh ngudi bao
chua. Thit hai, viéc chi dinh nguoi bao chtia cho nguoi bi budc té1 chi
dugc thuc hién trong mot s trudng hop luat dinh. Trong pham vi bai
viét nay, chung to1 chi dé cap dén cdch thuc thu hai caa quyén duge chi
dinh nguoi bao chra.

Qua tham khio Hién phdp mot s6 qudc gia trén thé gidi, chung
to1 nhan thiy cdc qudc gia nay da ¢é quy dinh vé quyén duge chi dinh
nguoi bao chiia trong mot s6 trudng hop luat dinh. Diéu 48 cua Hién
phdp Lién Bang Nga quy dinh vé quyén tr¢ gitip phdp ly véi noi ham
rong hon quyén dugc chi dinh bao chua trong té tung hinh su: “Moi
nguoi duge ddm bio quyén dugce trg gidp phdp ly ¢6 trinh d6. Trong cdc
truong hop duge phdp luat quy dinh, tr¢ gitp phdp ly sé dugc cung cip
mién phi.” cua khoin 4 Pi¢u 12 cua Hién phdp Han Qudéc quy dinh:
“Bat ky ngusi nao bi bit hoic bi giam gitt ¢6 quyén nhanh chdng ¢6
luat su tu vin. Khi mét bi cdo khong thé tu bao chitia, Nha nudc sé chi
dinh luat su cho bi cdo theo quy dinh cta phdp luat.”

Viét Nam, véi moé hinh t6 tung thim vin cé két hgp nhung hat
nhan hgp ly caa tranh tung va 12 mot quéc gia dang phdt trién, viéc
ghi nhan quyén dugc chi dinh nguoi bao chua cua ngusi bi budc to1
theo cdch thuc thu hai la phu hgp. Tuy vay, hién nay khoin 4 Diéu
31 ctia Hién phdp nim 2013 chua khing dinh quyén dugc chi dinh
nguoi bao chua. Do vay, Hién phdp nam 2013 can bé sung nédi ham
ctia quyeén nay vao quy dinh vé quyén bao chua hién cé (béi 1é hién
nay cdc quyén nay di dugc cong nhan va thuc hién trong thuc t& t8
tung hinh su),” cu thé véi dieu khodn: “Ngusi bi git, bi bit, tam giu,
tam giam, khéi t6, diéu tra, truy t6, xét xti ¢6 quyén tu bao chua, nho
luat su hodc nguoi khdc bao chua, dugc chi dinh nguoi bao chira theo quy
dinh ciia phdp ludt”.

2.2.4. Quyén khéng bi bugc lam chiing chéng lai chinh minh hodc nhdn minh cé
t6i (Right not to be compelled to testify against himself or to confess guilt)

Quyeén khong bi bu¢c lam chuing chéng lai chinh minh hoic nhan
minh ¢6 to1 duge ghi nhan trong mét s6 vin ban phdp ly qudc t€ nhu
bieu 14.3g cua ICCPR, Diéu 8.2g va 8.3 cua ACHR, Quy tic s6 21
cia Bo quy tic bido vé moi ngudi dudi moi hinh thiic giam giti hoic tu

25 biéu 37 Hién phdp Nhat Bin nim 1946, Di¢u 6.3.3 Hién phip Anh.
26 bieu 76 Bo luat TS tung hinh sy nam 2015 (sda déi, b6 sung nim 2021).
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c6 thoi han. Du quyén nay khong duge dé cap cu thé tai Diéu 6 cua
ECHR, Toa dn nhan quyén Chau Au da tuyén bé day Ia tiéu chuin
qudc t€ duge cong nhan, naim & trung tAm cua khdi niém vé thu tuc
cong bing theo Ditu 6 cia ECHR.* Quyén nay bao géom hai nédi dung:
nguoi bi buédc to1 khong bi budc lam chiing chéng lai chinh minh (cho
phép moét nguoi tit chéi tra 161 bat ky cau hoi nao hoidc xuit trinh bit
ky tai liéu hoic do vat nao ¢6 xu hudng khién ngusi dé bi két toi),™
va nguoi bi budc to1 khong bi buoc phai nhan té1. Cdc thuat ngu “lam
ching” (festify) hay “lam nhan ching” (be a witness) dugc dinh gid chi la
su khdc bi¢t vé van phong.”’

Trong Hién phdp cua cic qudc gia, “quyén khong bi buoc lam
ching chéng lai chinh minh hoic nhin minh ¢é t61” dugc quy dinh
nhu moét trong cdc quyén con ngudi co ban, vi du nhu tai Khoin 2 bi¢u
49 va khoan 1 Pieu 51 cua Hién phip Cong Hoa Lién Bang Nga hay
chinh dn s6 05 Hién phdp Hoa Ky. Tai Viét Nam, hién nay Hién phdp
nim 2013 van chua cong nhan ngudi bi budc to1 ¢é “quyén khong bi
buéc lam chiing chéng lai chinh minh hodc nhan minh ¢é t¢1”. Trong
khi d6, theo nhan dinh cia Uy Ban nhin quyeén, quyén chéng lai su
tu budc to1 ¢6 tAim quan trong tuong tu nhu quyén suy dodn vo toi, 1a
mot trong nhiing khia canh co ban nhit ctia quyén dugce xét xi cong
bing.”” Do vay, ba quyén nay khong thé tich roi*! va can dugce quy dinh
minh thi ngay trong Hién phdp, can b6 sung “quyén khong bi budc lam
ching chéng lai chinh minh hodc nhan minh c6 t61” vao Piéu 31 cua
Hién phdp nim 2013.

Két luan

Hién phdp nim 2013 bao vé quyén con ngudi trong linh vuc TPHS
bing nhiéu cich thic khdc nhau, trong d6 ¢d viéc cong nhan truc tiép
cdc quyén con ngudi trong linh vuc nay va nghiém cdm sy vi pham.
Viéc Hién phdp Viét Nam bdo v¢ truc ti€p cdc quyén con ngudi trong
linh vic TPHS phut hgp véi cdc chuin myc quéc t€ vé nhian quyén va
tuong ty véi Hién phdp cta nhiéu nudc. Du vay, Hién phdp nim 2013
van chua ghi nhin moét s6 quyén con ngudi co ban, nén ting trong

27  European Court of Human Right, “Guide on Article 6 of the European Convention on Hu-
man Rights (Updated on 31 August 2022)”, tr. 41, https://www.echr.coe.int/documents/d/
echr/guideart6criminaleng, truy cap ngay 24/12/2023.

28  The Australian Law Reform Commission (ALRC), Interim report 2015: Traditional Rights and
Freedoms— Encroachments by Commonwealth Laws, https://www.alrc.gov.au/wp-content/
uploads/2019/08/alrc127interimreport.pdf, truy cap ngay 20/12/2023.

29 Stefan Trechsel, Sarah J.Summers, tldd, tr. 341.

30 Kw. Australia, doan 49, https://hudoc.echr.coe.int/eng#{ “itemid”:[“001-45556"]}, truy cip
ngay 20/12/2023.

31 Stefan Trechsel, Sarah J.Summers, tldd, tr. 341.
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linh vyc TPHS. Chinh vi vy, cdc tic gid dé xuit hoan thién ky thuat
lap hién va b6 sung mot s6 quyén con ngudi rit co ban trong linh vuc
TPHS nhu da néu trén. @
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