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Tom tat
Phdp nhdn, bao gom cdc t6 chiic hanh nghé lugt su, thic hién dich vy dai dién theo ity quyén
trong t6 tung ddn su ngay cang phd bién va dong vai tro quan trong trong viéc bdo vé quyén, loi
ich hop phap ciia duong su. Thuc tién cho thdy cdc quy dinh phdp ludt vé phdap nhdn la nguoi
dai di¢n theo ity quyén trong t6 tung ddn si con nhiéu bdt cdp. Bai viét néu mgt s6 khd khan,
vidng mdc dé dua ra nhing gop y hoan thi¢n phdp ludt vé nguoi dai dién theo ity quyén trong
16 tung ddn su la cdc t6 chiic hanh nghé ludt su.
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Abstract
Legal entities, including law practice organizations, becom more and more often authorized
representatives in civil proceedings and play an important role in protecting the legal rights and
interests of the parties involved. However, current legal regulations regarding legal entities acting as
authorized representatives in civil litigations have significant shortcomings. This article highlights
some of the challenges to provide suggestions for the improvement of laws concerning authorized
representatives, by law practice organizations in civil proceedings.
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Viéc quy dinh phdp nhan Ia mét chu thé duge dai dién theo
uy quyén la ti€n bo cta phdp luat Viét Nam trong viéc ting
cudng chu thé dai di¢n tham gia vao cdc giao dich dan sy cing nhu
trong hoat dong t6 tung. Tuy nhién, cho dén nay, vian chua cé quy
dinh cu thé vé chu thé dai dién theo uy quyén Ia phdp nhan trong Bo
luat TS tung dan sy (BLTTDS) nim 2015, chi ¢6 vién dan thong qua
Bo luat Dan sy nim (BLDS) nim 2015. Viéc vién din nay lam cho t6
chuc hanh nghe luat su (TCHNLS) muén tham gia t6 tung véi tu cdch
la dai dién theo uy quyén trong t6 tung dan su gip nhiéu khé khin,
tré ngai.

Theo Dit¢u 32 Luat Luat su nim 2006, stia d61, b6 sung nim 2012,
TCHNLS bao gobm vin phong luat su va cong ty luat. Pay la nhiting
chu thé chuyén nghi¢p trong hoat dong thuc hién dich vu phdp ly va
lam nguoi dai dién theo uy quyén trong cdc vu dn dan sy. Tuy nhién,
tu cich t6 tung va thu tuc dai dién chua dugc quy dinh. Pic biét,
trong hai hinh thic trén thi chi ¢6 cong ty luat dugce xdc dinh 1a phdp
nhan, van phong luat su khong du dieu kién dé€ duge xem 1a phdp nhin
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theo quy dinh phdp luat hién nay. Vi vdy, qud trinh thuc hién hoat
dong uy quyén trong t6 tung dan su (TTDS) cua vin phong luat su
con ¢6 mot s¢ vudng mic.

1. Khai niém phap nhan la nguoi dai dién theo uy quyén trong
té tung dan su

Theo tit dién phdp ly, phdp nhan ¢ thé hi€u la mot cha thé quan
hé¢ phdp luat dan sy, khdc vdi thé nhan (cd nhin) 1a mét con ngudi,
mot cd nhan riéng biét, phdp nhan la moét t6 chic nhung khong phai
Ia mot t6 chiic bat ky ma chi la nhiting t6 chic ¢6 du cdc diéu kién do
phdp luat quy dinh.' Phdp nhan ¢6 ning luc phdp luat dé: (i) ky két thoa
thuan, hop dong, (i1) dam nhan nghia vy, (iii) ginh chiu trich nhi¢m va
trd ng, (iv) khéi kién va bi ki¢én theo quyén cua minh va (v) chiu trich
nhié¢m vé cdc hoat dong trdi phdp luat.” Phdp luat Viet Nam khong dua
ra khdi ni¢m vé phdp nhan va cang chua ¢é6 mot dinh nghia chinh xdc
nao vé phdp nhan nhung cdc qudc gia déu thita nhan su ton tai ctia phdp
nhan trong cdc quan hé xa hoi, 1a mot cha thé trong quan hé dan su.
Theo d6, “phdp nhan Ia mét thyc thé phdp ly bat ky dugce thiét lap hay
t6 chic moét cich hgp phdp theo luat dp dung, bit k€ vi muc dich lgi
nhuin hay phi lI¢1 nhuin, va dudi hinh thic s6 hau tu nhan hay Nha
nudc, bao gobm moi cong ty, cong ty tin thdc, cong ty hgp danh, lién
doanh, doanh nghi¢p moét chu hay hiép hoi”.?

Cic quy dinh phdp luat trudc nam 2015 déu khong ghi nhan phdp
nhin dugc la nguoi dai dién theo uy quyén, tham chi khong cho phép.
Tai Phan VI Nghi quyét s6 03/HDTP ngay 19/10/1990 cia Hoi dong
Thim phdn Toa dn nhan dan t6i cao hudéng dan dp dung moét s6 quy
dinh cua Phdp 1énh thua tuc gidi quyét cic vu dn dan su nim 1989 néu
1o veé viéc “Co quan, té chic khong duge tham gia t6 tung véi moét
tu cdch la nguoi dai dién do duong su uy quyén”. Khoan 1 Pi¢u 139
BLDS nim 2005 cung quy dinh chi c¢d nhian mdi dugce dai dién: “Dai
dién Ia viéc moét nguoi (sau day goi 1a nguoi dai dién) nhan danh va vi
lgi ich cia nguoi khdc (sau day goi la nguoi duge dai dién) xdc lap, thuc
hién giao dich dan sy trong pham vi dai dién”.

Khung phdp ly vé dai dién dugc xay dung va dan hoan thién tai
BLDS nim 2015 vdi noi dung khang dinh sy ton tai cua phdp nhan.
Khoan 1 Bi¢u 138 BLDS nim 2015 da quy dinh: “Cd nhan, phdp nhan
c6 thé uy quyén cho cd nhan, phdp nhan khdc xdc lap, thuc hi¢n giao

1 Vién Khoa hoc phdp ly - Bo Tu phdp, Tir dién Ludt hoc, Nxb. Tu Phdp, 2006, tr. 608.

2 The Law Dictionary, https://thelawdictionary.org/legal-entity/, truy cap ngay 10/10/2023.

3 bieu 11 Chuong 3 Hi¢p dinh thuong mai gitia Cong hoa Xa hoi Chua nghia Viét Nam va
Chinh phu Hgp chung quéc Hoa Ky vé thuong mai nam 2001.
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dich dan sy”. Véi quy dinh nay, c¢d nhan hay phdp nhan hoan toan cé
thé uy quyén cho phdp nhan khdc nhan danh minh tham gia quan h¢
phdp luat khi ¢6 su uy quyén.

Dé tré thanh phdp nhan la ngusi dai dién theo uy quyén cta duong
sy, trude hét, phai ddp ung cdc dieu kién dé la phdp nhin theo quy dinh
ctia BLDS nam 2015. Phdp luat Vi¢t Nam khong dua ra khdi niém chung
nhit vé phdp nhan ma chi néu ra cdc dieu ki¢n dé€ duge coi 1a mot phdp
nhan tai Di¢u 74 BLDS niam 2015 nhu sau: “Moét t6 chiic duge cong nhan
la phdp nhan khi ¢6 du cdc diéu kién sau day: a) Dugc thanh lap theo quy
dinh cta Bo luat nay, luat khdc ¢6 lién quan; b) C6 co ciu t6 chic theo
quy dinh tai Piéu 83 cia B¢ luit nay; ¢) Cé tai sin doc lap vdi cd nhan,
phdp nhan khdc va ty chiu trdch nhié¢m bing tai sain ctia minh; d) Nhan
danh minh tham gia quan h¢ phdp luit mot cich doc lap”. Khdc biét véi
Viét Nam, Pieu 57 BLDS Trung Qudéc nim 2020 dua ra dinh nghia veé
phdp nhan: “Phdp nhan la t6 chic ¢6 ning luc quyén dan sy va niang luc
hanh vi dan sy, theo quy dinh cua phdp luat doc lap thu hudng quyeén loi
dan sy va doc lap chiu nghia vu dan sy” va di kem d6 la “diéu ki¢n thanh
lap phdp nhan™* ma khong phai la dieu kién d€ dugc “cong nhan”.

Theo tu dién Tiéng Viét, uy quyén la “giao quyén cho ai dé thay
mat minh”.> Thay mat 6 day tuong ung véi viéc thuc hién mot s6 quyén
han trong pham vi phdp luat quy dinh. Nhu vay, c¢6 thé hiéu uy quyén la
viéc nguol ay quyén giao cho ngudi duge uy quyén thay mit thuc hién
mot s6 quyén han trong pham vi phdp luat quy dinh. Nhu vay, khi thiét
lap mot quan hé uy quyén thi dong thoi gita cdc bén thiét lap moét quan
hé hop dong nén phdt sinh hau qua phdp ly lién quan dén quyén lgi ctua
cdc bén trong quan hé¢ hgp dong hoic trong pham vi uy quyén. Xét vé
ban chit phdp ly, trong quan hé try quyén ton tai hai quan hé: (i) quan hé
gitia nguodi ty quyeén va nguoi duge uy quyén. Trong quan hé nay, ngusi
dugc uy quyén cé nghia vu phai thuc hién cic hanh vi phdp ly trong
pham vi uy quyeén; (i) quan h¢ gitta ngudi dugce uy quyén vdi bén thu ba
caa giao dich. Nguoi duge uy quyén c¢6 nhiing quyén va nghia vy nhit
dinh d6i véi bén thi ba cua giao dich.® Theo khoin 4 Diéu 85 BLTTDS
nim 2015, nguoi dai dién theo uy quyén trong TTDS Ia dai dién theo uy
quyeén theo quy dinh caa BLDS nam 2015. Khoan 1 Pi¢u 138 BLDS nam
2015 quy dinh: “C4 nhan, phdp nhan c6 thé uy quyén cho cd nhan, phdp
nhan khdc xdc lap, thuc hién giao dich dan su”. Véi quy dinh trén, “nguci

4 bieu 58 BLDS Trung Qudc nim 2020 quy dinh diéu kién thanh lap phdp nhan nhu sau: Phdp
nhan phii ¢6 tén goi, co ciu té chiic, tru s6, tai sin hoic kinh phi riéng ctia minh.

5 Quang Hung, Tir dién Tiéng Viét, Nxb. Tu dién Bich Khoa, 2006, tr. 1203.

6 Nguyén Minh Hing, “Pai dién theo uy quyén - T phdp luat noi dung dén t6 tung dan su”,
Tap chi Nghién caitu ldp phap, s& 05 (52), 2005, tr. 55.
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2

dai dién” trong TTDS bao gom cd nhan va phdp nhan.

Déi véi t6 chuc khong ¢é tu cdch phdp nhan thi BLDS khong
quy dinh ¢6 dugce lam nguoi dai dién theo ay quyén khong. T6 chiic
khong ¢6 tu cich phdp nhan ¢é ba nhém sau: (i) nhém doanh nghiép tu
nhan va t6 chic hanh nghe khic dugc t6 chuc, thanh lap theo mo hinh
doanh nghiép tu nhin (cic vin phong luit su, vin phong thuia phdt lai;
doanh nghiép quan ly va thanh ly tai san phd san); (i1) nhém chi nhdnh,
van phong dai dién cua phdp nhan; (iii) nhém t6 chic khdc nhu: quy
dau tu ching khodn, vin phong diéu hanh ctia nha dau tu nudc ngoai
tai Viét Nam khi thuc hién hoat dong hop tdc dau tu...’

Theo quy dinh cua BLTTDS nam 2015, ngoai ¢d nhan va phdp
nhan, chu thé Ia nguoi dai dién theo uy quyén trong TTDS con xuit
hién t6 chiic khong c¢6 tu cdch phdp nhan. Khoan 3 bi¢u 85 BLTTDS
nim 2015 quy dinh: “T¢ chuc dai dién tap thé lao dong dai dién cho
nguoi lao dong khéi kién vy dn lao dong, tham gia t8 tung khi dugce
nguoi lao dong ay quyén”. Khoian 3 Diéu 3 Bo luit Lao dong nim
2019 quy dinh: “T¢ chuc dai dién ngudi lao dong tai co sé bao gom
cong doan co s6 va t6 chuc cua ngudi lao dong tai doanh nghi¢p”.
Theo quy dinh caa BLDS nim 2015, cdc t6 chic nay khong ¢6 tu cich
phdp nhan. Pai chi€u véi quy dinh vé ngudi dai dién theo uy quyén
trong BLTTDS nam 2015 va BLDS nim 2015 thi nguoi dai dién theo
uy quyén trong BLTTDS nim 2015 ¢6 no1 ham rong hon dai di¢n theo
uy quyeén trong BLDS nam 2015. Nguoi dai dién theo uy quyén trong
BLTTDS nim 2015 géom: cd nhan, phdp nhan va t6 chic khong ¢é tu
cdch phdp nhan. Nguoi dai dién theo uy quyén trong BLDS nam 2015
chi ¢6 c¢d nhan va phdp nhan.

Trong TTDS, néu phdp nhan dugc duong sy uy quyeén thi phdp
nhan d6 tré thanh nguoi dai dién, cé cdc quyén, nghia vu t6 tung cta
duong su theo pham vi uy quyén. Phdp nhan la nguoi dai dién theo uy
quyeén trong TTDS ¢6 nhtng dic diém sau:

Mgt la, théa thuan theo d6 phdp nhan la ngudi dai dién theo uy
quyén trong t& tung dan su la thoa thuan dan su. Theo quy dinh, ay
quyén trong TTDS phii tuan theo nhing nguyén tic chung cta phdp
luat dan sy, d6 la sy ty do, tu nguyén cam két, thoa thuan trong viéc
thiét 1ap va thuc hién cdc quyén va nghia vu dan sy cia cdc bén chu thé.
Cdc bén tham gia vao thoa thuan ty quyén c¢é cdc quyén, nghia vu theo
thoa thuian va theo quy dinh caa phédp luat, bao gom phdp luat noi dung
va phdp luat t6 tung. Cdc bén trong quan hé ay quyén sé thoa thuan ve

7 Nguyén Hoang Long, “Cic t6 chiic khong ¢6 tu cdch phdp nhan trong quan hé phdp luat dan
su”, Tap chi Toa an nhdn ddn dién tit, https://tapchitoaan.vn/cac-to-chuc-khong-co-tu-cach-
phap-nhan-trong-quan-he-phap-luat-dan-su, truy cap ngay 02/10/2023.



40 TAP CHI KHOA HOC PHAP LY VIET NAM SO 11 (171)/2023

nguoi dai dién, pham vi, n6i dung dai dién.

Hai la, phdp nhan tré thanh ngudi dai di¢n theo uy quyén trong
td tung dan su khi ¢é uy quyén cua duong sy va phai ddp ung cdc
ditu kién cua phdp luat t6 tung. Ngudi duge phdp nhan dai dién trong
TTDS chi ¢6 thé 1a cic duong sy trong cdc vu viéc dan su cu thé, bao
gom: nguyén don, bi don, ngudi ¢é quyeén lgi, nghia vu lién quan
(trong vy dn dan sy) va ngudi yéu cau gidi quyét viéc dan sy; ngudi cé
quyén loi, nghia vu lién quan (trong viéc dan su).® Nhing ngusi tham
gla t6 tung khdc nhu: nguodi lam ching, ngusi gidm dinh, nguoi phién
dich khong ¢6 dai dién theo uy quyén. Khi tham gia cic hoat dong
TTDS, phdp nhan phai du diéu kién va khong thuoc truong hop khong
dugc dai dién theo quy dinh cua phdp luat TTDS.

Tu nhting géc d6 trén, mac du thuat ngt “phdp nhan la nguoi dai
dién theo ty quyén trong t6 tung dan su” chua dugc dinh nghia thanh
mot khdi niém cuy thé nhung dudi géc d6 ngon ngt va phdp ly, tic gia
dua ra khdi niém nhu sau: “Phdp nhan la nguoi dai dién theo uy quyén
trong t6 tung dan sy la cdc co quan, t6 chic cé du dieu kién Ia phip
nhin theo quy dinh cia B¢ luat Dan sy nhan danh va vi l¢i ich caa
duong su tham gia t6 tung dan su khi dugc duong su ty quyén”.

2. Vai tro cua t6 chuc hanh nghé luat su khi la nguoi dai dién
theo uy quyén trong t6 tung dan su

Phdp nhan la nguoi dai dién theo dy quyén trong TTDS néi1
chung va TCHNLS la nguoi dai dién theo ay quyén trong TTDS
ndi riéng doéng vai tro quan trong trong hoat dong TTDS veé phdp
ly va xa hoi.

Thii nhdt, phdp nhan la nguoi dai dién theo uy quyén va TCHNLS
gbp phin bao v¢ quyeén va 161 ich hop phdp cua duong su. Theo Diéu
69 BLTTDS nim 2015, duong su la cd nhan phii ¢é day du ning luc
hanh vi TTDS, ¢6 thé ty minh tham gia t6 tung. Tuy nhién, trong
nhiéu hoan canh, ly do khdc nhau duong su phai uy quyén cho nguoi
khdc tham gia t6 tung. Do d6, sy tham gia caa TCHNLS lam nguoi dai
dién theo uy quyén sé gép phan bio dam nguyén tic “Bio dam quyén
bao v¢ quyén va lo1 ich hgp phdp cua duong sy” dugc quy dinh tai
Pieu 9 BLTTDS nam 2015. Ve thuc chat, cdc luat su caa TCHNLS Ia
nguoi dai dién theo ay quyén cung gidng nhu luit su tham gia t& tung
V41 tu cdch la nguoi bao vé quyén va lgi ich hop phdp caa duong su déu
vdil muc dich bao vé tét nhit quyén va 11 ich cta duong su.

TCHNLS Ia nguoi dai dién theo uy quyén con ¢é vai trdo quan
trong trong cdc tranh chip dan su 16n, phtc tap khi ma phdp nhan la
8 Khoan 1 Bi¢u 68 BLTTDS nam 2015.
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chu thé cé du nhan luc, kinh t€, sy chuyén nghiép dé theo duéi vu kién
va ho tr¢ duong sy. TCHNLS Ia nguoi dai dién theo uy quyén c6 tam
anh hudéng dén su thanh cong cta cic duong su trong vu kién. Nhiing
luat su quen thuoc véi viée t8 tung tai cdc nudc phdt trién cho ring:
“Mot nguoi dai dién sé gidp nguyén don thing kién”.’

Luat su cua cdc TCHNLS déu thuoc Lién doan Luat su Viét Nam,
mot té chuic xa hoi - ngheé nghi¢p caa luat su duge thanh lap dé ho tro,
gidm sdt luat su vdi nhiing quy dinh, quy tic dao dic va dng xt nghe
nghié¢p chit ché, do d6, trinh dugc nhting rai ro phdp ly dén ti nhung
nguoi dai dién khong chuyén nghi¢p, truc 1o1 hoac lua dao.

Thit hai, phdp nhan la nguoi dai dién theo uy quyén va TCHNLS
giip cho qud trinh gidi quyét cdc vu viéc dan su tai Toa dn dugc nhanh
chéng, dung luat. Trong nhiéu vu dn, duong sy ving mit lam cho thoi
gian giai quyét kéo dai, c¢é nhiéu kha ning sai sét do duong su cung cip
khong du chuing cud hoic khong thuc hién ding quyén va nghia vy cuaa
minh. Do vay, TCHNLS lam nguoi dai dién theo uy quyén khi tham
gia t6 tung la cau ndi gita co quan ti€n hanh t6 tung véi cic duong su.
Co quan tién hanh t6§ tung cung c6 thé nhanh chéng tiép can véi sy
that khich quan, gidi quyét cdc vu dn nhanh chdéng, ding luat thong
qua ngudi dai dién theo uy quyén la cic TCHNLS.

TCHNLS véi d6i ngtt nhan vién ¢6 kién thiic, kinh nghiém, hiéu
biét phdp luat ¢ thé chi ra nhiing sai s6t ctia co quan tién hanh té tung.
Trong thoi gian qua, cdc vu dn dan su bi huy, sta van con nhiéu é cdc
Toa dn, lam dnh hudng dén quyén lgi ctia duong sy. Trong d6 cé nhiéu
vu dn bi huy 1a do nguyén nhan chu quan cua cdc thim phdn. Do vay,
y kién cda nhtng luat su khi tham gia t§ tung sé gitip cho thim phin
c6 nhung dinh gid, nhan dinh chinh xdc hon.

Thit ba, phdp nhan la nguoi dai dién theo uy quyén va TCHNLS
thuc hién chic ning tr¢ giip xa hoéi, bao vé nguoi yéu thé. Do dd,
duong su ¢6 nhitu lya chon dé bao vé quyén, loi ich hop phdp khi tham
gia TTDS. DBong thoi, trdch nhi¢m vi cong dong duge dit ra dé khuyén
khich dai di¢n, dic biét la cung cdp cdc dich vu phdp ly cho nhting
ngudi gip khoé khan veé kinh t€ ¢6 thé khéi kién va tham gia t6 tung.
Ngoai cdc hoat dong dich vy phdp ly, TCHNLS thuc hién chic nang
tr¢ gidp phdp ly cho cdc d61 tuong duge quy dinh tai Biéu 7 Luat Trg
gitip phdp ly nam 2017, gép phin bio dam quyén con ngusi, quyén
cong dan trong ti€p can cong ly va binh dang trudc phdp luat. Viéc moi
ngudi dugce ti€p can binh ding véi cdc thu tuc t6 tung la moét tiéu chi

9 William Popkin, “Effect of Representation on Claimant’s Success Rate-Three Study Designs”,
Administrative Law Review, Vol. 31(4), 1979, tr. 449.



42 TAP CHI KHOA HOC PHAP LY VIET NAM SO 11 (171)/2023

chinh cho sy cong bing.'’

Phdp luat quéc t& da ghi nhan quyén con ngudi ctia mét sé nhom
déi tugng yéu thé trong xa hoi bao gom: phu ni, tré em, nguoi khuyét
tat, nguoi dong tinh, ludng tinh va chuyén gidi, nguoi ti nan... Tuong
tu nhu phdp luat qudc t&, phdp luat cia Viét Nam ctng ghi nhan
nhting nhém yéu thé gom tré em, phu nt, nguoi khuyét tat, nguoi dan
toc thiéu s6.'" Tdc gia Tuéng Duy Lugng cé nhan dinh: “Trong mot
quan h¢ xa hoi nhit dinh, du thuc truong hgp nao (nhém nguosi, moét
nguoi), nhung déi tugng nay gip nhung thiét thoi, bit 1o1 thi khi dé
phai xdc dinh ho 1a ngusi yéu thé”."2 Khi tham gia t6 tung véi quy trinh
nhi¢u budc va can sy tuan tha chat ché, cdc cha thé nay gip rit nhiéu
tré ngai. O hién tai va trong tuong lai, TCHNLS déng vai tro rit quan
trong trong viéc bao v¢, hd tr¢ nhém ngusi nay. "

Thit tu, t6 chic hanh nghe luat su lam nguoi dai dién theo uy
quyeén trong t& tung dan sy 1a chu thé tuyén truyén phdp luat hiéu qua.
TCHNLS sé gép phian tuyén truyén phdp luat thong qua hoat dong cta
cdc luat su tai phién tdoa. Pong thoi, kién thic caa luit su dugce thé hién
trong qud trinh tham gia t6 tung tai Toa dn va thu thap ching cd cang
12 nguodn kién thic phdp luat phong phu tuyén truyén cho cdc chua thé
tham gia t6 tung cung nhu cdc chu thé khic trong xa hoi.

Khi duong su uy quyeén cho cic TCHNLS tham gia t6 tung, duong
su s& c6 duge nhung 161 khuyén tich cyc ti phia tap thé TCHNLS dé di
dén quyét dinh khoi kién va tham gia vu ki¢n. Thong qua nhung trao
déi, ban luan, gép y trong qud trinh thuc hién viéc uy quyén, cdc luat
su sé ¢6 nhiing tic dong nhit dinh dén duong su, giip duong su nang
cao y thiic, hiéu biét va van dung cic quy dinh cua phdp luat dé€ bao v¢
quyén, lgi ich hgp phdp cua ban than.

3. Mot s6 vuong mac va dé xuat hoan thién phap luat vé nguoi
dai dién theo uy quyén trong t6 tung dan su la t6 chuc hanh
ngheé luat su

3.1. Van phong ludt su nén dugc cho phép lam nguoi dai dién theo ny

quyén cho duong su
Hién nay, phdp luat Viét Nam chua cé quy dinh khang dinh doanh

nghi¢p tu nhin c6 tu cich phdp nhan hay khong. Theo Diéu 33 Luat

10 William Popkin, tldd.

11 Ha Trong Bic, “Bio dam hiéu qui quyeén ti€p cin thong tin cda nhém d6i tuong yéu thé
trong xa hoi”, Tap chi Toa an nhdn ddn di¢n ti, https://tapchitoaan.vn/bao-dam-hieu-qua-
quyen-tiep-can-thong-tin-cua-nhom-doi-tuong-yeu-the-trong-xa-hoi8649.html, truy cap
ngay 02/10/2023.

12 Tuéng Duy Lugng, “Bao dam quyén 1¢1 cho nguoi yéu thé trong quan hé hop dong”, Tap chi
Nghién ciu Ldp phdp, s6 21 (397), 2019, tr. 48-52.

13 Hoc vién tu phdp, Gido trinh lugt su va nghé ludt sw, Nxb. Tu Phdp, Ha Noi, 2020, tr. 13.
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Luat su nim 2006, sta déi, b6 sung nim 2012, vin phong luat su hoat
dong theo loai hinh doanh nghi¢p tu nhan. Néu doanh nghi¢p tu nhan
khong ¢6 tu cdch phdp nhan, dong nghia véi viéc van phong luit su
khong thé 1a nguosi dai dién cho duong su. Thuc té, vin phong luat su
khong duge Toa dn chdp nhan lam nguoi dai dién theo uy quyén cho
duong sy. Vin dé nay hién c6 hai quan diém khdc nhau:

Quan diém thu nhit:'* Toa dn C cho ring, 6ng T 1a nguyén don
trong vu dn thu ly s6¢ 117/2021/DSST ngay 16/11/2021 c¢6 gidy uy
quyén cho vin phong luat su H, tuy nhién theo khodn 1 Biéu 33 Luat
Luat su nam 2006 thi van phong luat su hoat dong theo loai hinh doanh
nghi¢p tu nhan nén khong c6 tu cich phdp nhan theo Biéu 75 BLDS
nim 2015. Do vay, vin phong luit su H khong thé Ia nguoi duge uy
quyén tham gia t& tung theo quy dinh tai khoin 1 Piéu 138 BLDS nam
2015, bi¢u 85 BLTTDS nam 2015.

Quan diém thu hai,” phin bdc quan diém thu nhit vdi cdc Iy do sau:

(i) Khoan 1 Pitu 85 BLTTDS nim 2015 quy dinh “Ngusi dai
dién c6 thé 1a cd nhan hodc phdp nhan theo quy dinh cua B luat Dan
su” ma khong quy dinh “Nguoi dai dién chi la cd nhan hoic phdp
nhan”. Mit khdc, theo quy dinh tai khodn 3 Pi¢u 85 BLTTDS thi déi
tugng dugc nhan uy quyeén dai dién trong TTDS khong chi ¢6 hai cha
thé la cd nhan va phdp nhan, ma con ¢6 thém chu thé khdc la “... t6
chiic dai dién tap thé lao dong dai dién cho ngudi lao dong khéi kién
vu dn lao dong, tham gia t6 tung khi dugc ngudi lao dong uy quyén”;

(1)) Vian phong luat su la TCHNLS dugc thanh lap va hoat dong
theo Luat Luat su va cdc van ban hudéng din. Theo khoan 1 DPieu 39
Luat Luat su nam 2006 thi mét trong cdc quyén caa TCHNLS la “thuc
hién dich vu phdp ly”. Cich thic nhan va thuc hi¢n ty quyén cua vin
phong luit su cang khong ¢6 gi khdc biét véi cdc cong ty luat khi nhan
va thuc hién ay quyén ti khich hang. Xét trong mdéi tuong quan véi
BLDS nim 2015, thi Luat Luat su dugc hiéu la luat khdc, luat chuyén
nganh nén phai “uu tién dp dung luat chuyén nganh”;

(i11) So sinh viéc cd nhan uy quyén cho luat su véi viéc cd nhan ay
quyén cho vin phong luat su thi van phong luat su con dugce cidp phép
hoat dong va chiu sy quan ly cua S6 Tu phdp va cdc co quan ¢6 thim
quyén. Do dé, xét vé khia canh phdp ly thi tinh chiu trdich nhiém con
cao hon so vdi d61 tugng la cd nhan;

(iv) Ca hai loai hinh nay déu la TCHNLS, néu cong ty luat cé

14 Quyét dinh giai quyét khi€u nai s6 10/2022/QP-GQKN ngay 22/9/2022 cua Toa dn C.

15 Dao Ngoc Ly, “Vin phong Luat su ¢é duge nhan uy quyén cua khich hang trong giao dich
dan su?”, Tap chi diégn tir Ludgt su Vit Nam, https://lsvn.vn/van-phong-luat-su-co-duoc-nhan-uy-
quyen-cua-khach-hang-trong-giao-dich-dan-su1665158322.html, truy cap ngay 03/10/2023.
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quyén nhan lam dai dién theo uy quyén ma van phong luat su khong
dugc lam nguoi dai dién theo uy quyén la khong hop ly, thi€u binh
ding va khong phit hgp véi quy dinh cta phdp luat.

T cdc phan tich trén, dau tién, tic gia cho rang phdp luat hién hanh
da minh thi vin phong luat su phai la phdp nhan. Cuy thé khoin 2 bi¢u
75 BLDS nim 2015 quy dinh: “Phdp nhan thuong mai bao gobm doanh
nghi¢p va cic t6 chiic kinh t€ khdc”. Qua luat chuyén nganh la Luit
Doanh nghi¢p nim 2020, khoin 1 Pi¢u 188 di néu ro: “Doanh nghié¢p
tu nhan 1a doanh nghiép do moét c¢d nhan lam chu va tu chiu trdch nhi¢m
bing toan bo tai sin ctia minh vé moi hoat dong cua doanh nghiép”. Gia
st phdp luat quy dinh chua ro thi can cd vao nguyén tic cong bing va
binh ding dé chap nhan cho Vin phong Luat su dugc la ngusi dai dién
theo uy quyén. Chip nhan cho Vin phong Luit su dugc la phdp nhan 1a
nguoi dai di¢n theo uy quyén cung ddp tng dugc nhiém vu va gidi phip
t1ép tuc xay dung, hoan thi¢n Nha nudc phdp quyén xa hoi chu nghia
Viét Nam trong giai doan méi, bio dim nguyén tic “cong dan duge lam
tit ca nhting g1 phdp luat khong cAim”."

Do nguoi dai dién trong TTDS ¢6 nhung diém khdc biét véi nguoi
dai dién trong cdc giao dich dan sy nén chu thé 1a nguoi dai dién cang
khdc nhau. Mot s6 chu thé 1a t6 chic khong ¢6 tu cdch phdp nhan vin
dugc BLTTDS nim 2015 quy dinh la nguoti dai dién nhung khong
dugc ghi nhan tai BLDS nam 2015." Do d6, du van phong luat su c6
tu cdch phdp nhan hay khong thi vin 1a mot t6 chiic phdp ly cé day da
“chic ning dai dién” va dugc quyeén cu luit su tham gia t6 tung véi
tu cdch la nguoi dai dién hoac 1a ngusi bao vé quyeén, lgi ich hop phdp
cua nguyén don, bi don, ngusi ¢ quyeén 1o1, nghia vu lién quan trong
cdc vu dn vé tranh chip dan su." Vin phong luat su chuyén nghi¢p vdi
su rang budc béi cdc quy tic dao dic ngheé nghi¢p va nhiing diéu kién
hanh ngheé khit khe sé 1am dai dién t6t hon nhting phdp nhan khong
hanh nghe luat su.

Vin dé c¢6 dugce lam nguoi dai dién theo iy quyén caa van phong
luat su cang minh chung r6 nét cho ton tai va bt cip 16n cua ché dinh
dai di¢n trong TTDS khi dong nhit, vién din nguyén vin dai dién
trong BLDS nam 2015. Néu phdp luat TTDS ¢6 quy dinh riéng, déc

16 Nghi quyét s6 27/NQ-TW ngay 09/11/2022 cua Ban chidp hanh Trung uong Pang khdéa
XIII.

17 Vidu trudng hop tai khoin 3 Pieu 85 BLTTDS nam 2015: T§ chuic dai dién tap thé lao dong
dai dién cho ngudi lao dong khéi kién vu dn lao dong, tham gia t6 tung khi dugce ngusi lao dong
uy quyén. Trudng hop nhi¢u ngudi lao dong c6 cuing yéu cau déi véi ngudi st dung lao dong,
trong cing mot doanh nghiép, don vi thi ho dugc uy quyén cho moét dai dién cta t6 chuc dai
dién tap thé lao dong thay mit ho khéi kién vu dn lao dong, tham gia t§ tung tai Toa dn.

18  Khodn 2 Diéu 22 Luat Luat su nim 2006.
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lap véi phdp luat noi dung thi cdc t6 chiic khong ¢6 tu cdch phdp nhan
nhu Vian phong Luat su ¢é quyén dugc lam ngudi dai dién theo uy
quyén. Vé vin dé nay, phdp luat TTDS Trung Qudc khong quy dinh
nhu phdp luat Viét Nam. Cuy thé, “Phdp nhan sé dugc dai dién hop
phdp cua ho dai dién trong tranh tung. Cdc t6 chiic khdc sé duge dai
dién trong tranh tung béi cdc cdn bo phu trich cta ho”."

Tu phan tich trén, viéc quy dinh riéng vé dai dién theo uy
quyén trong TTDS la can thiét. Pong thoi, can hoan thién BLDS
nim 2015, Luiat Doanh nghi¢p, Luat Luat su vé chu thé 1a phdp nhan,
TCHNLS; tiép tuc kién toan t6 chiic, ning cao ning luc, trich nhi¢m
cua Lién doan Luat su Viét Nam va cic TCHNLS; ¢6 co ché€ phu hop
dé phdt huy hon ntia tri tu¢ tap thé cua doi ngu luit su Viét Nam trong
viéc déng gép vao cong cudc xiy dung kinh t&, xa hoi cua dit nudc;
xay dung, hoan thi¢n phdp luat va phan bién chinh sdich ctia Pang va
Nha nuée.?

3.2. Ve viéc chua co quy dinh vé té chiic hanh nghé ludt su khong dugc
lam nguoi dai dién theo sy quyén trong té tung din su

bieu 87 BLTTDS nam 2015 quy dinh vé nhiting truong hgp khong
duoc lam nguoi dai dién va chi quy dinh nhung trusng hop khong
dugc lam nguoi dai dién déi véi cd nhan, khong ¢6 phdp nhan. Ve ly
thuyét, van c¢é truong hgp TCHNLS néu lam dai di¢n theo uy quyén sé
dan dén sy khong vo tu khdch quan khi gidi quyét cdc vu viéc dan sy.
Gia su truong hop, Cong ty Luat A c¢6 luat su B la dai dién theo phdp
luat. Trong trudng hop luat su B 1a v¢ caa thim phdn dang gidi quyét
vu dn thi duong sy trong vu dn d6 c6 duge ay quyén cho phdp nhin A
lam dai dién theo uy quyén hay khong?

Trong truong hop nay, dai dién theo phdp luat cia TCHNLS c6
ngudi than thich véi thim phdn, hoi thim nhan dan, thu ky Toa dn,
kiém sdt vién dang tham gia gidi quyét vu dn sé dian dén sy khong vo
tu khdch quan khi thi hanh cong vu ctia nguoi ti€n hanh t6 tung (trong
quan h¢ tinh cam, quan h¢ thong gia, quan hé cong tic, quan hé kinh
t€). Trudc day, diém f'khoan 2 muc VI Nghi quyét s6 03/HDTP ngay
19/10/1990 quy dinh ngudi than thich véi thim phdn, hoi thim nhan
dan, thu ky Toa dn, kiém sit vién dang tham gia gidi quyét vu dn khong
dugc tham gia t6 tung vdi tu cdch la nguoi dai dién do duong su uy
quyén. Hién nay, khoan 3 Pi¢u 52 BLTTDS nim 2015 quy dinh ngusi
tién hanh t6 tung phai ti chéi hoic thay d6i ngusi tién hanh t6 tung

19 Diéu 48 Luat T6 tung dan su Trung Qudc.

20  Duong Bach Long, “Thi trusng dich vu phdp ly va phdt trién thi truong dich vu phdp ly”,
https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=2604#_ftnref27,
truy cap ngay 01/10/2023.
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khi “C6 cin cu r6 rang cho ring ho ¢6 thé khong voé tu khi lam nhiém
vu” cung khong dit ra d6i véi TCHNLS. Do d6, dé€ bao dim tinh toan
dién cua vin dé, quy dinh truong hop khong duge lam nguoi dai dién
can b6 sung noi dung “Nhung trudng hgp khdc ma ¢é cin cu 1o rang
dan dén vi¢c gidi quyét vu viéc khong khdch quan”.?!

Ngoai ra, trong trudng hgp TCHNLS st dung ngudi lao dong
la nguoi bi Toa dn tuyén b han ché ning luc hanh vi dan su (nguoi
nghi¢n ma tiy, nghi¢n rugu) tham gia lam nguoi dai dién theo uy quyén
trong TTDS néu TCHNLS xét thidy ho lam viéc hiéu qui, ngudi nay
c6 duge lam ngudi dai dién theo uy quyén hay khong? Cé quan diém
cho ring, cin cud vao quy dinh cua BLDS nim 2015, nguti bi Toa dn
tuyén b6 han ché ning luc hanh vi dan su hoic la nguoi ¢6 khé khin
trong nhan thic, lam chu hanh vi khong thé dai di¢n theo uy quyén
cho ngudi khdc tham gia t6 tung tai Toa dn.*

Tdc gia khong dong y véi quan diém trén, béi khoan 2 bitu 24
BLDS nim 2015 quy dinh: “Viéc xdc lap, thuc hién giao dich dan su
lién quan dén tai san ctia ngudi bi Toa dn tuyén bé han ché€ ning luc
hanh vi dan sy phai ¢6 su dong y cua ngudi dai dién theo phdp luat” ma
khong yéu cau doi véi viéce thuc hién cdc hanh vi TTDS. Ro6 rang phdp
luat khong cdm nguoi bi Toa dn tuyén bé han ché nang lyc hanh vi dan
su tham gia TTDS. Quy dinh nay 1a d€ han ché “viéc xdc lap, thuc hién
giao dich dan sy lién quan dén tai sin” cua ho chu khong phai d€ han
ché& ho tham gia tit ca cdc giao dich dan su va tham gia TTDS. Nhung
nguoi bi han ché ning lyc hanh vi dan sy van ¢é quyén tham gia TTDS
néu ho tham gia cong viéc dai dién theo uy quyén trong TTDS theo
phan cong ctia cic TCHNLS dé lao dong hop phdp ki€m séng, cai tao,
cai nghién nén Toa dn khong thé ngin cin ho tham gia t6 tung.

3.3. Can hoan thién thi tyc dai dién cia t6 chiic hanh nghé ludt su

Thu tuc dai dién la phuong thiic, cdch thic thuc hién cong viéc dai
dién theo mét trinh ty, hinh thic nhit dinh. Pén nay, thu tuc vé dai
dién cua TCHNLS c¢6 nhiing bit cap nhu sau:

Thit nhdt, chua c6 quy dinh vé cdch thic hoat dong cia t6 chiic
hanh nghe luat su khi lam nguoi dai dién theo uy quyén trong t6 tung
dan sy. Phdp nhan [a mét chu thé caa phdp luat ¢6 kha ning huéng
quyén va ginh vic nghia vy*. Phdp nhan lam nguéi dai dién thong qua

21 Nguyén Huy Hoang, “Ban vé nhung trudng hop khong duge 1am ngusi dai dién theo uy
quyén quy dinh tai Dieu 87 BLTTDS 20157, Tap chi Khoa hoc phdap ly Viét Nam, s6 01 (131),
2020, tr. 108.

22 Nguyén Thi Thu Ha, “Nguoi dai dién cia duong su trong BLTTDS 20157, Tap chi Nha nudc
va Phap ludt, s6 9, 2016, tr. 32.

23 Evgenij Smirnov and Oleg Jastrebov, “Value of the Fiction Theory for Understanding the “Legal
Person”, World Applied Sciences Journal, No. 27 (7), IDODSI Publications, 2013, tr. 909.
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cdc thanh vién caa phdp nhan dé nhung phdp nhan lai Ia chu thé chiu
trich nhiém vé hiau qui. Trong tic phim “Quan tri doanh nghiép &
Trung Qudc”, theo Giovanni Pisacane: tit ca cdc cong ty dugc thanh
lap tai Trung Qudc déu phai ¢é nguoi dai dién phdp ly béi cong ty
khong phii 1a con nguoi, khong thé ty minh hanh dong.** Theo quy
dinh cta phdp luat Viét Nam thi doanh nghiép thuc hién cdc quyén va
nghia vy thong qua nguoi dai dién theo phdp luit, bao gdm ci tham gia
t6 tung tai Toa dn.*

Phdp luat hién hanh chua ¢é quy dinh vé cich thic hoat dong
cta phdp nhan Ia nguoi dai dién theo uy quyén khi tham gia t& tung,
cung nhu khong ghi nhan ro rang ring ngudi cia phdp nhan tham gia
td tung thay mit cho duong su la ai. Quy dinh cang chua lam r6 ngoai
nguoi dai dién theo phdp luat caa TCHNLS thi bit ky nhan vién nao
d6 caa TCHNLS hay ngudsi ngoai TCHNLS c6 dugce thay mit phdp
nhin tham gia TTDS hay khong. Thuc t€ thi duong su khi dén cdc
TCHNLS la muén trong ciy vao nhing luat su ¢6 uy tin va trinh do
dé ho thing kién. Ho khong mudén quyén lgi cia ho dugce dai dién béi
moét ngudi khong ro rang vé uy tin hay chuyén mon.?® Trong khi trich
nhié¢m gitia bén uy quyén va phdp nhan (bén dugc uy quyén) dugce rang
buoc thong qua cdc dieu khoan cuaa hgp dong uy quyén hay hgp dong
dich vu phidp ly, gitta ngudi duge phdp nhan giao nhiém vu dai dién tai
Toa dn véi duong sy ¢6 thé lai khong c¢é sy rang buoc nao, tit ca déu
thong qua thoa thuan gita duong su vé1r TCHNLS.

Bat cap nay khién cho quy dinh vé phdp nhan la ngudi dai dién
theo ay quyén sé¢ khong kha thi trén thuc t€ hoic giy ra su tuy tién
trong hoat dong cua cic TCHNLS tham gia dai dién. Do d6, can cé
quy dinh theo hudng chi ¢6 nguoi caa TCHNLS mdéi duge dai dién
cho duong su tham gia t6 tung. Trong tuong lai can hudng té1 quy dinh
ngudi cua TCHNLS phai ¢6 ching chi hanh nghé luat su tht mdi duge
dai dién cho duong su tham gia té tung.

Thit hai, phdp luat chua ¢6 quy dinh vé hinh thic phan cong thuc
hién cong viéc cta té chic hanh nghe luat su khi lam ngudi dai dién
theo ay quyén trong t8 tung dan sy. Diéu 33, Diéu 34 Luat Luat su
nim 2006, sta déi, bé sung nim 2012 quy dinh vé vin phong luat su

24 Giovanni Pisacane, Corporate Governance in China, Springer, 2017, tr. 59.

25  Khoan 1 biéu 12 Luit Doanh nghié¢p nim 2020 quy dinh: “Nguoi dai dién theo phdp luat
ctia doanh nghi¢p 1a cd nhan dai dién cho doanh nghié¢p thuc hién cdc quyén va nghia vu phdt
sinh tir giao dich cua doanh nghiép, dai dién cho doanh nghiép vdi tu cdch nguoi yéu cau giai
quyét viéc ddn sy, nguyén don, bi don, nguoi cé quyén o1, nghia vu lién quan trudc Trong tai,
Toa dan va cdc quyén, nghia vu khdc theo quy dinh caa phdp luat”.

26 Nguyen Huy Hoang, Le Vu Nam, “Authorized representative as a legal entity by civil
procedure law of Vietnam”, Eurasian Law Journal, Vol 11 (162), 2021, tr. 76.
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va cong ty luat déu khong quy dinh vé hinh thic phan cong thuc hién
cong viéc caa TCHNLS. Diéu 12 Luit Doanh nghi¢p nim 2020 chi
quy dinh vé trdch nhi¢m ctua nguoi dai dién theo phdp luat ctia doanh
nghiép va xt ly cdc trudng hop “phdi uy quyén bing vin ban cho cd
nhan khdc cu trd tai Viét Nam thuc hién quyén va nghia vu cua nguoi
dai dién theo phdp luat” hay “chi dinh nguoi dai dién theo phdp luat
tham gia t6 tung theo quy dinh caa phdp luat” ma khong c6 quy dinh
vé hinh thuc phan cong thuc hién cong viéc caa TCHNLS khi lam
nguoi dai dién theo uy quyeén trong TTDS.

Do hoat dong dai dién theo ty quyén cua phdp nhan con mdi nén
phdp luat chua quy dinh va chua c6 su théng nhit trong vi¢c phan cong
thuc hién cong viéc dai dién tai Toa dn. Néu nguoi dai dién theo phdp
luat caa phdp nhin mudn phan cong ngudi khdc cua phdp nhin tham
gia t6 tung thi chua r6 ho uy quyén lai cho nguoi khdc hay phai phan
cong bing quyét dinh? Viéc uy quyén lai, phan cong nay cé bit buoc
phdi ¢6 sy dong y cia nguoi duge dai dién khong?

So sinh vé1 Luat TS tung hanh chinh nam 2015 thi: “Nguoi dugc
uy quyén khong duge uy quyén lai cho ngusi thi ba”.?” BLTTDS nim
2015 khong quy dinh vé vin dé uy quyén lai d6i véi ca ngudi dai dién
la cd nhan va phdp nhan, don gian chi Ia “theo quy dinh cua B¢ luat
Dan sy nim 2015”. Trong khi, BLDS nim 2015 chi ghi nhan viéc uy
quyen lai d6i véi hgp dong uy quyén® va duge hiéu 1a d6i véi dai dieén
trong cdc giao dich dan sy. Néu thé, truong hop duong su uy quyén
cho TCHNLS bang “gidy iy quyén” thi khong dugc uy quyén lai. Chi
vi khdc nhau vé hinh thic uy quyén ma cé thé phu dinh toan béd noi
dung ay quyeén. Pay ti€p tuc lai la bit cap cua BLTTDS nam 2015 xuit
phit tii viéc dong nhit véi BLDS nam 2015 vé dai dién.

Theo quan diém cua tdc gia, néu phdp luat khong quy dinh thi
dp dung Luat T6 tung hanh chinh dé khing dinh viéc khong dugc
uy quyén lai theo nguyén tic dp dung tuong tu phdp luat.?” Mat khdc,
TCHNLS c¢6 co cdu t6 chiic nén can hoat dong thong qua cdc quy
dinh, dieu l¢, quy ché&, quyét dinh phan cong cua phdp nhan. Diéu nay
cang tling budc tao ra tinh chuyén nghiép trong hoat dong dai dién cua

27 Khoan 5 Die¢u 60 Luat TS tung hanh chinh nam 2015.

28  Khoan 1 biéu 564 BLDS nam 2015 quy dinh vé cdc trudng hop duge uy quyén lai: “a) Co
s dong y cua bén uy quyén; b) Do su kién bat khi khdng néu khong dp dung uy quyén lai
thi muc dich xdc lap, thuc hién giao dich dan sy vi 1¢i ich ctia ngusi vy quyén khong thé thuc
hién duoc”.

29 Khoin 2 Biéu 45 BLTTDS nim 2015 quy dinh: “Toa dn dp dung tuong tu phdp luit d¢ giii
quyét vu viéc dan sy trong trudng hop cdc bén khong cé thoa thuan, phdp luit khong ¢é quy
dinh va khong ¢6 tap qudn duge dp dung theo quy dinh tai Bitu 5 cua Bo luat dan sy va
khoin 1 Bitu nay”.
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cic TCHNLS.

Viéc phian cong ngudi cua phdp nhan dai di¢n tai Toa dn khong
nhit thi€t phdi c6 sy dong y ctia ngusi duge dai dién.”” Khi TCHNLS
dam nhan thuc hién viéc dai dién theo uy quyén trong TTDS, ho sé 1a
chu thé dung ra chiu hoan toan trich nhiém du thiét hai 1a do nguoi
ctua phdp nhan giy ra. Dong thoi, khi duong su da chdp nhan lua chon
TCHNLS lam dai dién thi duong su ciing da chdp nhan tin tuéng, giao
phé toan bd cong viéc cho phdp nhan dé bao gom nguoi cua phip
nhan. T4t nhién, d€ trdnh viéc lam dyng tu cich phdp nhan hoic dun
day trich nhi¢m 1an nhau thi ngoai sy lya chon, dinh gid cta duong su,
Nha nudc cung can xay dung va quan ly h¢ théng phdp nhan “dai di¢n
chuyén nghiép” véi nhiing quy tic hanh nghé nghiém ngat.

Thit ba, phdp luat t8 tung dan sy quy dinh khong r6 rang vé hinh
thiic uy quyén. BLDS nam 2005 quy dinh hinh thidc uy quyén do cdc
bén thoa thuan, trit truong hgp phdp luat quy dinh viéc ay quyeén phai
dugc lap thanh vin ban.”' BLDS nim 2015 khong quy dinh vé hinh
thic uy quyén, c6 nghia la ¢6 thé bing vin bin, cé thé bing 161 néi
hoic hanh vi. Thong thudng hinh thic ay quyén bang vin ban ton tai
dudi dang gidy ay quyén hoic hgp dong uy quyén. Mébi dang vin bin
c6 dic diém va gid tri phdp ly khdc nhau. Trong thuc t&, viéc ay quyén
cho phdp nhan tham gia t§ tung bing vin bin sé chua dyng day du
thong tin vé chu thé, pham vi uy quyén va dé dang cho cdc co quan
tién hanh t6 tung xem xét. BLTTDS nim 2004 va BLTTDS nim 2015
déu ghi nhan “Nguoi dai dién theo uy quyeén trong t6 tung dan sy thuc
hién quyén, nghia vy theo noi dung vin ban uy quyén”.’”> Theo noéi
dung trén thi phdp luat TTDS dang theo hudng uy quyeén tham gia t6
tung phai lap thanh vin ban.

Néu vin ban uy quyén cé sy xdc nhan cua bén thi ba cé thim
quyén sé bao dam tinh phdp ly cao hon caa viéc uy quyén. Do vay,
dé giam thiéu rui ro trong cong viéc, han ché viéc vi pham t6 tung va
dam bdo t6t nhit quyeén lg1 cua duong su, Toa dn khong chdp nhan vin
ban chi ¢6 chui ky cua cdc bén ma bit buoc phai ¢é cong ching, ching
thuc hoiac xdc nhan. Tai Hoéi nghi téng két cong tic nganh Toda dn nim
2009, Toa dan sy Toa dn nhan dan t6i cao ¢6 tham luan véi no1 dung:
“Viéc uy quyén tham gia t6 tung phai dugc thé hién bing vin ban.
Trong trudng hop duong sy gtii vin ban ty quyén dén Toa dn, dé dam
bido noédi dung vin bian ay quyén la ¢6 thuc, dung y chi caa ngusi uy

30  Nguyén Thi Thu Ha, tldd, tr. 34.

31 Khoan 2 Diéu 142 BLDS nim 2005.

32 Khoan 2 Piéu 74 BLTTDS nim 2004 (sia déi, bé sung nam 2011) va khoin 2 Pitu 86
BLTTDS nim 2015.
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quyeén va lam cin cid dé€ Toa dn xu ly vé t6 tung thi vin ban uy quyén
can c6 cong ching hoic chuing thuc”.”” Khoin 6 Bi¢u 272 BLTTDS
nim 2015 cang c¢6 quy dinh vé hinh thudc ay quyén trong TTDS: “Viéc
uy quyén quy dinh tai cdc khoidn 3, 4 va 5 Pi¢u nay phai dugc lam
thanh vin ban c6 cong chuing, ching thuc hop phdp, trii trusng hop
vin ban uy quyén d6 dugc 1ap tai Toa dn ¢6 sy ching kién cua Thim
phdn hoiac nguoi duge Chdnh dn Toa dn phan cong. Trong van ban uy
quyén phai c¢6 né1 dung duong su iy quyén cho nguoi dai di¢n theo ay
quyén khdng cdo ban dn, quyét dinh tam dinh chi, dinh chi giai quyét
vu dn cua Toda dn cdp so tham”. Ngugc lai, BLDS nam 2015 khong quy
dinh bit budc van ban Gy quyén can phii cong chiing, ching thuc.

Nhiing vin d¢ vé hinh thic uy quyén lau nay dugc dit ra cho
truong hop cd nhan uy quyén cho cd nhan hoic phdp nhin uy quyén
cho c¢d nhan. Hién nay, cha thé phdp nhan la nguoi dai dién theo uy
quyén di xuit hién tai Toa dn nén lam phdt sinh nhung quan diém
khdc nhau vé hinh thic uy quyén. N6i bat Ia viéc cd nhan uy quyén
cho Cong ty Luat la nguoi dai dién theo uy quyén trong TTDS ¢é can
phai cong chiing? C6 hai quan diém trdi ngugc trong moét vu dn cu thé
nhu sau:**:

Quan diém thu nhit: Nguyén don ong Pham Sy C uy quyén cho
Cong ty Luat TNHH B bing hop dong uy quyén chi c6 ddu cua Cong ty
Luat TNHH B va khong ¢6 cong ching la chua bdo dam gid tri xdc thuc
veé chu ky va y chi caa nguoi uy quyén trong viéc uy quyén cho nguoi
khdc tham gia t6 tung. Pong thoi, khoan 6 Bieu 272 BLTTDS nim 2015
thi viéc uy quyén khdng cdo phai lap thanh vin ban c6 cong chiing nén dp
dung tuong ty phdp luat thi hgp dong uy quyén cho Cong ty Luit cting
phéi cé cong chuing d€ xdc thuc y chi cia ngusi ay quyén.”

Quan diém thu hai: BLDS nim 2015 va Luat Coéng ching nim
2014 khong ¢6 quy dinh bit budc hgp dong uy quyeén phai cong ching,
chiing thuc. Cong ty Luat TNHH B la phdp nhan, hoat dong theo Luat
Luat su, dugc cung cip cdc dich vu phdp ly trong d6 ¢é viéc nhan uy
quyén ti khich hang nén giao dich uy quyén hoan toan hop phdp.
bong thoi tai khoidn 6 Bieu 272 BLTTDS nam 2015 chi dp dung déi

33 Tham luan “Cdc vin dé vé dan sy va t6 tung dan su”, Toa dan sy Toa dn nhan dan t6i cao,
Ha Noi, 11/2009.

34 Vudn “Tranh chip hop dong mua bdn can ho” thu ly s6: 110/ TLST-DS ngay 24/5/2022 cua
Toa dn nhan dan thanh phé CR: Ho so vu dn thé hién 6ng Pham Sy C 1a nguyén don trong
vu dn da uy quyén cho Cong ty Luat TNHH B theo hgp dong uy quyén nhung khong duge
cong ching, Toa dn khong chip nhin hgp dong uy quyén nay theo Quyét dinh giai quyét
khiéu nai s6 08/2022/QD-GQKN ngay 20/9/2022.

35  Quyét dinh gidi quyét khiéu nai s6 20/2022/QP-GQKN ngay 13/10/2022 cia Toa dn nhan
dan tinh Khdnh Hoa.
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v4i truong hop uy quyeén khdng cdo.

Tdc gia khong dong y véi quan diém nao ma cé nhung dinh gid,
gbp v hoan thién phdp luat nhu sau:

Mpt, dong v véi quan diém cong ty luat hoat dong theo Luat Luat
su, dugc cung cdp cdc dich vu phdp ly, Ia nganh ngheé kinh doanh cé
ditu kién va chiu sy rang budc ctia cdc quy dinh chuyén nganh khi giao
két hop dong ay quyeén tham gia t8 tung. Do d6, phip nhan dic thu
nay du khd nang chiu trich nhiém vdi viéc nhan uy quyén ctia minh.

Hai, khoian 6 Dieu 272 BLTTDS nam 2015 thé hién sy khong
nhit qudn cta BLTTDS nim 2015 vé dai dién trong TTDS, cu thé
la quy dinh vé dai di¢n, uy quyén dugc thiét ké trong diéu khoan ve
khdng cdo, vén la thu tuc cudi cung cua qud trinh xét xtt s6 thim.
Ngoai ra, BLTTDS nim 2015 yéu cau vin ban uy quyén phai cong
ching nhung BLDS nam 2015 khong ¢é quy dinh bit bu¢c phai cong
chiing d6i1 véi vin ban uy quyén. Su khong théng nhit con thé hién
6 trudng hop ngudgc lai, phdp nhan uy quyén cho nguoi khdc thi ca
phdp luat noi dung va phdp luat TTDS déu khong quy dinh bit budc
phai cong chiing. Thuc t&€ thi Toa dn déu chip nhan viéc phdp nhan uy
quyén chi can vin ban ¢ ddu cua phdp nhan.

Trong diéu kién “vin héa” dai dién trong TTDS tai Viét Nam
con han ché, co ché€ bao v¢, boi thuong, chiu trich nhi¢m khi thyc
hién khong ding y chi, xdm pham g1 ich ctia nguoi uy quyén van chua
dugc luat dinh, tic gia dé xuit cho vin dé nay nhu sau: Néu la t6 chiic
hanh nghe dich vu phdp ly hoat dong theo Luat Luat su ky hop dong
uy quyeén véi duong su thi khong can cong ching, ching thuc. Néu
phdp nhan khong phii 1a t6 chic hanh ngheé dich vu phdp ly nhan uy
quyén tham gia t8 tung thi viéc ay quyeén phai xic dinh dugc ro y chi
cua duong sy dé bao dam quyeén va loi ich cho duong su bing viéc cong
chiing, ching thuc vin ban ay quyén hoic thé hién y chi tryc ti€p cua
duong su tai Toa dn. Vin dé can lam ngay la phai ¢d su tich biét gitia
dai dién trong luat t6 tung va dai dién trong luit noi dung.

Két luan

Phdp nhan, trong dé ¢6 cdc TCHNLS Ia chua thé cin dugce tiép
tuc nghién ciu hoan thién dé tu dé hoan thién ci ché dinh vé dai
dién. Quy dinh veé dai dién theo uy quyén trong TTDS dang cé sy
lién thong gitia luat né1 dung va luat t6 tung. Trong khi, ngudi dai
dién theo ty quyén trong TTDS mang nhting ban chit riéng, khic
biét so véi ngusi dai dién theo uy quyén khi tham gia cic giao dich
dan sy. Van dé nay can dugc khing dinh dé c¢6 dinh hudng xay dung
va hoan thién ché€ dinh dai dién trong TTDS va théng nhit trong dp
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dung phdp luat.

Phdp luat con nhiéu thi€u sét, bt cip trong cic quy dinh cu thé
dé cdc TCHNLS ¢6 thé tham gia vao qud trinh TTDS vdi tu cich
nguoi dai dién theo ay quyén. Viéc ¢6 cdc quy dinh chi tiét, tich biét
vdé1l BLDS veé dai dién, phut hgp véi ban chit caa dai dién trong TTDS,
dong thoi, chuyén nghiép hda hoat dong dai dién cua cdc chu thé dai
dién, nhit la cdic TCHNLS, do6i nga luat su 1a dieu can thiét dé bao v¢
tét hon quyeén va loi ich hgp phdp cua duong su. @
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