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Tom tat
Bai viét tiép cdn khdi ni¢m cong ly dudi nhiéu goc dé qua cdc quan diém, tu tuéng tir 6 dai
dén duong dai va su thé hi¢n cia cong ly trong lich sit Idp hién Viét Nam. Dong thoi, bai viét
phdn tich thuc trang va dua ra mgt s6 kién nghi goi mé dé toa dn nhdn dan thic sy la co quan
bdo vé cong ly trong nha nudc phdap quyén.
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Abstract
This article approaches the concept of justice from many aspects through ancient and modern
perspectives and ideas as well as the expression of justice in Vietnam’s constitutional history. It
delves into an analysis of current practices while offering recommendations aiming to empower
the People’s Courts to effectively safeguard justice within a rule-of-law state.
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1. Khai niém cong ly va su thé hién caa cong ly trong Hién phap
nam 2013
1.1. Khdi niém cong ly

Vé mat ngtt nghia, tit dién Cambridge dinh nghia thuat ngtt “cong
ly” (justice) 1a 1& cong bang trong cich xu su ctia con ngudi, hoic la trang
thdi ctia dao duc va su cong bing.! Trong tit dién phdp ly Black’s Law
Dictionary, cong ly la viéc thi hanh phdp luat mot cdch hgp 1& va cong
bing.? Tu dién Tiéng Viét cang dinh nghia “cong ly” Ia “cdi 1é phu hop
véi dao ly va loi ich chung ctia xa hoi”.” Tém lai, vé mit ngti nghia, khdi
niém “cong ly” gin lién véi su cong bing, 1é phai, 1& phtt hgp ma cong
dong thuia nhan. Tuy vay, cin phai thdy ring cong ly 1a mot pham tru
mang tinh lich st, nhan thic vé cong ly khong bit bién ma ¢é sy khdc
nhau 6 nhung giai doan lich su khdc nhau, dudi nhung géc d¢ tiép can
va nghién ciu khdc nhau.

1 Tu dién Cambridge online, https://dictionary.cambridge.org/vi/dictionary/english/justice.
2 Bryan A. Garner (ed.), Black’s Law Dictionary, 8th edition, 2004 tr. 2528.
3 Theo Tir dién Tién Viét cua Vién Ngon ngtt hoc, Nxb. Pa Ning, 2003, tr. 208.
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Nhan thuc vé cong ly so khai nhit la luat bdo thu (lex talionis) véi
nguyén tic “mit dén mit, rang dén ring”, dugc phin dnh trong nhiing
dao luat c6 xua nhit ctia con ngudi, tiéu biéu nhu Bé luait Hammurabi
cta Luong Ha c6 dai.* C6 thé thdy y niém vé cong ly trong thoi ki nay
con rit so khai, cho thdy moét tu duy gian don vé dao duc, chua mang
tinh nhan dao, nhan vin, va cang chua dugce nghién ciu sau sic. Phai
dén thoi Hy Lap ¢6 dai, nhiing y niém vé cong ly mdi bit dau tré thanh
dé61 tugng nghién ciu chuyén sau cua triét hoc, ma ddng chu y la nhting
tic phidm cua Plato va Aristotle. Cdc triét gia trong thoi ky ¢6 dai da nhin
nhan cong ly dudi mot binh dién mdi: cong ly khong chi mang tinh dao
duc, khong chi la vin dé dic hanh ctia moi cd nhian ma con la cong viéc
quan tri cong binh nhim dam bao cho loi ich va hanh phuc cua ngusi
dan. Tu day, cong ly tré thanh diém chung va Ia ciu néi gitia dao diic va
chinh tri: cong ly cua xa hoéi chi dugce thuc thi trén co s6 dim bao dao
duic cta cdc c¢d nhan, dac biét Ia ngusi cam quyén.’

bén thoi ky Trung c6, nhiing dién gidi vé cong ly ¢d phan nhuém
mau thin hoc. Du vdy, cdc triét gia kinh vién van ké thua nhting tu
tuong cot 161 vé cong ly thoi ky ¢6 dai. Triét gia cung la nha thin hoc
Augustine cung cho ring cong ly cung la moét loai dic hanh cua cd
nhan, song 6ng bé sung thém ring “dic tin Ia mot phan cua cong ly”,
“su cong binh ton tai cung dic tin”® va cong ly 1a viéc quan ly xa hoi
hudng td1 1¢1 ich chung chi khong phii Ia mong udc vi ky; nén cong
hoa néu ¢6 ton tai cang phai phuc vu cho 161 ich chung cua cong dong,
phai dugc quan ly mot cdch t6t dep va cong binh.” Nha than hoc, triét
gia Thomas Aquinas ctng cho ring cong ly viia thé hi¢n trong pham
tr1 mang tinh dao dic cd nhan, phu hgp véi luat ty nhién va phuy thuoc
vao nhan thuic cia méi cd nhan,® viia thé hién trong sy dong thuan cua

4 B¢ luat Hammurabi quy dinh ring “néu ngudi th¢ xdy nha cho ngudsi khdc ma khong xay
moét cich dung muc khién can nha 4y sap lam chét ngusi chu nha thi nguoi thg xiy phai bi
xt ta” (Pieu 229), “néu cin nha sip ma lam chét con cua chu nha thi con cua ngusi thg xay
phai bi xt ti” (Dieu 230).

5 Triét gia Plato cho ring cong ly khong chi ton tai riéng 1é 6 tiing ¢4 nhan ma con ton tai
6 cde xa hoi, va hai loai cong ly 4y ton tai hai hoa véi nhau: Cong ly ctuia xa hoi chi ¢6 thé
ton tai khi cong ly trong mdi cd nhan dugc thuc thi va trat tu xa hoi dugc t6 chiic t6t. Xem
thém: Plato, Republic, Book V., translated by Benjamin Jowett, Global Grey Publishing house,
London, 2018, p. 390. Trong tic phdm kinh dién Chinh tri hoc, Aristotle cho ring cong ly la
su dong thuin cia moi ngudi, thi hanh cong ly la quyét dinh xem thé¢ nao 1a cong bing, cing
chinh 1a nguyén tic d€ git gin trat tu trong mot xa hoi chinh tri. Xem thém: Aristotle, Politics,
translated by Benjamin Jowett, Batoche Books, Canada, 2000, tr. 6.

6 Augustine, City of God, edited by the Rev. Marcus Dods, M. A., T. & T. Clark, Edinburgh,

2014, tr. 157.
7 Augustine, tldd, tr. 76.
8 Aquinas cho ring ton tai 4 loai luat: luat vinh hing (efernal law), luat tu nhién (natural law), lut

kinh vién (divine law) va luat cia con ngudi (human law). Xem thém: Thomas Aquinas, Sunima
Theologica, Part II, Translated by Fathers of the English Dominican Province, Gutenberg EB-
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moi ngudi, duge cong dong thita nhan nhu gid tri phd qudt, duge xem
nhu dao duc chung, va ton tai dudi dang phdp luat do chinh quyén ban
hanh d€ git gin sy cong binh va trat ty.” Phdp luat va cong ly phii gin
lién vé1 nhau nhu moét 1é ty nhién, cting 1a moét trong nhing yéu ciu cin
ban cua phdp quyén: “Luat ma khong cong bing thi khong phai luat”. "’

Cdc triét thuyét mdi ra doi trong thoi ky can dai thay thé cho triét
hoc kinh vién ca ky va dan tré thanh nén tang ly luan cho xa hoi hi¢n
dai, trong d6, quan diém vé cong ly cang duge thao luin siu sic va da
di¢én hon. Trong tic phim kinh dién Leviathan, Thomas Hobbes cho
rang ban chdt ty nhién cua cong ly nim 6 sy dong thuan chung, hién
hou trong phdp luit, véi muc dich phan phdi tai nguyén cong bang, bio
V¢ tai sin cd nhan ndi riéng va trat ty xa hoi noéi chung.' Noi cdch khdc,
cong dan ty nguyén thuc hién cong ly chinh Ia dé€ bao vé quyeén tu hau,
quyeén tu do va an ninh cd nhin, cang chinh Ia di¢u ki¢n d€ cic cd nhan
duy tr1 xa héi. Nha tu tuéng David Hume ctng nhan dinh cong ly la
chudn muyc xa hoi lién quan dén lgi ich va nhu cau ctua con ngusi; du
la khia canh dao diic c¢d nhan hay quin tri xa hé1 thi cong ly van ¢ méi
lien hé mat thiét véi su binh ding trong viéc phan phéi tai nguyén va
su tiép can cdc quyeén.'? Ti€p can dudi triét thuyét khé udc xa hoi, cong
ly da dugc tdch roi khoi pham tru ¢d nhan va dao duc cd thé, dugce dit
hoan toan vao dia hat caa chinh tri va phdp ly, trong d6 nhin manh dén
hai vin d¢ co ban — cting 12 nhi¢m vy ctia nha nuéc theo quan diém khé
udc xa hoi la dam bio cong bang trong viéc phan phéi tai nguyén trong
x4 hoi va bio dam cdc quyén tu do co ban cta cd nhan.

Quan diém nay ti€p tuc anh huéng dén tan thoi hién dai, don cu
nhu trong tdc pham Ly thuyét vé cong ly (A Theory of Justice) ctia nha tu
tuéng John Rawls.”® Ong cho ring, trudc nhit, cong ly Ia viéc bao dam
va bao vé cdc quyeén tu do nhu ty do biéu dat, ty do di lai, ty do hoi
hop... Néu c6 han ché nhung tu do nay thi sy han ché€ iy cung phai

ook, 2006, Question 57, Art. 3; Question 58, Art. 1.

9 Thomas Aquinas, Summa Theologica, Part II, Translated by Fathers of the English Dominican
Province, Gutenberg EBook, 2006, Question 57, Art. 2, Question 58, Art. 5.

10 Augustine, On the Free Choice of the Will, On Grace and Free Choice, and Other Writings, edited
and translated by Peter King, published by Cambridge University Press, 2010, tr. 1.5.11.33, tr.
10; Martin Luther King, Jr, Letter from a Birmingham Jail, African Studies Center - University of
Pennsylvania, 1963, https://www.africa.upenn.edu/Articles_Gen/Letter_Birmingham.html,
truy cap ngay 01/10/2023.

11 Thomas Hobbes, Leviathan (or the Matter, Forme and Power of a Common-wealth Ecclesiasticall and
Civill), McMaster University, Canada, 1951, tr. 89.

12 David Hume, “An Enquiry Concerning the Principles of Morals”, tr. 145 — 163, in Rev Dr
Wally Shaw, Commentary on the philosophical works of David Hume, http://www.livingphiloso-
phy.org.uk/philosophy/David_Hume/on_Justice.htm, accessed in 15/10/2023

13 Nigel Warburton, Lugc sit triét hoc (A little history of Philosophy), dich béi Cao Viét, Nxb. Thé¢
Gidi, 2021, tr. 278 — 283.



64 TAP CHI KHOA HQC PHAP LY VIET NAM SO 02 (174)/2024

phuc vu cho 161 ich chung cta xa héi va vi 161 ich ctia mdi cong dan.
Sau d6, cong ly phai bio dam dugc sy binh ding, nghia 1a xa hoi phai
dugc t6 chuic dé phan chia cua cai va co hoi cho nhting ai thi¢t thoi nhit.

Nhu vay, trong lich su tu tuéng cua loai nguoi, khdi niém cong ly
dugc ti€p can dudi nhieu géc do nhan thic khdc nhau, nhung luén dugc
xem nhu mot trong nhting gid tri t6t dep nhit ma xa hoi nao cting hudng
t61, mang tinh phé qudt va dan tré thanh chuin muc cia nhan loai thoi ky
hién dai. Nhém tdc gid cho ring nhiing triét thuyét néi trén khong mau
thuan hay loai trli nhau ma con b6 sung cho nhau. Theo dé, cé thé thay
cong ly khong phai 1a mot khdi niém mang tinh thin thdnh hay trtiu tugng,
ma la toan bo cdc tu tudng, nhan thiic, quan diém tién bo dugc thé hién
trén nhiéu binh dién. Dudi géc d6 cd nhan, cong ly ton tai trong nhiing gid
tri dao duic nhan van, tién bo va luong tri hudng vé 1 phai, 1& cong biang.
Dudi géc do xa hoi, bao vé cong ly 1a t61 da héa Igi ich chung cho cong
dong, cho toan xa hoéi trén co s6 bao vé cic quyén tu do va dam bio binh
ding gitia cdc cd nhan. Trong linh vuc nha nudc va phdp luat, cong ly ton
tai trong moi quan h¢ vin minh gitia cong dan va nha nudc, trong hién
phdp, cdc dao luat ti€n bo va nhiing phdn quyét cong binh. Tu day, cd thé
thiy pham vi caa bio vé cong ly rit rong, la bio vé toan bd nhting gid tri
nhan vin, tién bo, vin minh ndi trén trong nhiing vu viéc cu thé.

Bén canh dé, cung can phai lam r6 méi quan h¢ gitia cong ly va
phdp luat. Cong ly va phdp luat la nhtng khdi niém ¢é méi quan hé
khang khit, mat thiét véi nhau nhung khong dong nhat. Phdp luat phan
biét véi cong ly & chd ban than phdp luat viia mang tinh giai cdp (thé
hién y chi cia giai cdp cAm quyén), viia mang tinh xa héi (pht hop véi
quan diém, 1oi ich chung cua cong dong). Con cong ly khong phii 1a
cong cu cua chinh quyén dé quan ly xa hoi va ton tai doc lap d6i véi y
chi cta giai cdp théng tri. Mac du phdp luat [a cong cu d€ cdc nha nudc
quan ly xa hoéi, dieu hanh dit nudc, song néu chi mang tinh giai cip,
phu thuoc hoan toan vao y chi chu quan cua giai cip théng tri thi phdp
luat Ay xa ro1 cong ly. Chi khi phdp luat phan dnh day du tim tu, nguyén
vong cta nhin dan, cua cong dong thi phdp ludt méi c¢6 thé tré thanh
hién than cua cong ly. Ngudgc lai, cang khong thé tich bach cong ly va
phdp luat nhu nhung khdi niém khong lién quan. Cong ly ma khong c6
phdp luat la cong ly triiu tugng, mo ho, va khong ¢é co ché dam bao
thuc thi. Con phdp luat ma khong phut hgp vdi cong ly, khong hop 1é
cong bang thi d6 1a phdp luat duy y chi cua giai cdp théng tri, ma hau
qua la nguoi dan sé mat niém tin vao ca phdp luit va nha nudc. Cong ly
phai [a muyc dich va néi dung ctia phdp luit, phai dugce thé hién boi phdp
luat ma trudc hét 1a 6 hién phdp — dao luat co ban, ¢6 hiéu lyc phdp ly
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cao nhit cua médi qudc gia.
1.2. Su thé hién cia cong ly trong Hién phdp nam 2013

Nhu da phan tich é trén, cong ly dugce thé hién da dang dudi nhi¢u
gidc do. Su thé hién cua cong ly trong Hién phdp nim 2013 vi vay cing
dugc thé hién dudi nhitu khia canh, nhu: tdi khing dinh ban chit cia
nha nudc ta la Nha nudc phdp quyén xa hoi cha nghia caa din, do dan,
vi dan, dong thoi hién dinh nguyén tic quyén luc nha nudc la théng
nhit, nhung c6 su phin cong, phéi hop, ki€m sodt gitia cdc co quan
trong viéc thuc hién cdc quyeén lap phdp, hanh phdp, tu phip (biéu 2);
khing dinh cdc quyén con ngusi, quyén cong dan duge cong nhan, ton
trong, bao v¢, bado dim dong thoi hién dinh hang loat quyén tién bo
nhu quyeén séng (Pieu 19), quyén bit kha xAm pham veé than thé, danh
du, suc khée, nhan pham (Piéu 20), cdc quyén tu do ngon luan, tu do
bdo chi, ti€p can thong tin, hoi hop, lap hoéi, biéu tinh (Piéu 25), quyén
s6 huu hop phdp (Biéu 32), quyén tu do kinh doanh (Piéu 33), quyén
dugc s6ng trong moi truong trong lanh (Piéu 43)... Bio vé cong ly, vi
thé, cang la trdch nhiém chung cua rit nhié¢u co quan, cd nhan, t6 chuc
trong xa hoi.

Tuy nhién, viéc bao v¢ cong ly sé tré nén manh mun, thi€u sy tap
trung, tham chi dan dén tinh trang “cha chung khong ai khéc” néu
thi€u ving mot thiét ché thuc thi nhiém vy bio vé cong ly mét cich
théng nhit. Cau héi dit ra Ia co quan nao sé dugc trao nhiém vu bio vé
cong ly? Néu nhu nha lap phdp dam trich luon nhi¢ém vy bio v¢ cong
ly thi sé ¢6 kha ning nhiing dao luat bit cong, thién vi sé dugc bao v¢
dudi danh nghia cua cong ly. Con néu nhu co quan hanh phdp dugc giu
nhi¢m vu bao v¢ cong ly thi rit dé xay ra lam quyén, chuyén quyén va
cong ly sé khé de thuc thi. Trong cd hai trudng hgp nay, cong ly déu
khong duge bao vé. Vi vay ma nhié¢m vu bao vé cong ly chi ¢6 thé trao
vé cho moét co quan doc lap thuc hién quyén tu phdp — chinh la Toa
dn Nhan dan. Mat khdc, cong ly khong phai moét gid tri tritu tugng bt
bién, ma dugce thé hién trong nhing vy viéc, nhting mau thuln, tranh
chip cu thé trong do1 s6ng xa hoi, do d6 ma viéc bao v¢ cong ly tit yéu
cang phai dugc thuc thi trong hoat dong xét xu nhting vu viéc cu thé.

Nhan thic duge dieu 4y, bao vé cong ly da dugc Pang ta xdc dinh
la mot trong nhting muc tiéu co ban cua Chién lugce cii cich tu phip
cta Viét Nam theo Nghi quyét s6 49-NQ/TW: “Xay dung nén tu phdp
trong sach, viing manh, dan chu, nghiém minh, bao v¢ cong ly, tling
budc hién dai, phuc vu nhan dan, phung su T6 qudc Viét Nam xa hoi
cha nghia; hoat dong tu phdp ma trong tim la hoat dong xét xu dugc
tién hanh c¢6 hi¢u qua va hi¢u luc cao”. Nhiém vu bio vé cong ly cung
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dugc xdc dinh trong hang loat nhung vian ki¢n quan trong ctia Pang
trong cdc thoi ky nhu Bdo cdo chinh tri ca Ban Chdp hanh Trung uong
bang khoa XI tai Pai hoi dai biéu toan qudc Ian thu XII, Bdo cdo cua
Ban Chip hanh Trung uong Pang khéa IX vé Cong tic xay dung Pang
tai Pai ho1 X, Bdo cdo chinh tri cua Ban Chip hanh Trung uong Pang
khod X tai Pai hoi dai biéu toan qudc lan thui XI...

bic biét, [an dau tién trong lich st lap hién, Pieu 102 Hién phdp
hién hanh quy dinh Toa dn nhan dian ¢é nhi¢m vu bio v¢ cong ly, bao
vé quyén con ngudi, quyén cong dan, bdo vé ch€ do xa héi cha nghia,
bao v¢ lgi ich ctia Nha nudc, quyeén va Igi ich hgp phdp cua t6 chiic, cd
nhan. Nhiém vu hién dinh 4y cta Toa dn nhan dan ctng duge nhic lai
trong Nghi quyét s6 27-NQ/TW nhu mot trong nhtng muc tiéu cu
thé ma Pang dé ra nhim xay dyng va hoan thi¢n Nha nudc phdp quyén
x4 hoi cu thé dén nam 2030: “Hoan thanh co ban viéc xiy dung nén
tu phdp chuyén nghiép, hién dai, cong bing, nghiém minh, liém chinh,
phung sy Té qudc, phuc vu Nhan dan, biao v¢ cong ly, bio vé quyén
con nguoi, quyeén cong dan, bao v¢ ché& do xa hoi chu nghia, bao v¢ lgi
ich ctia Nha nudc, quyén va I¢i ich hgp phdp, chinh ding caa t6 chic,
cd nhan”. Trong d6, bao vé¢ cong ly 1a nhiém vu co ban, Ia dieu kién
tién quy€t va bao trium vi¢c bao vé quyén con ngudi, quyén cong dan va
bio v¢ ché€ d6 xa hoi chu nghia. Mit khdc, Toa dn thuc hién t6t nhiém
vu bdo v¢ cong ly cang chinh 1a dang gép phin lam tét cdc nhi¢m vu
con lai.

2. Mot s6 deé xuadt dé€ Toa an nhan dan thuc su la co quan bao vé
cong ly trong nha nudc phap quyén

Can phai nhan thic ring Toa dn nhan dan thyc hién nhiém vy
bio v¢ cong ly khong chi Ia bao vé 1é cong bing, 1é phidi trong mbi vu
viéc, ma con la bio vé cic quyén con ngudi, quyén cong din va mot
loat nhung gid tri hién dinh nhan ban, ti€n bo, vin minh nhit cua Hién
phdp. Tuy vay, hi¢n nay Toa dn nhan dian chua ¢é dugc moét vi the
tuong xung va nhiing quyén han dd manh mé dé thuc thi nhi¢m vu
nay moét cdch htu hiéu. Nguyén nhan nim & cdc bt cap trong t6 chiic
va quyén han cta Toa dn nhan dan, doi héi khong chi nhting giai phip
khic phuc, ma con ci nd lyc cang nhu quyét taim cao d ctia nganh Toa
dn ndi riéng va cua ca bo mdy nha nudc néi chung. Trong gidi han bai
viét nay, nhém tdc gia chi dua ra mot s6 dé xuidt mang tinh cin co, cé
thé ndi Ia ggi mé cho nhing gidi phdp cu thé trong tuong lai nhu sau:

Thii nhdt, ban than phdp luat phai cong bing, hop 1& phai, thé hi¢n
dugc nhtng gid tri vin minh, binh dang, chuin muc, béi khi xét xu
Thim phdn, Hoi thim nhan dan phai tuan theo phdp luat. Phdp luat
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cong bing cung la yéu ciu cua Nha nudc phdp quyén. Dudi sy dieu
chinh cua nguyén tic phdp quyén, mot dao luit sé mit di tinh phdp
quyén néu né khong phut hop véi cdc nguyén tic co ban caa phdp luit,
khong thé hién dugc cdc gid tri cao cd nhu luong tri, tu do, binh dang,
cong bing, khong pht hgp véi tién bo xa hoi va cdc gid tri nhan van
cua xa hoi néi chung." Trong mot xa hoi phdp quyén, phdp luat phai
Ia dai lugng cua cong ly, cua 1é phai, 1& cong bang, 1a sy dinh lugng va
hién than cta nhting gid tri nhan vin, nhin ban nhit. Ngugc lai, cong ly
phai dugc xem la “khuodn vang thudc ngoc” cta cic dao luat thuc dinh.
bé dat duge dieu d6, trude hét luat phdp phai phu hop véi y chi,
nguyén vong cua Nhin dan, phan dnh dugc tim tu cta dai bo phan
quan chung, trinh chu quan duy y chi. Piéu nay dit ra yéu cau trong
qud trinh soan thdo luat, co quan soan thio cin thuc hién nghiém tuc,
hiéu qua viéc 14y y kién cua ngudi dan va cdc co quan, t6 chic chiu su
tdc dong truc ti€p cua cdc dao luat, dong thoi can nghiém tic va cong
khai gidi trinh viéc ti€p thu y kién trong qud trinh du thiao. Bén canh
do, thuc t€ viec Bo luat Hinh su nim 2015 cé mot s6 161 veé hinh thuc
va noi dung® da khing dinh sy ton tai can thiét cda mot thiét ché hau
kiém cdc dy luat sau khi dugec Quéc hoi thong qua va trude khi duge
cong bé. Phian nhiéu cdc quéc gia déu gin chiic niang hau kiém cic dao
luat véi chic ning bao hién (toa dn hién phdp, héi dong bao hién...).
Thit hai, trong truong hop Hoi dong xét xui nhan thiy va ching minh
dugc rang viéc dp dung luat sé tao ra ban dn bt cong, hodc tham chi quy
dinh cta phdp luat chong chéo, hoic don gidn la chua cé quy pham dieu
chinh quan h¢ dang c6 tranh chip, thi Hoi dong xét xii d6 phai duge quyén
can cu vao hiéu biét phdp luat va kinh nghiém xét xtt cia minh tii chéi dp
dung phdp luat va dp dung lé cong bing d€ cho ra mét ban dn hop tinh, hop
ly, hop 1é phai. Ly tudng phdp quyén khong hoan hio béi né khong tinh
dén vai tro va nhan thic vé cong ly trong qud trinh hoan thi¢n phdp luat,
ma phu thuéc 16n vao khi ning du li¢u va ky thuat 1ap phdp cta cic nha lap
phdp. Do nha lap phdp khong truc tiép dp dung phdp luat dé xét xi nhting
vu viéc phuic tap trén thuc t€, ma chi ¢6 thé dy liéu dugec mot pham vi han
ch& mot s6 vu viéc, tranh chdp c¢6 thé xdy ra trong tuong lai trong qud trinh
lam luat. Vi vy ma tu tudng phdp quyén khong nén duge tuyét déi hda, va
su thugng ton phdp luat khong nén duge hiéu nhu mot su cai tri doc dodn
cta phdp luat."® Nguyén tic Tham phdn, Hoi thim chi tuan theo phdp luat

14 Nguyén Xuan Tung, “Ban vé “Nguyén tic phdp quyén xa hoi cha nghia””, Tap chi Ddn chii
va phap ludt, s6 10 (235), 2011, tr. 6

15 Pinh Vin Qué, “Bo luat Hinh sy 2015 khong chi ¢6 3 161 nghiém trong!”, Chuyén trang Céng
an TPHCM, http://congan.com.vn/tin-chinh/bo-luat-hinh-su-2015-khong-chi-co-3-loi-
nghiem-trong_21848.html, truy cap ngay 15/9/2023

16 Pay cang Ia mot trong nhiing nguyén tic co ban cia phdp quyen: “Rule of law is not the law of rules”.
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khong thé dugce hiéu la viéc ton thd va bao vé cau chii caa luat nhu nhting
tin diéu, b6i Toa dn nhan dan khong phai la co quan bao vé phdp luat. Moi
nguyén tic xét xtt phii hudéng dén va phuc vu cho nhiém vu bio v¢ cong
ly ctia Toa dn, nham dua ra mot ban dn cong bang, hop 1é phai. Moi diéu
khoan cua luat van can dugc thugng ton, nhung néu viéc thugng ton phdp
luat din dén bit cong thi Toa dn can dp dung lé cong bing."”

Lé cong bing dong vai tro quan trong dé Toa dn thuyc hién nhi¢m
vu biao v¢ cong ly, ma qua dé ngin nglia dugc viéc phip quyén trd
thanh su cai tri doc dodn ctua phdp luat. Tai Viét Nam, [an dau tién Bo
luat Dan sy (“BLDS”) nim 2015 quy dinh vé dp dung l& cong bing
trong xét xt nhu sau:" “Trudng hgp phdt sinh quan hé thuéc pham vi
di¢u chinh cua phdp luat dan sy ma cdc bén khong c6 thoa thuan, phip
luat khong c¢6 quy dinh va khong ¢6 tap quin dugce dp dung thi dp dung
quy dinh caa phdp luat dieu chinh quan h¢ dan sy tuong ty. Truong
hop khong thé dp dung tuong ty phdp luat thi dp dung cdc nguyén tic
co ban cua phdp luat dan sy, 4n I¢, 1& cong bang”. Tu quy dinh nay, dé
thdy 1é cong bing chi dugc dp dung trong trusng hop vu viéc khong ¢6
luat dieu chinh, khong cé thoa thuan gitia cdc bén, khong ¢é quy dinh
di¢u chinh quan h¢ tuong tu, va chua c¢6 dn l¢.

Thuyc tién xét xu tai nudc ta da cho thdy 1& cong bang chi dugce dp
dung vdi y nghia “ctiu cdnh” cudi cung khi khong con nguon luat nao
khdc, hoic dp dung lé cong bang “kem” theo cdc quy pham phdp luat da
c6. Tuy nhién, dp dung lé cong bing chi ¢ y nghia d6i véi nén tu phdp
ndi riéng va phdp quyeén néi chung khi va chi khi duge doc lap véi viéc
dp dung phdp luat trong xét xi, nham giai quyét nhing vu viée dic thu
khi da c6 quy dinh phdp luat dieéu chinh nhung viéc dp dung quy dinh
phdp luat vao vu viéc d6 sé khién cudng, hoic bit cong. Tuy theo tinh
chit vu viéc ma Toa dn can dugc linh dong dp dung phdp luat, hoic lé
cong bang, hoic ci hai d€ dua ra ban dn hgp tinh, hop 1é, xing ding la
co quan ¢6 nhi¢m vu bio vé cong ly. DBi¢u nay cung gidp dinh hinh lai
vi th€ ctia Toa dn nhan dan trong tim ly cua ngudi dan, xing ding la
co quan bio v¢ cong ly chu khong chi don thuin la mét co quan chi ¢é
chic nang dién dich phdp luit mot cich mdy mde. Thuc tién xét xu tai
Hoa Ky cho thdy mot h¢ théng toa dn ¢ kha ning xét xi theo ca luat
1An cdc nguyén tic caa luat thi linh hoat va t6t hon mot h¢ théng chi xét
xt theo mot trong hai."

17 Wesley Newcomb Hohfeld, Relations between Equity and Law, Michigan Law Review, Vol. XI,
No. 8, 1913, tr. 543-544.

18 Dieu 6 Bo luat Dan sy nam 2015.

19 Oliver S. Rundell, “The Chancellor’s Foot: The Nature of Equity”, University of Kansas City
Law Review, Vol. 71, 1958, tr. 82.
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Thit ba, phai bao dim nguyén tic “tu phdp doc lap” —1a nguyén tic
co ban va bao trum trong hoat dong tu phdp cua cdc qudc gia dan chu,
tién bo, dugc xem nhu “vuong mién cua phdp quyén”, nghia la can tdi
co cdu h¢ théng t6 chiic Toa dn nhan dan theo thim quyén xét xu va
theo khu vuc, va ning cao vi thé€ cua thdm phdn.

O khia canh thd nhit vé té chiic, cdc Toa dn can ducc doc lap véi
nhau va déc 1ap vdi cdc co quan nha nudce khic 6 dia phuong. Hé¢ théng
Toa dn nhan dan can dugc t6 chic theo thim quyeén xét xti. Bién phdp
kha thi va htu hiéu nhit hién nay la t6 chic Toa dn theo khu vuc va
theo nhu ciu xét xti, ma theo nhém tdc gid, nén hoc tip theo tinh than
cua Hién phdp nim 1946 khi thiét k€ hé théng co quan tu phdp bao
gom Toa dn t6i cao, cdc Toa dn phuc thim, cic Toa dn dé nhi cip va
Toa dn so cip (Diéu 63). Toa dn nhan dan cip cao nén d6i tén thanh
Toa 4n nhan dan phuc thdm béi chiic ning chua yéu ctia Toa dn nay hi¢n
nay la phic thim vu viéc ma ban dn, quyét dinh so thim cua Toa dn
nhan dan tinh, thanh phd6 truc thuéc trung uong; Toa dn nhan dan cip
tinh hi¢n nay nén déi tén thanh Toa dn dé nhi cdp; Toa dn nhan din
cdp huyén nén déi tén thanh Toa dn so cdp. Cdc Toa dn so cdp can duge
thanh lap theo khu vuc va theo nhu ciu xét xu, trdnh thuc trang hi¢n
nay la moi quan, huyén té chiic mot Toa dn dan dén bit cap 1a tai nhi¢u
thanh phd 16n, Toa dn nhan din quan qud tii dn, trong khi Toa dn nhan
dan nhi¢u huyén mién nui, hai dao, lai ¢é rit it dn, giy ling phi nguon
nhan luc. PBi¢u nay c¢6 thé sé gap nhieu khé khan, vi ¢6 quan diém cho
rang néu thanh 1ap Toa dn khu vyc thi é cdc huyén mién nui vén xa x6i
cdch tré, nguoi dan dén toa rit khé khin, va néu thanh lap Toa dn khu
vuc thi tén kém tién dé xay dung tru s6, lam ddo lon cong tdc cua vai
nghin cong chic nganh Toa dn.?" Vi vay, dé€ t6 chiic lai Toa dn theo khu
vic va theo thim quyén xét xut can phai ¢d sy quyét tim cao do khong
chi cua Toa dn nhan dan cdc cdp ma con doi hoi sy théng nhit va quyét
tdim cua cd hé thdng chinh tri va cdc co quan nha nudc khidc.

O khia canh thd hai, ddm bio doc lap cia Toa dn trong xét xti chinh
la ddm bdo doc lap cua thim phdn, héi thim trong qud trinh xét xu. Trong
thoi gian qua van con ton tai cdc hién tugng “thinh thi dn”, “bdo cdo dn”,
“chi dao dn”. Nguyén nhan cua hi¢n tugng nay Ia do co ché ky luat tham
phdn nhaim xem xét trdich nhiém thim phdn, gin vdi tdi b6 nhiém thim
phdn lai dya trén ty 1¢é dn bi hay, sta. Cic thim phin mudén dugc tdi b
nhi¢m thi phai bing moi cdch giam thiéu dn bi huy hojc stia, bao gom ca
nhung cdch hét stc tiéu cuc nhu: trdanh ti€p nhan don khéi kién, thu ly

20 Quéc Thanh, L. Kién, “Lam sao doc lap trong xét xu?”, Tudi Tré Online, https://tuoitre.vn/
lam-sao-doc-lap-trong-xet-xu-608840.htm, truy cap ngay 09/09/2023.
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déi véi vu dn phuic tap, thyc hién “bdo cdo dn”, “thinh thi dn” d€ trdinh
xu ly khi ban dn da ¢é y kién caa lanh dao Toa dn, Toa dn cdp trén hoidc
Hoi dong tham phdn.?! D€ khic phuc bit cip nay, can nang cao vi thé cta
thdm phdn theo hudng b6 nhiém thdm phdn tron doi nhu nhiéu qudc gia
trén thé gidi dang dp dung. Pon cti nhu tai Hoa K¥, thdm phdn dugc giu
chic vu tron doi chiing nao con hanh dong hop 16, hoic 6 tai Vuong
quéc Anh, thim phdn giti chic vy cho dén nim 75 tu6i thi méi nghi
huu.” Thim phdn khong cé nhiém k¥ sé yén tam hon trong cong tic, doc
lap hon trong xét xu, va khong phai chiu nhung dp luc khi gan dén ky tdi
bd nhiém. Bén canh d6, can thanh lap Hoéi dong Tu phdp quéc gia thuc
hién chiic nang tuyén chon, trinh Chu tich nudc bé nhiém, mién nhiém
cdc thAm phdn, xem xét cic khi€u nai lién quan dén b6 nhi¢m, mién
nhi¢m, cdch chiic, khen thudng, ky luat thim phdn, gidm sit viéc phan b6
bién ché, kinh phi, nguon luc cho cdc toa dn, bio v¢ thim phdn... mot
cdch théng nhit trong pham vi ci nudc. CS nhu thé thi cdc thim phin
moi cd thé yén tim va xét xu theo dung luong tam, thuc sy [a ngusi “cam
can nay muc” dé bao v¢ cong ly trong tling vu viéc cu thé.

Thit tu, Toa dn nhan dan phai dugc trao quyén phdn quyét cdc vu
viéc lién quan dén quyén con ngudi, quyén cong dan, dic biét Ia d6i véi
cdc quyén con ngudi, quyeén cong dan mdi chi duge hién dinh ma chua
dugc luat héa. Hién phdp quy dinh Toa dn ¢6 nhiém vu bao vé quyén
con ngudi, quyén cong dan. Nhung khdc véi cdc chu thé con lai, Toa
dn khong gidm sdt va bao v¢ cdc quyén con ngudi, quyén cong dan mot
cdch chu dong, ma chu yéu bio vé cic quyén thong qua hoat dong xét
xU. Piéu nay c6 nghia Ia méi khi ngudi dan cho rang quyén cia minh bi
xam pham thi déu c6 quyeén kién té1 Toa dn dé duge bio v¢, ké ca khi
st xam pham 4y dén tit cic co quan nha nudc. Tuy vay, khong cé nghia
Toda dn chi bio vé quyén con ngusi, quyén cong dan trong nhing vu
kién vé xam pham quyén, ma trong qud trinh thuc hi¢n tit ca cdc hoat
dong xét xt va moi thu tuc tu phdp. Pon cti, Toa dn ¢6 quyén xem xét
dé nghi cta co quan quan ly nha nudc va quyét dinh dp dung cdc bi¢én
phdp xi ly hanh chinh lién quan dén quyén con ngudi, quyén co ban
cda cong dan theo quy dinh cta phdp luat.*

Tuy nhién, hién nay Toa dn 6 nudc ta dang gap nhiéu khé khan
trong vi¢c bao vé quyén con nguoi, quyén cong dan. Béi 1é nhieu quyén

21 Nguyén Qudéc Hung, Kiém sodt quyén ligc tu phdp trong nha nidc phdp quyén xa héi chii nghia Viét
Nam, Luin 4n Tién si luat hoc, Hoc vién khoa hoc xa hoéi, Viéen Han 1am khoa hoc xa hoi
Vi¢t Nam, 2016, tr. 136.

22 Pieu III Hién phip Hoa Ky.

23 Dieu 26 Luit vé ché d6 va nghi huu déi véi chiic danh tu phdp nam 1993 (stia d6i nam 2022)
cta Vuong quéc Anh.

24 Khoan 5 Pi¢u 2 Luat Té chiic Toa 4n nhan dan nam 2014.
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con ngudi, quyén co ban cua cong dan hién chi mdi duge hién dinh
ma van chua dugc cu thé héa trong cdc van bin quy pham phdp luat,
hoic cdc vin ban quy pham chi mdi quy dinh tinh thin cta cdc quyén
co ban. Vi vay, Toa dn chi ¢6 thé bio vé cong ly, bio vé quyén con
nguoi, quyén cong dan mot cich hou hiéu khi va chi khi Toa dn ¢é
thim quyén ti€p nhan, thu ly, va gidi quyét cdc vu viéc lién quan dén
cdc quyén hién dinh, ké ca nhting quyén chua dugce ghi nhan trong luat.
N6i cdch khdc, can nghién ciu dé xiy dung Toa dn nhan dan nhu mot
thiét ch€ bdo hién c¢é chiic ning phdn quyét cic vu viéc lién quan dén
cdc quyén con nguoi, quyén cong dan da dugce hién dinh.

Thit nam, thim quyén quyét dinh xi phat vi pham hanh chinh nén
dugc nghién ciu d€ trao vé Toa dn nhian dan béi ba ly do sau.

Mot la, theo Hién phdp hién hanh, chi ¢6 Toa dn nhan dian dugc
hién dinh la ¢é quyeén xét xti. Mic du Hién phdp chua dinh nghia thuat
ngt “xét xi”, nhung ¢ thé hiéu ring xét xu 1a hoat dong phdn quyét
cta co quan thay mit Nha nudc nhim khoi phyc trat tu néu né bi xam
pham, hoic nhim bao v¢ Igi ich hgp phdp va chinh ding cia cong dan,
cua tap thé, cua qudc gia va xa hoi. Ban chit cua hoat dong xét xu 1a
hoat dong nhan danh quyén lyc nha nuéc nham xem xét, dinh gid va
ra phdn quyét vé tinh hgp phdp va tinh dung din cua hanh vi phdp luat
hay quyét dinh phdp luat khi ¢6 sy tranh chdp va mau thuin gitia cic
bén ¢6 161 ich khdc nhau trong cdc tranh chdp hay mau thuin d6.* Vi
cdch hiéu nhu vay thi viéc ra quyét dinh xi phat vi pham hanh chinh ¢é
ban chit gan vdi hoat dong xét xtt hon la hoat dong quan ly hanh chinh
mang tinh chidp hanh — di¢u hanh. Béi quyét dinh xt phat vi pham hanh
chinh cang la thuc hién quyén luc nha nudc dé phin quyét vé tinh hop
phdp va ding din ctia hanh vi phdp luat nhim khoi phuc trat ty hoic
nham bao v¢ 1¢i ich hgp phdp va chinh ding ctia cong dan, cua tap thé,
cua qudc gia va xa hoi. Vi thé, thdm quyén nay phai thudc vé Toa dn
nhin dan — co quan thyc hién quyén tu phdp.

Hai la, khic vé1 quy trinh t6 tung dugce quy dinh chat che, theo
nhiing nguyén tic xét xti nghiém ngit, trinh ty, thu tuc xu phat vi pham
hanh chinh dugc quy dinh don gian, nhanh chéng va don phuong theo
y chi ctua chu thé xu phat 1a cdc cd nhan ¢6 tham quyén. Chi trong mét
s6 truong hop duge quy dinh tai Pieu 61 Luat Xda ly vi pham hanh
chinh nam 2012 (stia d61, b sung nam 2020), ngudi vi pham mdi duge
giai trinh, d6 la cdc hanh vi vi pham hanh chinh ma phdp luit cé quy
dinh hinh thudc xt phat tudc quyén st dung gidy phép, chiing chi hanh

25  Biao Tri Uc, Nguyén Thu Trang, “Vai tro ctia hoat dong xét xit ctia toa dn trong qud
trinh phit trién hé¢ théng phdp luat Viét Nam”, Tap chi Nghién ciu ldp phdp, s 18(247),
2014, tr. 10
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nghé ¢ thoi han hoiac dinh chi hoat dong ¢6 thoi han hoic quy dinh
muc t61 da cta khung tién phat d6i vé1 hanh vi d6 tu 15 tri¢u dong trd
lén d6i véi cd nhan, tu 30 triéu dong tré 1én déi véi t6 chic. Trong
trudng hgp gidi trinh tryc ti€p, ngudsi c¢é thim quyén xu phat té chiic
phién giai trinh truc ti€p va ¢d trich nhiém néu cin cu phdp ly, tinh tiét,
chiing cu lién quan dén hanh vi vi pham hanh chinh, hinh thuc xt phat,
bién phdp khic phuc hiu qua dy kién dp dung d6i véi hanh vi vi pham;
cd nhan, t6 chiic vi pham hanh chinh, nguoi dai dién hgp phdp cua ho
cé quyén tham gia phién giai trinh va dua ra y kién, ching cu d€ bao
vé quyeén, l¢1 ich hgp phdp cua minh. Nhu vay, ro rang phién gidi trinh
tryc ti€p mang “ddng ddp” ctia phién tranh luin trong thu tuc té tung tai
Toa dn nhung thi¢u di su binh ding gitia cdc bén tham gia, thi€u ving
mot chu thé doc 1ap xem xét cong bing gitia cdc bén. Ngudi cd thim
quyén xu phat viia tham gia phién giai trinh lai viia ¢é quyén quyét dinh
sau cung d6i véi viée xu phat, tic la dang “viia dd bong, viia théi coi”.
Chua ké 1a d6i vdi cd nhan, t6 chic khong thudc trudng hop quy dinh
tai Piéu 61 ndi trén thi ho khong cd cdch thiic nao thé hién quan diém
veé vi¢c xu phat d6i vdi hanh vi cia minh. Piéu nay ro rang 1a da anh
huéng dén quyeén va lgi ich hop phdp cta cd nhin, t6 chiic bi cdo buodc
la vi pham hanh chinh. Vi viy, quy trinh xu phat vi pham hanh chinh
cang can phai theo diung thu tuc tu phdp dé dim bio quyeén va loi ich
hop phdp cho cd nhan, t6 chic cé hanh vi vi pham.

Ba la, chu thé quan ly hanh chinh khong nén ¢6 quyén phan dinh,
phdn xt tinh ding din cua hanh vi phdp luit, nhim loai trit khi ning
chu thé quan ly hanh chinh ra quyét dinh xt phat mot cdch tuy tién
nhim dé dang hda cong viéc quan ly cua minh, hoic hach sich, nhang
nhiéu, lam quyén, giy khé dé cho nguoi dan. Vi vay, chu thé ¢6 chiic
ning quan ly hanh chinh chi nén ¢6 thim quyén lip bién ban cdc vi
pham, con quyét dinh xu phat vi pham hanh chinh phai trao vé cho Toa
dn nhan dan — co quan doc 1ap c6 chiic nang xét xu.

Tt cdc ly do trén, dé bao v¢ quyeén va Igi ich hgp phdp cua cdc cd
nhan, t6 chic, can nghién ciu chuyén thim quyén xu phat vi pham hanh
chinh cho Toa dn nhan dan. C6 thé nghién ciu xay dung Toa xét xt vi
pham hanh chinh hodc Toa vi cinh xét xu theo thua tuc rit gon d6i véi
nhung vi pham gian don, ché tai khong 16n theo moé hinh Toa vi canh cta
cdc nudc trén thé gidi. Pon ct nhu tai Hoa Ky, vi pham phdp luit nhé
c6 ch€ tai khong qud 5.000 do-la d6i véi cd nhan va 10.000 do-la d6i véi
tap thé sé dugc phu trich béi mot thdm phdn tai Toa dn quan, khong can
boi thim doan.?® Tai Phdp, cdc vi pham phdp luat nhd ¢6 ché tai khong

26 Dieéu 58 Bo Quy dinh Lién bang vé T6 tung hinh su Hoa Ky.
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qud 3.000 euro sé do Phan toa Hinh su (Tribunal de police) thuoc Toa dn so
tham ¢6 thim quyén hep (Tribunal d’instance) phu trich.”

Két luan

bi 10 nam ké tu khi thuit nga “cong ly” dugc hién dinh trong
Hién phdp 2013 va Toa dn nhan dan dugc trao nhiém vy bdo vé cong
ly. Tuy nhién thoi gian qua cho thdy, du t6 chic va hoat dong cua hé¢
théng Toa dn nhan dan di cé nhiéu su thay d6i ding ké va tich cuc so
vdi thoi ky trude day, nhung phai thtia nhan ring Toa dn nhan dan vin
chua ¢6 dugc moét vi thé cung nhting quyén han can thiét xing ding véi
nhiém vy bao vé cong ly. D€ Toa dn nhan dan thyc su tré thanh “thdnh
di¢n” bao v¢ cong ly trong xa hoi phdp quyeén doi héi khong chi nd luc
cta nganh Toa dn, ma con la sy théng nhit va quyét tAm cao d6 caa ca
hé théng chinh tri. Trong gidi han cuia bai viét nay, nhém tdc gia da dua
ra sdu dé xudt trong tAm, nén tang d¢€ xay dung moét nén tu phdp dugc
doc lap, Toa dn dugc trao nhiing quyén han manh mé d¢ phdn quyét
cda toa dn cd thé bao vé duge cong ly, cong bang, va nhiting gid tri nhan
ban, tién bo, vin minh dugc thé hién trong Hién phdp. C6 nhu thé thi
quyén con ngudi, quyén cong dan, quyén va 1oi ich hgp phdp cua t6
chic, cd nhan cung nhu trat ty, ky cuong cta xa héi méi duge bao vé,
tti d6 nguoi dan mdi tin tudng vao sy ton tai cua cong ly va Toa dn nhan
dan mdi tré thanh bi€u tugng cua cong ly, 1& phai, xiing ding véi niém
tin va sy mong d¢i cua Nhan dan. @
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