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Tom tat
Bai viét nay gidi thi¢u khdi qudt cdc quan diém ly thuyét vé nguyén tdc logi trir chiing af, cang nhu
chi ra xu hudng ma chiing dugc ghi nhdn trong phdp ludt Viét Nam, Hoa Ky va mgt s6 qudc gia &
Chdu Au, dong thoi dé xudt hudng hoan thi¢n cho phdp ludt Viét Nam.
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Abstract
This article briefly introduces theoretical perspectives on the rule of exclusion of evidence, as well as
points out the trends in which it is approached in Vietnam, America and some typical countries
in Europe. Finally, the article concludes with recommendations for applying and improving the
exclusionary rules in Vietnamese criminal procedure law.
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1. Ly thuyét veé loai tru ching cu trong t6 tung hinh su

Trong hau hét cic h¢ théng phdp luat hieén dai, nguyén tic loai trii ching
ci (LTCC) dugc hiéu Ia nhung quy tic ma é d6 chiing ci (CC) dugce thu
thap bat hgp phdp phéi bi loai trii. Céc ly thuyét vé kha ning chip nhan CC
sé cung cAp mot géc nhin sau sic khdi niém vé CC, vé tinh hgp phdp va do
tin cay cua CC, vé xét xti cong bang va ton trong quyén cd nhan. Noi dung
cua phan 1 nhim gidéi thiéu nhiing xu huéng ly thuyét vé LTCC trong t&
tung hinh sy (TTHS) di va dang dugc van dung cho muc dich xay dung va
hoan thién phdp luat.

Ly thuyét vé nguyén tic LTCC trong TTHS trén th¢ gidi cho thiy ¢6
hai cdch tiép can: mgt la, ti€p can dua trén méi quan hé gitia luat tha tuc (hinh
thuic) véi luat néi dung; hai la tiép can dua trén viéc xdc dinh muc dich uu tién
ma nha lam luit hudng té1.

Thii nhdt, ly thuyét LTCC dua trén méi quan h¢ gitia luat tha tuc va luit
né1 dung cho phép nha lam luat dinh gid luat nao la uu tién trong maéi quan
hé¢ nay. Diéu nay sé quy dinh cich thAm phdn ra phdn quyét déi véi nhiing
CC ¢6 duge do thu thap trdi phdp luat.

Ve mit ly thuyét, nhting quy dinh veé tha tuc duge xem la cong cu va
phuong tién dé phuc vu cho muc tiéu ctia phdp luat vé noi dung.! Chinh vi

1 Ofer Malcai, Ronit Levine-Schnur, “When Procedure Takes Priority: A Theoretical Evaluation
of the Temporary Trends in Criminal Procedure and Evidence Law”, Canada Journal of Law Juris-
prudence, Vol. 30, 2017, tr. 1-5, https://sstn.com/abstract=2893135, truy cap thing 9/2023.
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vay, cdc quy dinh phdp ly v& mit noi dung thutng dugc uu tién ghi nhan
trude so vdi cdc quy dinh vé thu tuc. Tuy nhién, viéc giai quyét mot vy dn
theo cdch truyén théng lai dugc tién hanh va chiu su rang buoc cta cdc thu tuc
luat dinh. Do d6, néu nha lam luat lua chon xu hudng dé cao gid tri quy trinh,
luat hinh thic sé dugce uu tien. Piéu nay dong nghia véi viéc Toa dn sé budc
phii LTCC néu ching dugc thu thap trdi phdp luit ma khong duge di chéch
cdc quy dinh vé t6 tung, ngay ca khi nhting CC d6 trd 161 cdc vin dé veé 161 va
hanh vi pham t61.> Hoa Ky dugc xem la quéc gia dai dién cho xu huéng nay.”

Tuy nhién, ¢6 khong it quan diém cho rang ly thuyét trén da han ché
quyén doc lap ra phdn quyét cua tham phdn déi véi nhing CC thu duge do
vi pham phdp luat t6 tung. Theo ho, nén ting dao duc la can thiét d€ xem xét
viéc LTCC. Nén tang dao dic cta ly thuyét tha tuc thuan tiy c6 kha ning
loai trit ca nhting CC ma é d6 chua dung sy that vu dn vi né dit muc dich ran
de d6i v6i hanh vi t6 tung sai trdi [a sy vu tién hang dau.*

Quay tr6 lai logic vé vi trf uu tién gitia quy trinh thu tuc véi phdp luat noi
dung, viéc CC thu duge ¢6 bi loai trii hay khong phai duge trd 161 trude khi ra
quyét dinh vé mit né1 dung, béi vi cau tra 161 cho vin dé phdp ly vé néi dung
d6 (c6 thé) phai phuy thudc vao viee licu CC d6 ¢6 duge chdp nhan vé mit tha
tuc hay khong? Cho du cich tiép can nay c6 vé hop ly, van khong lam cin tré
nhting quan diém phan bdc dua ra mot cdch tiép can khdc duge cho la thuyét
phuc hon, dé la xu hudng nhin nhin mém mong hon su khdc biét gitia luat
noi dung va luat hinh thiic.” Theo d6, khdc vdi Iy thuyét dya trén thu tuc thuan
tuy, nén tang dao duc theo quan diém nay sé Ia cin bing gitia hai nhiém vuy: xdc
dinh sy thit vu dn va tuan tha quy trinh t6 tung.® Do d6, diéu nay phin nao sé
cho phép tham phdn ¢ kha ning dugce can nhic LTCC do thu thap trdi phdp
luat trong gid1 han cta tinh hgp ly vé ca tha tuc 1an né1 dung, Pay duge xem la
xu huéng dugce ghi nhan trong nhiéu h¢ théng tu phdp hinh sy trén thé giéi.’

Thit hai, Iy thuyét LTCC dya trén muc dich caa nha lam luat. Thuc &
cho thiy, hau hét nhtng CC thu dugc trdi phdp luat lai ¢6 kha ning ching
minh cao, viéc phai LTCC vi th€ di han ché thAim phdn ¢6 thé dua ra nhiing
quyét dinh 1o rang vé vy viéc.® Pieu nay din dén c6 nhiéu cich thuc tiép
can khdc nhau vé LTCC. Hudng dé xuit cho cdc nha lam luat va hoach dinh

2 Christopher Slobogin, “A Comparative Perspective on the Exclusionary Rule in Search and
Seizure Cases”, Vandebilt Public Law Review, April, 2013, tr. 13-21, https://ssrn.com/ab-
stract=2247746, truy cap thing 9/2023; Ofer Malcai, Ronit Levine-Schnur, tldd.

Nhiing ly giai sé dugc trinh bay 6 phin 2.

Christopher Slobogin, tldd.

Ofer Malcai, Ronit Levine-Schnur, tldd; Christopher Slobogin, tldd.

Christopher Slobogin, tldd.

Nhu trén.

Kenneth J. Anrenson, “Rejection of the Fruit of the Poisonous Three Doctrine in Australia:
A Retreat from Progressivism”, University of Notre Dame Australia Law Review, s6 13, 2011, tr.
17-68,  https://heinonline.org/HOL/Page?handle=hein journals/undauslr13&collection=jour-
nals&id=27&startid=27&endid=78, truy cip thing 9/2023.
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chinh sdch d6 1a can xdc dinh chinh xdc dau 1a muc dich ma Nha nuéc mong
muén déi véi nguyén tic LTCC.

Nhiing nghién ctiu da chi ra, du cdc nguyén tic LTCC dugc thiét lap
trén nén tang ly thuyét nao, vé co ban luon xoay quanh 1 trong 3 muc dich
sau: (1) nhim rin de va ngan chin hanh vi sai trdi cua ngudi thuc thi phdp
luat; (2) thiic ddy viéc dim bio tuan tha théng nhat phdp luat va can bing cdc
loi ich cua Nha nudc; (3) ton trong va bao vé cdc quyén Hién phdp co ban.’

Cich ti€p can nay viia doi héi nhung dong thoi ho trg cdc nha lam luit
phai xdc dinh dugc muc dich mang tinh dinh huéng cho nguyén tic LTCC,
bd qua cic yéu t6 vé truyén théng phdp luat, mé hinh TTHS cang nhu cdc
dinh ché€ vé chinh tri. Piéu nay da tao ra nhiing xu hudng khic nhau trong
viéc xdc dinh muc dich cta nguyén tic LTCC. Thuc t€ cho thdy, viéc van
dung cdc ly thuyét vé LTCC trén thé gidi chu yéu duge biéu hién 6 2 xu
hudng: mét la, dé cao tAm quan trong cia quy trinh t6 tung va muc dich rin
de d61 v6i hanh vi trdi phdp luat ctia cdc co quan thyc thi; hai la, van dung
mém mong va linh hoat hon vai trd va méi lién h¢ gitia luat t6 tung va luat noi
dung cuing nhu t6ng hoa cic muc dich chinh ma cdc nha lam luat hudng tdi.
2. Xu hudng quy dinh vé nguyén tic loai tru chung cu trong phap
luat t6 tung hinh sy Hoa Ky va moét s6 nuéc chau Au
2.1. Nguyen tdc logi trit chiing ci trong t6 tung hinh sy Hoa Ky

Hoa Ky ¢6 lich su van dung nguyén tic LTCC khd lau dai va phong
phu."” Neén ting ly thuyét ma Hoa Ky theo dudi va phdt trién da cung cip
nhting hoc thuyét phip ly ¢6 stic anh huéng ding ké d6i vdi nhieu hé théng
phdp luat. Khi néi dén nguyén tic LTCC trong TTHS Hoa Ky, khong thé
khong nhic dén hoc thuyét “qua cua cay doc” (the fruit of the poinsonous
tree doctrine)," c6 nghia Ia, moi CC (qua - fruif) dugc thu thap béi nhing
hanh vi vi pham thu tyc t6 tung (cay bi doc - tained tree) déu phai bi loai trir."?

9 Christopher Slobogin, tldd, tr. 13-21.

10 O HoaKy, hoc thuyét “qua cua cay doc” (the fruit of the poisonous tree doctrine) dugc cho a bit dau tit dn
1¢ Week v. United States 232 U.S. 383 (1914). Thim phdn Toa t6i cao Hoa Ky trong vu nay da tuyén
b6 ring, moi chung cu (bao gom 161 khai va vat chiing) dugc thu thap khong ¢6 lénh khdm xét va
thu gitt déu phai bi loai trir, k€ ca nhiing thit duge tm thay sau d6. Hoc thuyét nay sau dé dugc lién
tuc phét trién véi muc dich nhim rin de va ngin chin moi hanh vi sai trdi ctia canh sit véi phuong
cham: bét cd bang chiing (qud) nao duge thu thap béi hanh vi t6 tung trdi phdp luat (cay bi doc)
déu phii bi loai bé. Ly thuyét nay da anh hudng khd rong rai va ¢6 gid tri tham khio d6i vdi nhiéu
h¢ théng phdp luit cho dén ngay nay. Xem: Diniel Yeager, “A Histoty of Fruit of the Poinsonous
Tree (1916-1942)”, Howard Law Journal, Vol. 67, 2024, https://sstn.com/abstract=4385356, truy cap
thdng 9/2023; Christopher Slobogin, #ldd; Ofer Malcai, Ronit Levine-Schnur, #ldd.

11 Diniel Yeager, tldd; Christopher Slobogin, tldd; Ofer Malcai, Ronit Levine-Schnur, tldd.

12 Hanh vi vi pham thu tyc t6 tung trong TTHS Hoa Ky Ia nhting hanh vi duge mo ta trong Tu
chinh dn 4. Tu chinh dn nay nghiém cim viéc khdm xét, tim kiém va thu git ching cd mot cich
vo ly, trdi thu tuc t6 tung. Theo d6, moi chiing cu dugc thu thap vi pham Tu chinh dn 4 déu phai
bi loai trii. Cho dén nim 1920, trong vu Silverthorne v. United State, 251 U.S, 385 (1920), Iin
dau tién nguyén tic loai trit dugce dp dung déi véi moi loai ching cuii ma khong chi véi 161 khai.
Cung trong vy nay, Iin dau tién thim phdn mo td nhting ching ci nhu thé dugce cho Ia “qua cta
ciy doc” va phai bi loai tri, hoc thuyét “qua cta cay doc” Ian dau tién chinh thuc dugce goi tén.
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Tu khi hoc thuyét nay chinh thiic duge goi tén vao nam 1920," tinh thin c6t
161 cua hoc thuyét da duge cic thim phdn Hoa Ky tiép tuc phdt trién va hoan
thién trong sudt hon nia thé ky tiép sau dé. Lich st phdt trién nay da chi ra
nhiéu minh ching cho thdy, Hoa Ky viia Ia tic gia, viia Ia dai dién dién hinh
nhit cho moé hinh dé cao gid tri quy trinh va tinh rin de. Nhan dinh nay dugc
thé hién 6 nhting noi dung sau:

Thit nhdt, muc dich cia nguyén tic LTCC [a nhim ran de cdc hanh vi
sal trdi cua canh sit va bio vé cdc quyén Hién phdp. K€ tit sau nam 1920, mac
du nguyén tic LTCC trong hoc thuyét “qua cta ciy doc” duge tuyén b nhu
Ia nén tang dé€ xét xu, tuy nhién né da khong nhan duge ung ho cua hau hét
tham phdn cdc tiéu bang vi Iy do ho nghi ngs kha nang ran de ctia nguyén tic
nay d6i véi cde sai pham ctia canh sdt.'* Phan hoi lai nhting nghi ngo trén, thim
phdn trong dn l¢ néi tiéng Mapp v. Ohio, 367 U.S. 656 (1961) da khang dinh lai
né1 dung von da duge tuyén bé trong vu Elkins v. United States, 364 U.S. 224-
2 (1960) trude do: “Muc dich cta nguyén tic LTCC Ia d€ ngin chin - buéc
phai ton trong cic dam bio Hién phdp theo cdch hi¢u qui duy nhit [a loai bé
nhting dong co coi thuong nd.” Phuong chim nay mot [an nua tiép tuc duge
khing dinh vao nam 1974 trong dn 1¢ United States v. Calandra, 414 U.S., 338
(1974), theo d6 thim phdn Powell da tuyén bé: “Muc dich téi cao cua nguyén
tic LTCC Ia nhim ngin chan hanh vi vi pham cta canh sit trong tuong lai.”

O khia canh bio dam cdc quyén Hién phdp, trong hau hét cdc 4n 1é cta
Hoa Ky, quyén Hién phdp luon duge xdc dinh 1a yéu t6 nén tang va khong
tach o1 véi quy trinh thu tuc.” Muc dich rin de duge dit ra Ia d€ nhim bao
v¢ cic quyén Hién phdp khong bi vi pham. Ngugce lai, ton trong va khong
xam pham cdc quyén Hién phdp dugc xem nhu nhting canh bdo phdp ly déi
v6i canh sdt. Chinh vi vay, cic khuon khé phép ly vé mit thua tuc duge xem
Ia yéu t6 dau tién va duy nhit d6i véi thim phdn dé dinh gid thdi do va muic
do tuan tha phdp luat caa canh sdt trong di¢u tra va thu thap CC. Trudc cau
hoi ligu viée dé cao tuyét déi cdc quy trinh tha tuc mot cich cing nhic ¢6
dan dén viéc bo 16 cdc co hoi chiing minh t61 pham hay khong, Toa dn t61
cao Hoa Ky di vién din dén néi dung ctia Tu chinh dn thi 14 vé quyén dugc
xét xu boi moét tha tuc t6 tung cong bang (due process of law), tic la, khong
ai ¢6 thé bi xét xtt baing mot thu tuc ma ngusi ¢é thim quyén tién hanh t6
tung khong tuan thu nd.'* Mot cdch logic, su tuan tha phdp luit t6 tung cting
nhiam muc dich dim bdo tinh théng nhit trong dp dung phdp luat ma nguyén

13 Diniel Yeager, tldd; Christopher Slobogin, tldd; Ofer Malcai, Ronit Levine-Schnur, tldd.

14 Thdi d6 phan d6i nguyén tic tré nén dinh diém viao nim 1949, trong dn 1¢é Wolf v. Corola-
do, 338 U.S. 25 (1949), thim phdn da tuyén bs: “Trong khi hau hét khu vic néi tiéng Anh
khong coi nguyén tic loai trii Ia quan trong, ching toi danh phai ngan ngai xem nguyén tic
nay mot diéu thiét yéu cua quyeén.” Xem: Christopher Slobogin, tldd, tr. 1-7.

15 An l¢ Mapp v. Ohio, 367 U.S. 656 (1961).

16 Vién dan trong dn 1¢ Rochin v. California, 342 U.S. 165, 172 (1954).
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tic LTCC huéng dén. Ngoai Tu chinh dn 14, cdc quyén co ban duge Hién
phdp bio vé bao gdm: quyén duge giti im lang (Tu chinh dn thu 5);'7 quyén
bao chua (Tu chinh 4n thi 6)."

Thit hai, vé pham vi ctia nguyén tic LTCC va cdc trudng hgp ngoai lé,
nhit qudn véi quan diém coi trong viéc tuan thu cdc quy trinh t6 tung cting
nhu d¢ cao muc dich rin de, hoc thuyét “qua cua cay doc” khong chi loai trii
nhting CC ban dau (CC so cip - primary evidence) dugc thu thap do hanh vi
trdi phdp luat, ma déi véi ca CC phdi sinh (CC thu phdt - derivative evidence)."
Trong nhiéu dn 1¢ di néu, viéc thita nhan CC ¢6 ngudn goéc tit hau qua caa
viéc thu giti bat hgp phdp d6i véi CC ban dau la khong thé chip nhan; viée
loai trti nay a nhim ngian ngtia kha nang cho phép Chinh phu dugce st dung
két qua do tit viéc vi pham Tu chinh dn thi 4.%

Hoa Ky cang ghi nhan trong mét s6 trudng hgp ngoai 1¢, cho phép thim
phdn khong phai LTCC ngay ca khi né dugc thu thip béi hanh vi trdi phdp luat.
Nhiting ngoai I¢ nay dua trén cdc cin cd sau: (1) M1 quan hé nhan qué gitia hanh
vi vi pham t6 tung ctia canh sdt véi viéc phdt hién ra CC Ia khong ro rang;?' (ii)
Khi nhting CC dugc thu thap tit mot nguon nao dé doc 1ap véi hanh vi sai trdi
cia canh sdt;* (i) Duya trén thdi do thién chi (good faith) ctia canh sdt khi thuc
hién hanh vi t& tung Ia khong chu dich hoic ¢8 y vi pham, nhung do so suit dua
dén quy trinh bi thuc hién sai, nhiing CC thu dugc trong truong hgp nay ¢
thé khong phai loai trit néu né khong “giy s6¢ luong tam” (“shock the conscience’)
hoic dnh hudng dén loi ich ctia cong dan va lgi ich chung cua xa hoi.”

Tém lai, nguyén tic LTCC cua hoc thuyét “qua cta cay doc” ctia Hoa
K¥ mang nhting dic di€m néi bat sau: mgt la, nguyén tic loai trit duge xem
Ia phuong ti¢én chinh d€ cung cip cdc bién phdp khic phuc hiéu qua déi véi
nhting vi pham t6 tung;* hai la, d¢ cao muc dich rin de va tinh théng nhat

17 Vién dan trong dn 1¢ Body v. United States, 116 U.S. 616 (1886).

18  Vién din trong dn 1¢ Miranda v. Arizona (1966).

19 Chung cu phii sinh la nhtng chiing cii thu dugc tit hiu qua caa hanh vi vi pham t6 tung d6i
vdi viéc tim ki€m chung cu ban dau.

20  Week v. United States 232 U.S. 383 (1914); Silverthorne v. United State, 251 U.S, 385
(1920); Mapp v. Ohio, 367 U.S. 656 (1961).

21 Tinh huéng: Nhiing biic dnh bén trong nha cia bi cdo duge chup do cdc cinh sit vién, ngusi da
dugc kéu goi béi bi cdo dé bit mot ngusi khic khong phai Ia két qua cua viée khdm xét trdi phép
ma Ia nhung buc anh chup hién trudng vu dn. An 1¢ Carter v Beto (1970, CA5 Tex) 426 F2d 242..

22 Tinh huéng: 161 khai thu dugc do vi pham quyén hién phdp vin c6 thé khong bi loai trit néu
Is1 khai d6 dugce ching minh béi mét nhan chiing doc lap vdi hanh vi vi pham cuaa canh sit.
United States v Kennedy (1972, CA10 Wyo) 457 F2d 63.

23 Nhung vi pham nay dugc cdc thim phin Hoa k¥ goi la nhing “vi pham théng thudng” va ¢
thé khong bi loai trit. An 1¢ Rochin v. California, 342 U.S. 175, 172 (1954) lan dau tién dua
ra khdi niém v& muc do nghiém trong ctia hanh vi t§ tung trdi phdp luat, trong d6 thim phin
cho ring, nhtng CC thu thap do hanh vi vi pham thong thudng ding Ii sé khong bi loai trii,
trir khi né xAm pham quyén Hién phdp va nghiém trong 6 muic do “giy séc luong tim”, vi
du: canh sit ding mdy bom loc da day trong y khoa d€ loai bé ma tiy ma bi cdo da nuét.

24 Nhu da deé cap, Hoa Ky khong tin tudng bién phdp boi thusng dan sy do nhiing hanh vi vi pham
ctia nha nudc gy ra sé ¢6 tic dong ngin chan kha ning ho tiép tuc vi pham. Do d6, néu chinh
sich dua trén cdc nguyén tic loai trii cang phé qudt va mang tinh rin de cao, thi khd ning han ché
cdc vi pham cang cao. Quan diém nay ctia Hoa Ky 1a khdc biét véi rit nhieu quéc gia trén the gidi.
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cta phdp luat; ba la, quyén con ngudi la yéu t6 chi phéi moi hanh vi va quyét
dinh t6 tung, viéc thuc thi cdc quyeén t6 tung phai gin lién vdi viéc bao dam
cdc quyen hién phdp; bon la, ghi nhan nguyén tic LTCC déi véi ci CC phdi
sinh cting nhu co héi ngoai 1¢ cua thaim phdn khong phiai LTCC.

2.2. Nguyén tdc logi trig chung cii trong to tung hinh sy met s nudc chau Au

O chau Au, hién tai vin chua ¢6 bt ky vin ban phdp Iy nao & cip do
khu vuc ghi nhan vé khd nang chdp nhan hay LTCC trong TTHS. Cin cu
duy nhit vé nhting chuin muc phdp ly cta khu vuc Ia Tuyén ngon thé giéi veé
Nhan quyén va Cong udc chau Au vé Quyeén con ngusi. Vi thé, hoat dong
xét xti cia Toa 4n Nhan quyén chau Au thutng chi diing 6 muic d6 xem xét
nhting vi pham lién quan dén cdc quy tic chung vé bio vé quyén con ngudi,
phin con lai khong ¢6 hudng dan thuong duge dién dat 6 muic d¢ khuyén
nghi hoic s¢ danh cho cdc thim phdn cta cic quéc gia thanh vién quyét
dinh.» Nhiing huéng din ctia Toa dn nhan quyén chau Au ghi nhan trong
cdc dn l¢ vé nguyén tic LTCC tip trung 6 nhting ndi dung sau:*

Mgt la, nguyén tic LTCC nén dp dung véi nhiing hanh vi vi pham phdp
luat chung ctia chau Au vé quyén con nguoi.

Hai la, Toa dn nhan quyén chau Au thita nhan nguyén tic LTCC la phucng
tién chinh (khong phai duy nhat) dé cung cip cdc bién phdp khic phuc nhiing
hiu qua cta cdc sai pham t6 tung gy ra.”’ Cdc phuong tién khdc bao gom cic
boi thudng dan sy va truy ciiu trdch nhiém hinh sy. Pay la diém khdc biét doi
v6i quan diém ciia Hoa Ky va khd giéng véi quan diém cta Viét Nam.

Ba la, moi vi pham quyén dugc xét xtt cong bang (the right to fair trial)
dugc ghi nhan trong Pieu 6 Cong udc chau Au vé Quyén con ngudi sé
thuéc trusng hgp phai LTCC.” Cu thé [a nhting vi pham sau: tra tin, déi xu
vO nhan dao hojic ha nhuc;* CC khong ¢6 do tin cay do dugce thu thap béi
hanh vi vi pham quy trinh t6 tung;® CC thu dugc do bi gai bay.*

Ngoai nhting truong hop trén, Toa 4n Nhan quyén chau Au cting goi
y cho cdc thim phdn cic quoc gia duge chu dong quyét dinh CC nao sé ¢6
kha ning khong bi loai trit dya trén nhiing ddnh gid vé su cong bing téng thé

25  Balazs Garamvolgyi, Katalin Ligeti, Anna Ondrejova, Margarete von Gale, Admissibility of
Evidence in Criminal Proceedings in the EU, 2021, https://eucrim.eu/articles/admissibility-evi-
dence-criminal-proceedings-eu/#docx-to-html-fn8, truy cap thing 9/2023

26 Nhu trén.

27 Khuyén ngh1 nay ctia Toa nhan quyen chau Au dya trén tinh thin cda Pigu 13 Coéng udc
chau Au vé quyén con ngusi (ECHR) véi noi dung: moi quycn ty do ctia cd nhan néu bj vi
pham sé& duge boi thudng hop ly theo phdp luit quéc gia cua ho.

28  Xem chd thich 24.

29  Quyeén nay dugc dinh nghia khd tuong dong vdi quyén duge xét xu bdi mot thu tuc cong
bing (due process of law) dugc ghi nhan trong Tu chinh 4n thu 14 ctia Hoa Ky.

30  ECtHR, Gifgen v. Germany, App. No. 22978705, 1 June 2010, tr. 167.

31 ECtHR, Bykov v. Russia, App. No. 4378/02, 10 March 2009, tr. 90.

32 ECtHR, Lisica v. Croatia, App. No. 20100/06, 25 February 2010, para. 56 and 57., ECtHR,
Bykov v. Russia, App. No. 4378/02, 10 March 2009, tr. 90
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(overall fairness), vi du nhu can nhic gitia hau qua cia viec LTCC véi cdc 1gi
ich chung khdc can dugc bao v¢, tinh hop ly cua CC, muic do vi pham cua
canh sdt va l¢i ich chung cua Nha nudc...”

Hién tai, cic 4n lé cia Toa d4n Nhan quyén chau Au khong ghi nhan
kha nang loai trit d61 vdi nhiing CC phdi sinh trong hoc thuyét “qua cua cay
doc”.?* Tuy nhién, cdc nghién ciu cho thdy, nhiting huéng din trong Pieu
12(2) Chi thi cua EU veé tiép can luit su va suy dodn v6 to1 nén duge nghiém
tiic tiép thu déi véi Toa dn nhan quyén chau Au.® Theo vian ban nay, kha
nang CC la 161 khai thu dugc do vi pham quyén bao chua sé phai bi loai trii
néu 161 khai d6 dan dén viéc tim ki€ém mot nghi can khic.

Mic di1 [a thanh vién ctia Lién minh chau Au, phdp luat cua tiing quéc
gla da cung cdp nhiéu hinh thdi khd phong phu. Croatia Ia moét vi du dién
hinh, noi ma CC ¢6 thé bj loai trit theo quy dinh ctia luat hoic do tham phdn
quyét dinh. Phdp luat quy dinh danh sich cdc hanh vi bi coi la vi pham t6 tung
va CC sé bj loai trii. Nhung liét ké nay duge phan chia 6 2 nhém: nhém vi
pham vé quyén Hién phdp va nhém vi pham cdc bién phdp dieu tra dugce cho
phép hoic bi cim. Tuy nhién, CC c6 thé duge chip nhan ngay ci vdi nhiing
hanh vi vi pham nghiérn trong néu o1 ich caa viée truy t6 la can thiét hon
viéc vi pham quyén (Bieu 10.3 Bo luat TTHS Croatia).

O Thuy Pién, cic quy dinh vé CC dua trén nguyén tic “tuy do dinh gid
chiing cd” (“free evaluation of evidence”).”® Cdc bén c6 thé stt dung bat cii bing
chiing n2o ho ¢6 dugce, va thim phdn duge toan quyén quyét dinh ma khong

33 ECtHR, Beuze v. Belgium, App. No. 71409/10, 8 November 2018, tr. 150

34  ECtHR, chifcn v. Germany, App. No. 22978/05, 1 June 2010 Ia ban dn da giy nhiéu tranh cai
khi Toa dn st dung nhung chung cu vat chit thu dugc tir 161 nhin t61 cta bi cdo do bi tra tin
trong qud trinh dieu tra. D3 c6 khong 1t lut su va tham phdn chau Au thé hién sy phin né, va
cho ring hoc thuyét “qua cta ciy doc” can dugc thita nhan. Xem téng hop: Craig M. Bradley,
“The Exclusionary Rule in Germany”, Harvard Law Review, Vol. 96, 1983, https://heinonline.
org/HOL/Page?public=true&handle=hein.journals/hlr96&div=60&start_page=10328&collec-
tion=journals&set_as_cursor=0&men_tab=srchresults, truy cap thing 9/2023; Andreas Ran-
siek, “The Exclusionary Rule in Germany Revisited”, California Western International Law Jour-
nal, 53(1), 2022, https://heinonline.org/HOL/Page?collection=journals&handle=hein.journals/
calwi53&id=112&men_tab=srchresults, truy cip thing 9/2023; Sabin Gless, “Truth or Process?:
The Use of Illegally Seized Evidence in a Criminal Trial”, German National Reports to the 18th
International Congress of Comparative Law, 2010, tr. 688-93, https://ssrn.com/abstract=1743530,
truy cap thdng 9/2023; Balazs Garamvolgyi, Katalin Ligeti, Anna Ondrejova, Margarete von Gale,
“Admissibility of Evidence in Criminal Proceedings in the EU”, 2021, https://eucrim.eu/articles/
admissibility-evidence-criminal-proceedings-eu/#docx-to-html-fn8, truy cap thing 9/2023; Bdo
cdo nghién ctiu cua T8 chuic qudc t€ phi chinh phu Fair Trial, fldd.

35  Directive 2013/48/EU of the European Parliament and the Council (22/10/2013) on the right
of access to a lawyer in criminalproceedings and in European arrest warrant proceedings, and on
the right to have a third party informed upon deprivation of liberty and to communicate with
third persons and with consular authorities while deprived of liberty, https://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=0J:L:2013:294:0001:0012:En:PDF, truy cap thing 9/2023.

36  Christofter Wong, “Overview of Swedish Criminal Procedure”, Falculty of law, Lund Uni-
versity, Sweden, 2012, https://www. congreso. es/docu/docum/ddocum/d051eres/sleg/legls—
latura_10/spl_ 85/pdf§/24 pdf Nguyén tic nay cang dugc Uy ban nhan quyén chau Au nhic
dén trong bdo cdo vao ngay 10/7/1986 vé vu 4n Jonh Ekbatani kién Thuy Dién dé€ gidi thich
cdch thic t6 tung trong hoat dong ching minh ctia Thuy Pién. Xem: Bdo cdo noi bo cua
Thuy Dién, Balazs Garamvolgyi, Katalin Ligeti, Anna Ondrejova, Margarete von Gale, tldd.
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6 bit cu rang budc nao. Toa dn t6i cao Thuy Pién cho ring nhiing CC thu
dugce do gai bay hoic nghe 1én hay bi ép budc nhu da duge chi ra trong dn
l¢ ctia Toa Nhan quyén chau Au la duge chip nhan khong phai loai trir.”
Nhiing cich thic gin giéng cting duge tim thiy trong phdp luat cia Croatia
va Ireland.®® Thim phdn Ireland dugc toan quyén quyét dinh LTCC, trii
truong hgp ngoai 1¢ dua trén muic do nghiém trong caa vi pham, cting nhu sy
uu tién caa Igi ich nha nudc.”

Cidc quéc gia nhu Pic va Ba Lan 1a nhém phd bién 6 chau Au, noi ma
nguyén tic LTCC dugce quy dinh trong cdc dao luat theo cdch liét ké nhing
dieu kién duge xem la CC. Vé co ban, nhing CC khong ddp ung day du
nhting di¢u ki¢n luat dinh sé bi loai trti. BLTTHS dua ra danh muc cic dieu
cdm co quan diéu tra khong duge phép dp dung khi 1ay 161 khai, bao gom:
cAm thoi mién hoic su dung héa chit; cdm tham vin nhting chuyén gia cia
cdc nganh ngheé dua vao bi mat ngh¢ nghié¢p nhu gido si, bdc si; cdm st dung
nhting 161 khai hay tuyén bs thuoc vé quyén ty do ngon luan. O Ba Lan,
nhuing cai cich phdp ly gan day da han ché€ khi ning LTCC néu dugc thu
thap béi nhting hanh vi vi pham khong nghiém trong.* Su kién nay da giy ra
nhiéu tranh luan 6 Ba Lan, nhiéu y kién cho ring diéu nay a vi hién.

O ca Latvia va Lithuania, viec LTCC dugc ghi nhan la nhang ngoai 1¢
ma khong phai Ia mét nguyén tic.*' Co sé dé LTCC la nhting vi pham vé
quyén.*” Thim phdn quyét dinh theo tung trusng hop cu thé dya trén nhing
nguyén tic vé bio dim quyén dugc ghi nhan trong Hién phdp va cdc dn l¢
cua Toa dn téi cao.”

Nhu nhiéu quéc gia trén thé giéi,* thdi do 6ép nhan hoc thuyét “qua cia
cay doc” cic nude 6 chau Au khd de dat. O Thuy Dién, Duic va Ba Lan, hoc
thuyét nay tham chi khong duge nhic dén trong cdc dn 1¢. Cdc nha lam luat 6
Lithuania cho ring kha nang hoc thuyét nay duge chip nhan Ia khong thé, néu
6 sé rit han ché.® Mic du vay, c6 khong it cdc tham phdn, luat su, nha nghién

37  Balazs Garamvolgyi, Katalin Ligeti, Anna Ondrejova, Margarete von Gale, tldd. Bio cdo ng-
hién ciu cua TS chuic qudc t€ phi chinh phu Fair Trial, fldd.

38  Nhu trén.
39 Nhu trén.
40 Nhu trén.
41 Nhu trén

42 Piéu 130 BLTTHS Latvia mo6 ta cdc hanh vi vi pham quyén c6 ban va vi pham cdc thu tuc t§
tung sé bi loai tri.

43 Dieu 20 (4) BLTTHS Lithuania; Diéu 12 BLTTHS cua Latvia.

44 Vidy, Canada da phin bdc quan diém dit ning nhiing rang bu¢c cing nhic ctia cdc quy trinh
t6 tung d6i véi quyeén phdn quyét ciia thim phdn veé loai trii ching ci chua dung trong hoc
thuyét “qué ctia cdy doc”. Ho cho ring cdc phdn quyét ctia Toa dn nén chu yéu dua trén cdc
nguyén tic ghi nhan cdc quyén hién dinh, hon la phai dya trén nhing thu tuc t6 tung ciing
nhic. O Anh va Scotland, nghe 1én dién ti khong bi loai trit d6i vé6i toi pham nghiém trong.
Xem: Christopher Slobogin, tldd, tr. 8-11.

45  Bdo cdo nghién ciu cta T8 chic quéc t€ phi chinh phu Fair Trial, Unlawfull Evidence in
Europe’s Court: Principles, Practice and Remedy (2021), https://www fairtrials.org/app/up-
loads/2021/11/DREP-report.pdf, truy cap thing 9/2023.



CHUNG CU VA CHUNG MINH TRONG GIAI QUYET VU AN HINH SU 35

ctu 6 chau Au da va dang ting ho manh mé hoc thuyét nay.* O muc do o
rang hon, Croatia cho phép st dung nhting phucng phdp dieu tra dic biét d6i
V61 to1 pham nghiém trong néu né giy anh hudng 16n dén xa héi va khong bi
logi trit. O Latvia, d6i véi nhting vi pham tuong déi nhé ¢6 thé khic phuc va
CC ¢6 do tin cy cao sé khong phai bi loai trit."

Tém lai, nhting thong tin trén cho thdy nguyén tic LTCC 6 chau Au
khd khdc biét so véi Hoa Ky, cu thé Ia: (i) Trong khi Hoa Ky dé cao cdc gid
tri quy trinh, cdc nudc trong khu vuc chau Au lai dé cao viée bio ve quyén
Hién phdp; (1) Thim phdn c¢6 nhi¢u kha nang tuy nghi quyét dinh viéc loai
trii ma khong (hojc 1t) bi rang budc béi cdc quy dinh vé thu tuc; (i) Cdc quy
pham vé LTCC khong duge ghi nhan nhu nguyén tic ro rang, thudng dugc
ghi nhan [a nhiing ngoai 1¢; (iv) Chiing cu phii sinh khong bj loai trii. Biém
tuong dong so véi Hoa Ky, d6 chinh la myc tiéu bao ddm quyén cong dan va
bao vé 161 ich ctia Nha nudc.

3. Nguyén tic loai trit chiing cu trong t6 tung hinh su Viét Nam va
mot s6 kién nghi

Phdp luat TTHS Viét Nam hién hanh vé nguyén tic LTCC cho thiy c¢6
nhiéu diém tucng dong véi cdc nude chau Au, nhung dong thai lai ham chia
khia canh dic thu caa Hoa Ky, cu thé La:

Thit nhdt, cdc hanh vi t§ tung dugc tién hanh trén nguyén tic bio dim
khong xam pham dén cdc quyén co ban cta con ngudi trong TTHS. Hién
phdp naim 2013 va BLTTHS nam 2015 déu c6 nhting quy dinh vé nghia vu
va trdch nhiém cua co quan tién hanh t6 tung (THTT), ngusi THTT, cung
nhu cdc quy dinh vé quyén t6 tung ctia ngudi tham gia t6 tung dugc bao dam.
Giéng véi nhieu nudc 6 chau Au, Viet Nam khong cé mot quy dinh hién
phdp nao vé nguyén tic LTCC, néi dung nay dugc ghi nhan 6 nhiing ditu
khoan cu thé caa BLTTHS.

Thui hai, nhung ching ci dugce thu thap bt hop phdp phai bi loai trit.
bieu 86 BLTTHS nam 2015 quy dinh: “Chung cu la nhing gi ¢6 that, duge
thu thap theo trinh ty, thu tuc do Bo luit nay quy dinh, dugc lam cin ci dé
xdc dinh ¢6 hay khong ¢ hanh vi pham t61, nguoi thuc hién hanh vi pham
t01 va nhting tinh tiét khdc cd y nghia trong viéc gidi quyét vu dn.” Bén canh
do, k. 2 bieu 87 BLTTHS nam 2015 quy dinh vé nguyén tic LTCC nhu
sau: “Nhuing gi ¢6 that nhung khong duge thu thap theo trinh ty, tha tuc do
Bo luat nay quy dinh thi khong ¢6 gid tri phdp ly va khong duge dung lam

46 Mot thdm phdn Toa phic thim Ba Lan cho ring, 6 mot quéc gia dan chu, viec TA hop
phdp 6a CC ¢6 dugce do vi pham phdp luat dé chéng lai cong dan 1a khong thé chdp nhan.
Dbiéu nay khong phut hgp véi nguyén tic cia mét nha nudce phdp quyén dan chu thé hi¢n
trong Dieu 2 va Dieu 7 cua Hién phdp Cong hoa Ba Lan. Xem: Christopher Slobogin,
tldd, tr.8-11.

47  Bdo cdo nghién ciu ctia TS chiic quéc t€ phi chinh phu Fair Trial, fldd.
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cin cu dé giai quyét vy dn hinh sy.” Theo quy dinh nay, thim phdn sé¢ khong
dugc ban hanh bit ci quyét dinh nao di chéch véi nhiing quy tic t§ tung veé
LTCC, va khong c6 ngoai l¢. Piéu nay cho thiy, nguyén tic LTCC trong
TTHS Viét Nam chiia dung it nhiéu dic diém cta hoc thuyét “qua cua cay
doc” vi cung hudng td1 hai muc tiéu co ban: (1) Ngin chin moi hanh vi sai
trdi cia ngudi THTT, trinh cho c¢o quan Toa dn dua ra phin quyét dua trén
hanh vi sai trdi; (2) Khong xAm pham cdc quyén hién dinh co ban.

Theo tic gia, gid dinh phdp luit Viét Nam dang dp dung xu hudng rin
de cia TTHS Hoa Ky, cau hoi dit ra Ia nha 1am luat sé hudng té1 sy uu tién
nao trong ba muyc dich ¢ LTCC? La rin de va ngin chin cdc vi pham cta co
quan TTHS trong tuong lai, hay dam bio su théng nhit trong dp dung phdp
luat, can bing cdc loi ich cia Nha nudc va cd nhan, hay uu tién bao dam cdc
quyén co ban, hay dong thoi lua chon cd 3 muyc dich néu trén. Nhiing binh
luan dudi day sé lam r6 hon cau hoéi nay.

Thit nhdt, khong chi Hoa Ky ma nhi¢u quéc gia chau Au cang ghi
nhan cdc truong hgp ngoai 1¢ khong phai LTCC. BLTTHS niam 2015
hoan toan khong ¢é ghi nhan tuong tu, ngoai trit khoan 2 Piéu 87, dieu
khoan déng khung hanh déng cua Toa dn d61 véi moi CC dudgc thu thap
bat hop phdp. Miac du vay, nhting kha ning ngoai ¢ lai ngdm chua dung
6 moét vai quy dinh riéng 1é. BLTTHS niam 2015 van ¢6 nhting khoing
tréng, ma 6 d6 nhtung CC la két qud cta tha tyc sai trdi ¢6 nhiéu kha ning
va co hoi sé duge st dung, vi du: cdc vi pham nghiém trong tha tuc t6 tung
quy dinh tai diém o, k.1, Pi¢u 4 BLTTHS nim 2015 dugc xem la mot
trong nhiing cin cd dé tra ho so vu dn nhim diéu tra bé sung (khoan1 Piéu
245; diém d, khoan 1 Diéu 280), hay ban dn so thim dé€ diéu tra lai (khoan
1 biéu 358) hoic xét xt lai (khoan 2 Piéu 38), khing nghi theo thu tuc
gidm déc thaim (Dieu 371). P6i chiéu vdi tinh than va logic ctia khodn 2
bitu 87, chuing cu thu duge béi hanh vi vi pham thu tuc trong bat cu giai
doan t6 tung nao déu khong ¢é gid tri ching minh va phai bi loai trit ma
khong c6 ngoai 1¢. Trong khi, theo quy dinh tai Diéu 245, Di¢u 258 va
biéu 371 néu trén, co quan THTT van con co héi d€ bé sung dieu tra
hodc stia sai. Nhung quy dinh vira thiéu viia khong ro rang nay cho thiy sy
xung dot trong quy pham va ham chia nhiing co hoi cho phép cdc thim
phdn sé& chip nhan nhung CC thu dugc do vi pham t6 tung. Do d6, cin
phai xdc dinh rd6 muc dich ctia nha lam luit ¢é hudng dén su rin de vdi
hanh vi trdi phdp luit cua co quan thyc thi hay khong.

Thit hai, kha nang loai trti CC phdi sinh va cdc trudng hop ngoai 1¢. Phdp
luat Viét Nam hoan toan khong dé cip dén kha ning chip nhan nhung CC
phdi sinh ¢6 dugc tit nhiing thu tuc t6 tung trdi phdp luat. Thuc t&€ cho thdy,
CC phii sinh dugc tim thdy thudng phan dnh sy that vy dn [a rit phé bién.
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Mic du vay, né van bi loai trii theo hoc thuyét “qua cua cay doc”. O Viét
Nam, da ¢6 y kién ung ho nén b6 sung ghi nhan dieu nay,* thuc tién xét xu
tai Viét Nam cang di ghi nhan vu viéc thdm phdn chdp nhan CC phdi sinh dé
ra ban dn.* Theo quan diém cua tic gia, cin chi ra nhtng tinh huéng ngoai l¢
cua nguyén tic LTCC, cho phép thim phin dugc cin nhic hanh vi vi pham
TTHS 6 muic d6 nghiém trong nao sé¢ duge chip nhan, cang nhu gid tri su
dung ctia nhing CC ban dau hoic phdi sinh.

Hién tai, cdc quy dinh caa Viét Nam phan nao da ghi nhin nhting néi
dung dugc cho la uu diém cua cic mo hinh tu phdp hinh sy tién bo trén thé
gidi vé nguyén tic LTCC. Mic du vay, é khia canh quy pham, cdc ghi nhan
cua BLTTHS nam 2015 van chua dugc dién dat r6 rang va mach lac, dan
dén kho xdc dinh chinh xdc cic muc tiéu ctia nha Iam luat vé ché€ dinh CC va
chiing minh trong TTHS ndi chung, cting nhu nguyén tic LTCC ndi riéng,.
Nhiing khiém khuyét nay can dugc tiép tuc hoan thién nhu sau:

- Chuyén quy dinh cua khoin 2 Diéu 87 cia BLTTHS nam 2015 thanh
mot nd1 dung chinh ctia Pigu 86 ctia BLTTHS nam 2015. Theo d6, itu
86 sé bao gom 2 néi dung: (i) Khdi niém vé chiing cu va (i) Nguyén tic loai
trii chuing cu.

- Xay dung mot hogc mot s¢ ditu khoan chi roé nhiing vi pham t6 tung
ma & dé CC sé bi loai trit. Tham khao nhiing dé xuit tit cic hoc gia cua Pic
cho Chinh phu ctia ho, ¢6 thé quy dinh cdc trusng hgp loai trii 6 hai muic dé:
mgt la, nguyén tic LTCC doc lap, chi r6 nhtng vi pham bit budc phai loai
trii tuyét d6i; hai la, nguyén tic LTCC phu thuéc, nghia Ia cdi sé phdt sinh
phai bi loai trit dya trén nhting vi pham nghiém trong da bi loai trti bit buoc
trude d6 (vi du, mét hanh vi vi pham nghiém trong t6 tung thuong kéo dén
mot lénh cdm st dung CC).”"

- Xay dung mét dieu khodn vé nhung trudng hop ngoai 1¢é cua nguyén
tic LTCC, cdc trusng hgp ngoai 1¢ nay dp dung d6i véi ca CC ban dau va
CC phdi sinh. Cdc quy dinh phai chi 1o va cu thé cic truong hop khong phai
LTCC, Ia nhtng can cud cho phép thim phdn quyét dinh dua trén muc do
nghiém trong cta cdc hanh vi vi pham tha tuc t6 tung cting nhu kha nang gay
anh huéng dén l¢i ich chung cia Nha nudc va cong dan ctia hanh vi d6. Cic
yéu t6 thé hién sy thién chi (good faith) ctia ngudi tién hanh t6 tung trong hoc
thuyét “qua cua cay doc” cting nén dugce can nhic tham chiéu.”

- Cudi cling, can sém nghién ciu va ban hanh cic dn 1¢ lién quan dén
48 Vo Minh Ky, Nguyén Phuong Anh, “Hoc thuyét “qua trén cay doc” trong tu phdp hinh sy Hoa

Ky va khuyén nghi cho Viét Nam”, Tap chi Nghién ciu ldp phap, s6 05 (477), 2023.

49 Ban dn s6 35/2017/HSPT ngay 14/09/2017 vé to1 cudng doat tai san ctia Toa dn nhan dan
tinh Bic Ninh da thita nhan tinh hop phdp cua chiing cu thu phdt, khi trinh ty tha tuc thu gii
chung ci so phit khong duge bio dam. Ngudn: V6 Minh Ky, Nguyén Phuong Anh, tldd,.

50  Andreas Ransiek, tldd.
51 Nhu trén, muc 2.1.
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vi pham TTHS néi chung, va LTCC do vi pham thu tuc t§ tung néi riéng.
bay cung la mét trong nhung nédi dung vé nhiém vu trong tam cua cai cich
tu phdp da dé ra.”

Két luan

Nhu da dé cap, cdc ly thuyét vé LTCC cung cdp mot géc nhin sau sic
cdc khdi ni¢ém vé CC, vé tinh hop phdp va do tin cay cua CC, vé xét xu
cong bing va ton trong quyén cd nhan. Nhiing kién thic nay sé giip cdc
nha lam luat ¢6 so s6 ddnh gid lai cich ma phdp luat dang dugce quy dinh va
dp dung, tit d6 chon ra hudng di phtt hop va hiéu qua nhit. Viéc nghién
cuiu, so sanh nhiéu h¢ théng phdp luat khdic biét da cung cidp moét gée nhin
khich quan va ¢6i mé hon. Nguyén tic LTCC bao trum 1én né nhiing yéu
cau phai duge bao dim, dé 1a quyén con ngudi, o1 ich chung cua xa hoi,
st tudn tha théng nhit phdp luat va khi ning ngin ngiia su vi pham. Theo
quan diém cuia tic gia, mé hinh ran de cua Hoa Ky di tao ra mét xu hudng
thu hut sy quan tim ddng ké d6i véi nhieu hé théng tu phdp hinh su béi su
chit ché va hop ly ctia né. @
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