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Tom tat
Bai viét lam sang t6 quy dinh ciia Bg ludt T6 tung hinh sy nam 2015 vé thu thdp chiing cii
ctia Toa dn, xdc dinh cdc han ché, bdt cdp con ton tai. Tir do, bai viét dua ra cac kién nghi
hoan thi¢n phdp lugt vé thu thdp chiing ai ciia Toa dn va gdp phdn ndng cao hi¢u qud dp dung
phdp ludt, bdo dam viéc gidi quyét ding dan vu an hinh sy.
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Abstract
This article analyzes the provisions of the 2015 Criminal Procedure Code regarding evidence collection
by the Court, pinpoints limitations and inadequacies, and subsequently proffers recommendations for
refining the law on evidence collection by the Court. Thereby, the article contributes to enhancing law
enforcement efficacy and ensuring the proper adjudication of criminal cases.
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Xﬁj dinh sy that ctia vu dn Ia nguyén tic co ban cua luit t§ tung
inh sy, dong thoi cang la muc dich caa qud trinh giai quyét vu
dn. D€ xdc dinh sy that ctia vy dn, cic co quan ¢é thim quyeén tién hanh t6
tung phai ti€n hanh cic hoat dong thu thap, kiém tra, dinh gid chiing cu dé
lam sdng to6 nhting vin dé can phai chiing minh, tit d6 ra cic quyét dinh t§
tung, ban dn dé€ giai quyét vu dn. “Thu thap chiing ci la téng hgp cic hanh
vi phdt hién, ghi nhan, thu git va bio quan chiing cu cua cic co quan cé
thim quyén bing cdc bién phdp do luat t6 tung hinh sy quy dinh”." Thu
thap chung cu Ia tién dé, co s6 quan trong dé€ cic chu thé c6 thim quyén tién
hanh hoat dong kiém tra, dinh gid chiing ci. Thu thap chiing cu dugce thuc
hi¢n trong cdc giai doan khdc nhau cua qud trinh giai quyét vu dn nhu khéi
t0, diéu tra, truy t8, xét xu.

Theo quy dinh cta phdp luit t6 tung hinh sy Viét Nam, Toa dn la mét
trong cdc co quan ¢6 thim quyén tién hanh t6 tung, Toa dn cang la cha thé
¢6 nghia vu ching minh t61 pham, tic Ia Toa dn cung ¢6 trich nhi¢m thu

1 Trudng Pai hoc Luat TP. H6 Chi Minh, Gido trinh Ludt t6 tung hinh sy Viét Nam (tdi bdn cé
sita ddi, bé sung), Nxb. Hong Puc, 2018, tr. 266.
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thap chung ci dé lam sing to su that ctia vu dn. Bén canh d6, theo Dieu 2
Luat T6 chiic Toa dn nhian dan (TAND) nim 2014, khi thuc hién xét xt vu
dn hinh sy, Toa dn ¢6 quyén “kiém tra, xic minh, thu thap, b6 sung ching
cu theo quy dinh ctia Bé luat T6 tung hinh su®. Trén co sé do, tai Piéu 88
Bo luat TS tung hinh su nam 2015 quy dinh cu thé: “Pé€ thu thap chiing cu,
co quan ¢6 thAm quyeén tién hanh t6 tung c6 quyén tién hanh hoat dong thu
thap ching cu theo quy dinh ctia Bo luat nay; yéu ciu co quan, t6 chuc, cd
nhan cung cip chuing cu, tai liéu, do vat, da lieu dién td, trinh bay nhiing tinh
i€t 1am sdng té vu dn”. Toa dn gidi quyét vu dn 6 giai doan xét xu, vé co ban
chung cui duge Co quan ditu tra, Co quan dugce giao nhi¢m vu ti€n hanh mot
s6 hoat dong diéu tra, Vién kiém sdt thu thap & cdc giai doan t6 tung trudc dé.

O glai doan xét xt, Toa dn sé chu yéu thuc hién hoat dong kiém tra,
ddnh gid cdc chiing cui da duge thu thap dé ra cic quyét dinh t6 tung, ra ban
dn gidi quyét vy dn. Tuy nhién, véi mé hinh t6 tung thién vé thdm vin cua
Viét Nam, Toa dn cing la co quan nha nudc, cing ¢6 nhiém vu thu thap
chuing cu d€ chiing minh toi pham. Vi vay, BLTTHS nam 2015 da quy dinh
Toa dn cung c6 thdm quyeén thu thap ching cd. Tuy nhién, Tda dn chi thu
thap chung cu khi xdc dinh chiing cu trong ho so vu dn ma Co quan diéu
tra, Co quan dugc giao nhiém vu ti€n hanh mot s6 hoat dong diéu tra, Vién
kié€m sdt thu thap 6 cdc giai doan t6 tung trude d6 con thi€u, chua da dé Iam
sdng to cdc van dé can phai chiing minh trong vu dn. Bén canh vi¢c quy dinh
Toa dn ¢6 tham quyén thu thap chiing cu trong giai doan xét xu, BLTTHS
nam 2015 cang quy dinh cu thé cic hoat dong t6 tung ma Toa dn dugc
quyén tién hanh dé thu thap ching cu.

Tuy nhién, nhém tic gid nhan thiy cic quy dinh caa BLTTHS nam
2015 veé thdm quyén thu thap ching ci cta Toa dn hién nay vin ton tai
nhting han ché, vuéng mic nhit dinh, giy kho khin cho Toa dn trong viéc
thuc hién hoat dong thu thap ching cii. Ngoai ra, thim quyén thu thap
chuing cu cua Toa dn trong t& tung hinh sy ndi riéng va cdc luat t6 tung
khdc néi chung can phai duge xem xét stia d61 pht hop vdi tinh thin cua
Nghi quyét 27.2 Tuy nhién, dé xuit nay cting dang nhan dugc cdc y kién trdi
chiéu, da s6 y kién tin thanh véi dé xuit cua Toa dn Nhan dan t6i1 cao veé viéc
Toa dn khong ¢6 nghia vu (trdich nhi¢m) thu thip ching cd. Mot s6 y kién
cho ring, viéc khong quy dinh Toa dn thu thap ching ci trong hoat dong
xét xtt can dugc can nhic ky vi lien quan dé€n mo hinh t6 tung ctia nudc ta
va ¢6 thé anh hudng dén chit lugng xét xt cia Toa dn.?

2 Gia Bio, “De xuit bd quy dinh tda dn thu thap ching cui trong xét xt cdc vu dn hinh sy”,
Trang dién tir Cong Ludn, https://www.congluan.vn/de-xuat-bo-quy-dinh-toa-an-thu-thap-
chung-cu-trong-xet-xu-cac-vu-an-hinh-su-post238186.html, truy cap ngay 8/10/2023.

3 Lé Anh, “Diéu chinh nhiém vu, quyén han thu thap tai liéu, chiing ci cta Toa dn”, Trang di¢n
tir Quéc Hgi, https://quochoi.vn/tintuc/Pages/ tin-hoat-dong-cua-quoc-hoi.aspx?ItemID=80618,
truy cap ngay 9/10/2023.
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Trong bdi canh hién nay, viéc ti€p tuc nghién ciu, dinh gid cic quy
dinh cia BLTTHS nam 2015 vé thu thap ching cu cia Toa dn, tit d6 dua ra
cdc kién nghi hoan thién phdp luit phit hgp véi quan diém ctia Pang veé cai
cdch tu phdp, phut hgp véi chic ning xét xi cua Toa dn, phut hgp véi tinh
than cta cic nguyén tic co ban trong t6 tung hinh su, gép phan ning cao
chit lugng giai quyét cdc vu dn hinh sy la mot yéu cau cip thiét.

1. Quy dinh cta B¢ luat T6 tung hinh sy nam 2015 veé thu thap
chung cu caa Toa an

1.1. Toa dn thu thdp chiing ci thong qua hoat dong khdm xét nguoi, ché 6,
noi lam viéc, dia diém, phuong tién

Khdm xét ngudi, chd 6, noi lam viéc, dia diém, phuong tién khong
dugc quy dinh tai Piéu 252 BLTTHS nam 2015 la mét trong cdc hoat dong
xdc minh, thu thap, b6 sung chiing ci cia Toa dn. Nhung xét vé ban chit,
day 1a mét trong nhting hoat dong diéu tra dugc quy dinh trong BLTTHS
nam 2015. Muc dich ctia hoat dong khdm xét nham phdt hi¢n, ghi nhan, thu
giti cdc tai ligu, do vat, chiing cu, du liéu dién ti ¢6 lién quan dén viée giai
quyét vy dn. Mot trong cdc chu thé ¢ thim quyén ra I¢nh khdm xét [a Toa
dn. Theo quy dinh tai Bieéu 193 BLTTHS niam 2015 dan chiéu vé khoan 1
bieu 113 BLTTHS niam 2015 thi Chdnh dn, Phé Chdnh dn TAND va Toa
dn quan sy cdc cap; Hoi dong xét xui ¢6 tham quyén ra lénh khdm xét. Viéc
khdm xét d€ thu thap chuing cu ctia Toa dn trong trudng hop nay, 6 moét khia
canh nhit dinh sé gép phan b6 sung chiing cu con thi€u, hé tr¢ Co quan
diéu tra, Vién kiém sdt trong viéc thu thap chiing cu, trdnh tinh trang trd ho
s0 diéu tra b6 sung, kéo dai thai han giai quyét vy dn.

Tuy nhién, néu xét 6 chiic nang t6 tung, Toa dn la cha thé thuc hién
chiic ning xét xt, Toa dn khong thé thu thap ching ci dé€ b6 sung chiing
ct con thiéu cho Co quan diéu tra va Vién kiém sit. Khdm xét 1a hoat dong
di¢u tra mang tinh chuyén moén cao, trong khi nhting ngudi ¢6 thaim quyén
ti€n hanh t6 tung thuoc Toa dn lai khong duge dao tao chuyén sau vé ky
nang, nghiép vu lién quan dén hoat dong khdm xét. Viéc thu thap chiing ci
thong qua hoat dong khdm xét cia Toa dn ro rang khong phit hop véi chiic
niang xét xt cua Toa dn. Vi vay, nhdm tdc gia cho ring viéc quy dinh Toa
dn thu thap chiing cu thong qua hoat dong khdm xét ngusi, chd 8, noi lam
viéc, dia diém, phuong tién la chua phu hop.

1.2. Toa dn thu thdp ching cii thong qua cdc hoat dong duoc quy dinh tai Diéu
252 B¢ ludgt T6 tyng hinh sy nam 2015

Cic hoat dong t6 tung ma Toa dn duge tién hanh dé xdc minh, thu
thap, b6 sung chiing cu dugce quy dinh tai Dieu 252 BLTTHS nam 2015 Ia
mot quy dinh méi duge bé sung trong BLTTHS nam 2015 nham cu thé héa
nguyén tic xdc dinh sy that vu dn tai Pieu 15 BLTTHS nam 2015 va quy
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dinh ve thu thap chiing cu tai Bi¢u 88 BLTTHS nam 2015. Theo quy dinh
nay, dé xdc minh, thu thap, b6 sung chiing cu, Toa dn ¢6 thé tién hanh cdc
hoat dong t& tung sau day:

- Toa 4dn ti€p nhan chuing cu, tai licu, do vat cdc co quan, té chiic, cd
nhan. Trong qud trinh t6 tung, cuing vdi viéc tién hanh cdc hoat dong t6 tung
mang tinh chu dong dé thu thap chuing cu, cdc co quan ¢ thim quyén (trong
d6 6 Toa dn) c6 thé thu thap ching cu thu dong thong qua viéc ti€p nhan
cdc chiing cu, tai liéu, d6 vat lién quan dén vu dn do cdc c¢d nhan, co quan, t6
chuic cung cip. Tai Pieu 253 BLTTHS nam 2015 quy dinh chit ché vé thim
quyén, trinh ty, thu tuc ti€p nhan chung cu, tai li¢u, do vat do cic co quan,
t6 chuic cd nhan cung cip trong giai doan xét xu. Viéc quy dinh thim quyén
nay cho Toa dn trong giai doan xét xu 1a phtt hgp, vi Toa dn dang la chu thé
giai quyét vu dn, Toa dn sé tién hanh kiém tra, ddnh gid cdc chuing cu sau khi
ti€p nhan dé€ gidi quyét vu dn. P61 véi hoat dong nay, mic du cang dugce coi
12 hoat dong thu thap chiing cu ctia Toa dn, nhung day 1a hoat dong thu thap
mang tinh thu dong, nén sé khong lam mait di su vo tu khich quan ctia Toa
dn trong hoat dong ki€m tra, dinh gid chiing ci. Néu khong cho phép Toa
dn ti€p nhan chung cu thi sé lam dnh hudng dén chit lugng cia hoat dong
xét xu, thoi gian gidi quyét vu dn ¢6 thé kéo dai, anh hudng dén quyeén 1gi ich
hop phdp cua cic ¢d nhan, co quan, td chiic trong vu dn.

- Toa dn thu thap chiing ci thong qua viéc yéu ciu co quan, t6 chuic,
cd nhan cung cip tai liéu, do vat lién quan dén vy dn. Pay 1a mot hoat dong
thu thap chuing ci mang tinh chu dong cua Toa dn. Sau khi nghién ciiu ho
50, kiém tra, dinh gid chiing cu, Toa dn xdc dinh thi€u ching cui dé lam sing
to cdc van dé can phai ching minh va Toa dn nhan thdy ring, ¢d thé b6 sung
chiing cu bang cdch yéu ciu co quan, t6 chiic, cd nhan dang nim git ching
cd cung cdp. Nhom tdc gia cho ring, viéc quy dinh thim quyén thu thap
chiing cu bing hoat dong nay cho Toa dn Ia chua pht hgp véi chiic nang
xét xu cua Toa dn.

Mit khdc, viéc thuc hién hoat dong nay dé€ thu thip chiing cu ctia Toa
dn trén thyc t€ cung dang gip nhi¢u khé khan, vudng mic do nhiéu nguyén
nhan khdc nhau nhu: cdc co quan, t6 chiic, cd nhan tii chéi cung cip vdi
ly do bao mat thong tin khdch hang, s¢ mait thoi gian, s¢ bi tra thui, khong
con luu tri thong tin vi thoi gian da qud lau, lo s¢ trich nhiém. .. Mit khic,
BLTTHS nim 2015 quy dinh cho Toa dn quyén yéu ciu co quan, té chiic,
cd nhan cung cip tai liéu, chiing ci, nhung lai chua quy dinh nghia vu cta
ho trong viéc thuc hién yéu ciu ctia Toa dn. Theo cdc dieu 382, 383 Bo
luat Hinh sy nam 2015 (stia d61, b6 sung nim 2017), chi ¢6 thé xu ly déi véi
hanh vi tit chéi cung cip tai liéu, cung cdp tai liéu sai sy that ctia mot s6 chua
thé tham gia t6 tung nhu: ngusi lam ching, ngusi gidm dinh, ngusi dinh gid
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tai san, nguoi phién dich, nguoi dich thuat, ngusi bao chitia. Nhng cd nhan,
co quan, t6 chiic khic khong tham gia t& tung trong vu dn véi cdc tu cdch &
trén thi chua cé quy dinh ché tai xi ly.

- Toa dn thu thap chung ci bing hoat dong xem xét tai chd vat chiing
khong thé dua dén phién toa; xem xét tai chd noi da xdy ra to1 pham hoac
dia diém khdc ¢6 lién quan dén vy dn. Hoat dong xem xét tai chd vat chuing
khong thé dua dén phién toa duge Toa dn thuc hién trong thu tuc tranh tung
tai phién toa. Theo quy dinh tai Biéu 312 BLTTHS nam 2015, dé kiém tra,
ddnh gid cdc chuing cd ton tai dudi dang nguodn la vat ching, Hoi dong xét
xu sé tién hanh hoat dong xem xét vat chiing, anh hogc bién ban xic nhan
vat chuing. Vé ban chit day la hoat dong kiém tra, dinh gid chiing cii mang
tinh cong khai ctia Toa dn, ddm bdo cho moi cong dan déu binh ding trudce
phdp luat, thyc su dan chu, khich quan, dam bao thuc hi¢n t6t nguyén tic
tranh tung; Toa dn cang c¢6 thé thu thap ching cu tit hoat dong xem xét tai
ché noi da xdy ra toi pham hogc dia diém khéc ¢6 lién quan dén vy dn (Piéu
314 BLTTHS nam 2015).

Theo quy dinh tai Piéu 252 BLTTHS nim 2015, cic hoat dong xem
xét tai chd vat ching khong thé dua dén phién toa va xem xét tai chd noi
da xdy ra toi pham hoic dia diém khdc ¢6 lién quan dén vu dn Ia nhiing hoat
dong ma Toa dn ti€n hanh dé xdc minh, thu thap, b6 sung ching ci. Nhém
tdc gia cho ring, viéc luat xdc dinh day a nhiing hoat dong thu thap chiing
cu cia Toa dn 1a hgp ly. Vi hoat dong nay dugc tién hanh theo trinh ty, thu
tuc luat dinh, Toa dn ¢6 thé thu thap nhiing thong tin, tinh tiét lién quan dén
vu dn dé kiém tra, dinh gid cic chiing cu trong ho so vu dn. Két qua cua cdc
hoat dong nay duge thé hi¢n dudi dang bién ban vé hoat dong xét xi (mot
dang ngudn caa chiing ci theo quy dinh tai Pieu 87 BLTTHS niam 2015).
Tuy nhién, trong khoa hoc phdp ly cting ¢6 quan diém cho ring: “Diéu 252
BLTTHS nam 2015 quy dinh vé cdc hoat dong xdc minh, thu thap, bé sung
ching cui bao gdbm “Xem xét tai chd vat chiing khong thé dua dén phién
toa; Xem xét tai chd noi di xdy ra toi pham hogc dia diém khdc ¢6 lién quan
dén vy dn” Ia chua chinh xdc, day phai Ia hoat dong cua xem xét, dinh gid
chiing ci”.* Viéc xdc dinh chinh xdc ban chit cua cdc hoat dong nay 1a hoat
dong thu thap chiing cu hay hoat dong xdc minh, kiém tra, dinh gid ching
cu ctia Toa dn ¢d y nghia phdp ly quan trong.

- Toa dn trung cau gidm dinh bé sung dé thu thip ching ci trong
trudng hop: “nédi dung két luan gidm dinh chua ro, chua day dua; khi phdt

4 Nguyén Thi Thu Hién, “Toa dn thuc hién viéc xdc minh, thu thap va bé sung ching cui
trong qud trinh xem xét lai ban dn, quyét dinh cua Toa dn da ¢6 hi¢u lyc phdp luat”, Tap chi
Toa dn nhdn ddn, https://tapchitoaan.vn/toa-an-thuc-hien-viec-xac-minh-thu-thap-va-bo-
sung-chung-cu-trong-qua-trinh-xem-xet-lai-ban-an-quyet-dinh-cua-toa-an-da-co-hieu-
luc-phap-luat, truy cap ngay 10/10/2023.
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sinh vin d& mdi can phai gidm dinh lién quan dén tinh tiét cua vy dn da cé
két luan gidm dinh trude d6. Viéc gidm dinh bé sung ¢6 thé do t6 chuic,
cd nhan di gidm dinh hoic t6 chiic, cd nhan khdc thuc hién” (bieu 210
BLTTHS niam 2015). Toa dn trung cau gidm dinh lai dugc thyc hién “khi
c6 nghi ngo két luan gidm dinh lan dau khong chinh xdc theo quy dinh tai
Pieu 211 BLTTHS nam 2015. Viéc gidm dinh lai phai do ngusi gidm dinh
khdc thuc hién. Trong truong hop ¢6 su khdc nhau giva két luan gidm dinh
[an dau véi két luan gidm dinh lai vé cing mot né1 dung gidm dinh thi viéc
gidm dinh lai Ian thy hai do ngudi trung cau gidm dinh quyét dinh. Viéc gidm
dinh [in thy hai phai do Hoi dong gidm dinh thuc hién theo quy dinh cua
Luat Gidm dinh tu phdp”. Toa dn yéu cau dinh gid lai tai san theo quy dinh
tai P1eu 218 BLTTHS nim 2015 trong cdc trudng hop: “cd su nghi ngo vé
két luan dinh gid [in dau hoac ¢6 su mau thuin gitia két luan dinh gid Tan dau
va két luan dinh gid lai vé gid cua tai san can dinh gid. Viéc dinh gid lai tai san
do Hoi dong dinh gid tai san cip trén tryc ti€p thuc hi¢n. Viéc dinh gid lai
Tan thu hai do Héi dong dinh gid tai san ¢6 tham quyén thuc hién. Két luan
dinh gid lai trong trudng hop nay dugc su dung dé Toa dn gidi quyét vu dn’”.

Nhu vay, trong giai doan xét xti, Toa dn chi duge “trung cau gidm dinh,
yéu cau dinh gid tai san ngoai cdc trudng hop bit budc phai trung cau gidm
dinh, can dinh gid tai san quy dinh tai Piéu 206 va Piéu 215 BLTTHS nim
2015; trung cau gidm dinh b6 sung, gidm dinh lai; yéu cau dinh gid lai tai sin”
(khoan 5 Pieu 252 BLTTHS nam 2015). Quy dinh nay da phin nao phan
dinh dugc trich nhi¢m phai thu thap ching cui dudi dang nguon két luan
gidm dinh, két luan dinh gid tai san thudc vé Co quan diéu tra, Vién kiém
sdt trong cdc giai doan t6 tung trudc d6. Tuy nhién, nhém tdc gia cho ring,
két luan gidm dinh, két luan dinh gid tai san la ngudn ching cu quan trong,
gitip co quan ¢d thim quyén xdc dinh sy that cua vu dn. Qua nghién ciu va
ké thiia két qua cua cdc cong trinh khoa hoc dugce cong bé trude d6, co thé
nhan thdy quy dinh vé hoat dong thu thip ching ci nay ctia Toa dn hi¢n
nay dang ton tai mot s¢ han ché, vudng mic.” Mit khdc, viéc quy dinh cho
Toa dn tién hanh cdc hoat dong nay dé thu thap chiing cu 1a chua phu hgp
vdi chiic nang xét xui ctia Toa dn, khong dam bao dugc sy vo tu, khich quan,
doc lap cia Toa dn trong viéc kiém tra, dinh gid cdc ching cu.

Déi véi quy dinh vé trudsng hop Toa dn da yéu cau Vién kiém sit bd
sung chiing cd, nhung Vién kiém sit khong b6 sung dugc thi Toa dn ¢ thé
tién hanh xdc minh, thu thap tai liéu, chiing cu dé gidi quyét vu dn (khoin
6 ieu 252 BLTTHS nam 2015). Khic véi cdc quy dinh tit khoan 1 dén
khoan 5 Piéu 252 BLTTHS niam 2015, quy dinh tai khoan 6 Piéu 25 khong

5 Vo6 Phuong Binh, Xdc minh, thu thdp, bd sung chimg i ciia Toa dn theo ludt t6 tung hinh su Viét
Nam, Luan vin Thac si ing dung, Trudng Pai hoc luat TP. H6 Chi Minh, 2020, tr. 20.
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phai quy dinh vé hoat dong thu thap chung ci. Quy dinh nay da va dang gay
ra nhiéu cdch hiéu khdc nhau. Dya vao quy dinh nay c6 quan diém cho ring
“Toa dn chi duge ti€n hanh thu thap ching cu khi da yéu cau Vién kiém
sdt b6 sung chiing cu, nhung Vién kiém sit khong b6 sung duge. Nguge lai
quan diém khdc cho ring: Toa dn ti€n hanh hoat dong thu thap ching cu
Ia doc 1ap khong phu thuoc vao viec Toa dn da tra ho so cho Vién kiém sit
hay chua. Quan diém nay 1ap luan can ci vao Pieu 88 BLTTHS niam 2015
quy dinh vé thu thap chiing ci va Pi¢u 251 BLTTHS nam 2015 quy dinh
vé tam ngling phién tdoa d€ Toa dn tu bé sung chiing cu cung thé hién su doc
lap véi Vién kiém sdt”.°

Viéc hiéu va dp dung ding quy dinh tai khoian 6 Dieu 252 BLTTHS
nam 2015 [a mot van dé dang giy nhiéu khoé khin, vudng mic trong thuc tién
dp dung phdp luat. Quy dinh nay c¢6 thé “dan dén sy dun diy trich nhi¢m
cua Vién kiém sdt, khi Vién kiém sdt cho rang Toa dn ¢6 quyén b6 sung, thu
thap chiing cui nén Vién kiém sit khong thuc hién viéc ditu tra b sung theo
yéu cau ctia Toa dn”,” gdy anh huéng dén chit lugng gidi quyét vu dn hinh sy.
1.3. Toa dn thu thdp ching cii thong qua hoat dong thuc nghiém diéu tra va
xeét héi tai phién toa

béi véi viéc Toa dn thu thap ching cd thong qua hoat dong thuc
nghiém diéu tra, day 1a mot trong cdc hoat dong di¢u tra d¢ thu thap chuing
cd. Tai diém d khoan 2 Pieu 45 BLTTHS nim 2015 vé nhi¢ém vy, quyén
han va trich nhiém ctia Thim phdn chu toa phién tda cé quy dinh quyén
“quyét dinh thuc nghiém di¢u tra”. Pay [a mét quyén han mdi cia Thaim
phdn cha toa phién toa duge bé sung trong BLTTHS nam 2015. Viéc bo
sung quyén nay nham giip kiém tra, xic minh tai li¢u, tinh tiét cé y nghia
déi vdi viee giai quyét vu dn, bao dam viéc giai quyét vu dn mot cich khdch
quan, toan di¢n va diy du. Tuy [a mot hoat dong diéu tra d€ thu thap ching
ci cta Toa dn trong giai doan xét xu, nhung hién nay hoat dong nay lai
khong dugce quy dinh liét ké 6 Pieu 252 BLTTHS nam 2015.

Bén canh d6, quy dinh caa BLTTHS nim 2015 vé viéc tién hanh hoat
dong nay dé thu thap ching ci ctia Thim phdn chu toa phién toa con ton
tai moét s6 han ché, bit cap nhu: BLTTHS nam 2015 chua quy dinh viéc
thuc nghiém di¢u tra cia Toa dn. Tai Cong vian s6 5024/VKSTC-V14

6 Nguyén Xuan Binh, “Thu thap chiing ci cua Luat su va Toa dn — Quy dinh va vudng mic”,
Tap chi Toa dn nhdn ddn, https://tapchitoaan.vn/bai-viet/phap-luat/phan-tich-noi-dung-quy-
dinh-viec-thu-thap-chung-cu-cua-02-chu-the-mot-la-nguoi-tham-gia-to-tung-la-luat-su-
va-chu-the-co-quan-tien-hanh-to-tung-la-toa-an-theo-quy-dinh-cua-bltths-2015-bat-ca,
truy cap ngay 10/10/2023.

7 Nguyén Thi Thu Hién, “Toa dn thuc hién viéc xdc minh, thu thap va bé sung ching cui
trong qud trinh xem xét lai ban dn, quyét dinh cua Toa dn da ¢6 hi¢u lyc phdp luat”, Tap chi
Toa dn nhdn ddn, https://tapchitoaan.vn/toa-an-thuc-hien-viec-xac-minh-thu-thap-va-bo-
sung-chung-cu-trong-qua-trinh-xem-xet-lai-ban-an-quyet-dinh-cua-toa-an-da-co-hieu-

luc-phap-luat, truy cap ngay 10/10/2023.
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ngay 19/11/2018 cua Vién kiém sit nhan dan t6i cao ¢6 hudng dan: “Khi
thim phdn chu toa phién toa quyét dinh viéc thuc nghiém diéu tra thi trinh
tu thu tuc phai dugce thuc hién theo quy dinh tai Bieu 204 BLTTHS”.® Tuy
vay, hoat dong nay doi hoi Tham phdn chu toa phién toa phai cé chuyén
moén nghiép vu va kinh nghi¢m lién quan dén cdc hoat dong dieu tra, do
dé6 hoat dong nay quy dinh cho Thim phdn chu toa phién toa tién hanh [a
chua phu hop.

Ve viéc Toa dn thu thip ching cu thong qua hoat dong xét hoi tai
phién toa, xét hdi [a mot tha tuc t6 tung tai phién toa so thim va phic thim
dugc quy dinh chit ché trong BLTTHS nam 2015. Van dé dit ra la: Xét héi
¢6 phai la mot hoat dong thu thap chiing ci cia Toa dn hay khong? Theo
quy dinh tai Pieu 252 BLTTHS nim 2015, xét hoi khong duge liét ke 1a
mot trong cdc hoat dong xdc minh, thu thap, b6 sung chiing cu ctia Toa dn.
Tuy nhién, theo chung toi xét vé mat ban chit, khong thé pha nhan xét hoi
tai phién toa chinh Ia moét trong cdc hoat dong thu thap ching cu cia Toa dn.

Trong khoa hoc phdp Iy, ¢c6 mot s6 quan diém cho ring xét hoi 1a mot
hoat dong thu thap ching ci. Theo quan diém thu nhit: “Xét hoi duge coi
la mot cudc dieu tra cong khai dua trén co s6 két luan diéu tra va ban cdo
trang nham lam sdng to noi dung vu dn. Hoat dong diéu tra ¢ giai doan dieu
tra cing nham muc dich ching minh t6i pham nhung dugc tién hanh mot
cdch bdn cong khai va chu yéu la thu thap chiing cu, con xét héi tai phién toa
Ia hoat dong dieu tra hoan toan cong khai va chu yéu Ia kiém tra lai nhung
chiing cu do co quan diéu tra thu thap trong qud trinh di¢u tra”.” Quan diém
thu hai cho ring: “Viéc xét héi khong nhiing givip Toa dn ti€n hanh kiém
tra, ddnh gid cdc chiing ci ma con giip Toa dn thu thap thém chuing ci mdi
(néu cd). Viéc xét hai tai phién toa d€ Toa dn thu thip ching ci cé di€m
khdc biét so véi viéc xét hoi dé kiém tra, dinh gid chiing ci. Toa dn khi xét
héi dé thu thap chiing cu sé tap trung vao viéc tim ra nhiing tinh tiét, tai li¢u,
do vat 6 lién quan dén vu dn ma trude d6 chua dugce hoi, chua c6 thong tin
nao dugc phan dnh trong ho so vu dn”."°

Nhu vay, néu coi hoat dong xét héi 1a moét hoat dong thu thap ching
ci cua Toa dn, néu Dy thio Luat T6 chic Toa dn duge thong qua theo
hudng bo thdm quyén thu thap ching cu ctia Toa dn, thi trong t6 tung hinh
sy, viéc bo thim quyén thu thap ching ci cia Toa dn ¢6 dong nhit véi bod
hoat dong xét hai tai phién toa? Néu bo hoat dong xét hai tai phién toa ¢

8 Muc 7 Cong vin s 5024/VKSTC-V14 ngay 19/11/2018 ctua Vién kiém sit nhan dan t8i
cao vé viéc gidi ddp vuéng mic lién quan dén quy dinh ctia BLTTHS va nghiép vu thuc hanh
quyeén cong t6, kiém sit viéc gidi quyét vu dn hinh sy trong nganh kiém sit nhan dan.

9 Vo Thi Kim Oanh, Xét xir s6 thdm trong t6 tung hinh su Viét Nam, Nxb. Pai hoc Quéc gia TP.
Ho Chi Minh, 2011, tr. 144.

10 Ho® Va Minh Phuong, Thu thdp, kiém tra, danh gid chiing at ciia Toa dn trong giai dogn xét xit so
thdm theo ludt 16" tung hinh sy Vié¢t Nam, Luan vin Thac si, Truong Pai hoc luat TP. H6 Chi
Minh, 2022, tr. 53-54.
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pht hgp véi dic trung ctia mo hinh t6 tung thién vé t6 tung thim vin caa
Viét Nam, c6 bao dam dugc chit lugng cua hoat dong xét xti? Néu khong
col xét hoi 1a moét hoat dong thu thap chiing cud cta Toa dn, ro rang dong
nghia véi viéc khong thiia nhan ban chit cua hoat dong nay.

2. Mot s6 han ché, vuéng maic trong quy dinh cua B¢ luat TS tung
hinh sy nam 2015 vé thu thap chung cu cua Toa an va kién nghi
hoan thién

2.1. Mot s6 han ché, vuéng mdc trong quy dinh cia B¢ ludt T6 tung hinh sy
ndam 2015 vé thu thdp ching ci ciia Toa dn

Cic quy dinh ciia BLTTHS nim 2015 veé thu thap chung cti ctia Toa dn
da tao co s6 phdp ly ro rang cho viéc dp dung phdp luat. Tuy nhién, chung to1
cho ring cdc quy dinh nay con ton tai mot s6 han ché, vudng mic nhu sau:

Thit nhdt, BLTTHS nim 2015 da quy dinh vé thdm quyén thu thap
chiing ci cua Toa dn, dong thoi b6 sung quy dinh vé xdc minh, thu thap, bé
sung chung cu ctia Toa dn tai DBieu 252. Nhom tic gia nhan thdy, bén canh
cdc hoat dong thu thap chiing ci duge quy dinh tai Diéu 252, Toa dn con
c6 thé thu thap chiing ci bing cdc hoat dong khdc nhu khdm xét, xét hoi
tai phién toa, thuc nghiém dieu tra. Nhting hoat dong nay tuy khong ducc
quy dinh tai Pi¢u 252 nhung vé bin chit cing la cdc hoat dong thu thap, b
sung chiing cui ctia Toa dn. Viéc xdc dinh pham vi nhting hoat dong thu thap
chung cti cua Toa dn chua ro rang, théng nhit trong quy dinh caa BLTTHS
nam 2015 ¢6 thé dan dén nhiéu cich hi€u khdc nhau.

Ngoai ra, Dy thio Luat Té chuic Toa dn nhan dan sta déi dé xuit quy
dinh Toa dn khong cé nghia vu thu thap ching cu trong t68 tung hinh su.
Nhu vay, pham vi cic hoat dong thu thap chiing cu cia Toa dn trong t6 tung
hinh sy dugc xdc dinh nhu thé nao? Néu hiéu theo nghia hep, hoat dong thu
thap chiing cu cua Toa dn trong t6 tung hinh sy chi bao gom cdc hoat dong
6 bieu 252 BLTTHS nam 2015, cdc hoat dong thu thap chiing cu khdc cta
Toa dn khong duge quy dinh tai Piéu 252 nhu khdm xét, thuc nghi¢m dieu
tra do Toa dn quyét dinh ti€n hanh sé khong bi bai bo. Con néu hiéu cic
hoat dong thu thap chiing cu theo nghia rdng nhu pham vi trong bai viét nay
cia nhém tdc gid (ngoai cdc hoat dong dugce quy dinh tai Pi¢u 252 thi Toa
dn ¢6 thé thu thap ching cu bing cdc hoat dong khdc nhu khdm xét, thuc
nghiém diéu tra, xét hoi tai phién tda) va thuc hién viéc bo tham quyeén thu
thap ching ci ctia Toa dn d6i véi tit ca cdc hoat dong t6 tung trén, c6 thé
lam anh huéng dén chit lugng cua hoat dong xét xu.

Thii hai, BLTTHS nam 2015 dang quy dinh cho Toa dn dugc quyén
ti€n hanh mot s6 hoat dong t6 tung dé€ thu thap chiing ci nhim ching minh
to1 pham, chiing minh 161 ctia ngudi bi budc to1, ma ding ra cic ching cu
nay phai dugc thu thap béi cic chu thé khdc, 6 cdc giai doan t6 tung trude
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d6 nhu: khdm xét ngusi, chd 6, noi lam viée, dia diém phuong tién; yéu
cau co quan, t6 chiic, cd nhan cung cip tai liéu, do vat lien quan dén vy dn;
trung cau gidm dinh, yéu ciu dinh gid tai sin ngoai cdc trudong hop bit budc
phéi trung ciu gidm dinh, cin dinh gid tai san quy dinh tai DBiéu 206 va Diéu
215 caa B luat nay; trung cau gidm dinh bé sung, gidm dinh lai; yéu cau
dinh gid lai tai san; thyuc nghi¢ém diéu tra. Nhém tdc cho ring viéc luat quy
dinh cho Toa dn thu thap chiing cu bing cic hoat dong nay Ia chua hop ly,
vi nhting ly do sau day:

Mot la, xudt phdt ti chiic nang xét xui cia Toa dn. Theo quy dinh ctua
Hién phdp nam 2013, Toa dn 1a co quan thuc hién chiic ning xét xti. Trong
t6 tung hinh sy, ton tai ba chic ning co ban dé la: chiic ning budc t61, chiic
ning bao chuia va chic ning xét xi. Trong dé chic ning xét xi duge coi
Ia chiic ning trung tAm, mang tinh quyét dinh déi vdéi viée giai quyét vu dn
hinh sy. Toa dn can phai bao dam dugc sy doc lap, vo tu khdch quan khi
thuc hién chiic ning xét xti, cin cu vao cdc ching ci dugce thu thap trudc
d6 dé xdc dinh sy that cta vy dn. Trong trudng hop Toa dn kiém tra, dinh
gid cdc chuing cu trong ho so vu dn va xdc dinh duge chua du ching ci dé
lam sdng t6 cdc van dé can phai ching minh, viéc phdp luat t6 tung hinh su
cho phép Toa dn thu thap, b6 sung chiing cii con thiéu Ia chua hgp ly. Néu
cho phép Toa dn thyc hién hoat dong nay, tic Ia d€ Toa dn lam thay nhiém
vy, trdch nhiém cua Co quan diéu tra, Vién kiém sit. Dieu nay din dén viéc
Co quan diéu tra, Vién kiém sdt c6 thé trong chs vao sy “ho trg, phdi hop”
cua Toa dn & giai doan xét xu. Trong khi d6, Toa dn phai thuc hién nhting
hoat dong khong phit hgp vdi chiic nang t6 tung ctia minh, dan dén qud tai,
¢6 thé anh huéng dén chit lugng hoat dong xét xti. Vi vay, quy dinh vé cdc
hoat dong thu thap chuing cii cia Toa dn can phai dam bao phan dinh ro
rang nhiém vy, quyén han, trich nhiém va cdch thuc thuc hién. Nhong quy
dinh khong phut hop, gy anh huéng dén chiic ning xét xtt doc lap cua Toa
dn can phai dugc stia d6i1, bé sung hoic huy bo.

Hai la, BLTTHS niam 2015 da quy dinh cdc nguyén tic co ban trong t6
tung hinh su dé chi phdi, dinh hudng cho hoat dong xay dung, dp dung phdp
luat, bao dam hiéu qua cta cdc hoat dong t6 tung, gép phin bao vé quyén
con ngudi. Tuy nhién, nhém tic gia nhin thiy, viec BLTTHS nam 2015 quy
dinh Toa dn thu thip ching cu thong qua cic hoat dong & trén, xét 6 khia
canh nhit dinh chua phti hgp véi tinh than ctia mot s6 nguyén tic co ban
trong BLTTHS nim 2015 nhu: nguyén tic Thim phdn, Hoi thim xét xtt doc
lap va chi tuan theo phdp luat (Diéu 23); nguyén tic suy dodn vo toi (Pieu
13); nguyén tic tranh tung trong xét xu duge bao dam (Pieu 26). Cu thé:

Trong giai doan xét xt, néu Tham phdn, Hoi thAim nghién ciu ho so
vu dn, xdc dinh thi€u chiing cu va tién hanh cdc hoat dong t6 tung 6 trén
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dé thu thap chiing cu, r0i sau d6 kiém tra, dinh gid va quyét dinh st dung
chung ci do minh thu thap d€ giai quyét vy dn thi sé khé c6 thé dam bio
dugc su doc lap trong hoat dong kiém tra, ddnh gid chiing cu, ho sé chiu su
chi phéi, rang buéc, anh huéng béi cdc chiing ci do minh da thu thap.

Ngoai ra, véi chiic ning xét xu cua Toa dn, chuing cu trong ho so vu dn
dugc Co quan diéu tra, Vién kiém sdt thu thap dén dau Toa dn quyét dinh
dén d6. Viéc quy dinh cho phép Toa dn tién hanh cic hoat dong t& tung trén
dé thu thap, bé sung chiing cu trong giai doan xét xu sé khong phu hgp véi
tinh thin cda nguyén tic suy dodn vo toi. Trong trudng hop thi€u ching cu,
Toa dn ¢d thé yéu cau Vién kiém sit bd sung ching cu, hoic tra ho so dieu
tra bo sung. Néu Vién kiém sdt van giti nguyén quan diém buoc t61, khong
b6 sung dugc cdc chiing cu con thi€u theo yéu ciu ctia Toa dn thi Toa dn sé
ti€n hanh xét xu trén tinh thin cua nguyén tic suy dodn vo tdi. Néu khong
da ching cud ching minh t01 pham, 161 cua ngudi pham té1 thi Toa dn sé ra
ban dn tuyén bi cdo vo to1.

Theo tinh thin cia nguyén tic tranh tung, Toa dn phai [a “trong tai”
dé dieu khién hoat dong tranh tung gitia cic bén. Néu d€ cho Toa dn thu
thap chiing cu thi tai phién toa viéc thuc hién chic nang t6 tung sé bi réi
loan, Toa dn lic nay khong chi la trong tai phan xd, ma con la mét bén
tham gia tranh tung dé€ bio v¢ chiing ci minh thu thap va su dung ching
dé€ gidi quyét vy dn. Nhu vay, Toa dn sé khong thé nao thyc hién t6t vai tro
dam bdo tranh tung cho cdc bén, Jam dun diy trdch nhiém gitia cdc co quan
ti€n hanh t6 tung."

2.2. Kién nghi hoan thién quy dinh cia B¢ ludt T6 tyng hinh sy nam 2015 vé
thu thdp ching cii cha Toa dn

Trén co s6 phan tich, dinh gid nhting han ché, bit cap trong quy dinh
cia BLTTHS nam 2015 vé thu thap chuing ci cua Toa dn, nhém tdc gia dua
ra mot s6 kién nghi hoan thién phdp luat vé vin dé nay nhu sau:

Thit nhdt, can xdc dinh ro vé mit lap phdp pham vi cic hoat dong thu
thap chiing cu cia Toa dn trong t6 tung hinh su bao gom nhung hoat dong
nao dé€ bio dam viéc hiéu va xay dung cang nhu dp dung théng nhit quy
dinh caa phdp luat.

Thit hai, stia d61 BLTTHS niam 2015 theo hudng loai bé cdc hoat dong
thu thap chiing ci cia Toa dn gom:

- Ra lénh khdm xét nguoi, chd 6, noi lam viée, dia diém phuong tién
(Piéu 193 BLTTHS nam 2015);

- Yéu ciu co quan, t6 chiic, ¢d nhan cung cip tai liéu, do vat lien quan
dén vy dn (khodn 2 biéu 252 BLTTHS nim 2015);

11 Hb Quan, “Mot s6 vudng mic bit cap cia Bo luat t6 tung Hinh sy nim 2015”7, https://moj.
gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=2641, truy cap ngay 10/10/2023.
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- Trung ciu gidm dinh, yéu cau dinh gid tai sin ngoai cdc truong hop
bit budc phai trung cau gidm dinh, can dinh gid tii san quy dinh tai Dieu
206 va Bieu 215 BLTTHS nam 2015; trung cau gidm dinh bé sung, gidm
dinh lai; yéu ciu dinh gid lai tai san (khoan 5 Diéu 252 BLTTHS nam 2015);

- Quyét dinh thuc nghiém diéu tra (diém d khoan 2 bieu 45 BLTTHS
nim 2015).

Thii ba, d61 véi nhém hoat dong thu thap chiing ci khdc nhu: ti€p nhan
chuing cu, tai liéu, do vat cic co quan, t6 chuc, cd nhin; hoat dong xem xét
tai chd vat ching khong thé dua dén phién toa; xem xét tai chd noi di xay
ra tO1 pham hojc dia diém khdc ¢6 lién quan dén vy dn; hoat dong xét hoi
tai phién toa, can can nhic giti lai. Ve ban chit, day a nhiing hoat dong thu
thap chiing cu cta Toa dn trong giai doan xét xui, nhung muc dich chinh la
dé xdc minh, kiém tra, dinh gid chiing cu trong ho so vu dn, gitip cho viéc
ra ban dn, quyét dinh ctia Toa dn la ¢ cin cui va hgp phdp. Trong béi canh
Viét Nam van gitt mo6 hinh t6 tung thdm vin ¢6 ti€p thu nhting yéu t6 tién
b6 ciia mo hinh t6 tung tranh tung, viéc quy dinh cho Toa dn tién hanh mét
s6 hoat dong thu thap ching ci dé€ bio dam hiéu qua cua hoat dong chuing
minh trong giai doan xét xu [a phit hgp. Viéc bo toan bo quy dinh vé thim
quyén thu thap ching ci cua Toa dn chi thuc sy phu hop khi Viét Nam
chuyén d6i mo hinh t8 tung sang tranh tung, nhung can phai thuc hi¢n tiing
budc, theo 16 trinh nhit dinh. @
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