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Tom tat
Bdo nguigc trdach nhiém chiing minh la mot ngogi I¢ cia nguyén tdc suy dodn vé t9i trong phap ludt
cia mét s quéc gia, dugc xem la mdt cong cu quan trong dé xdc dinh sy thdt vu an va han ché finh
trang bé lot t¢i pham. Bai viét phdn tich va danh gid quy dinh vé ddo ngugc trach nhiém chiing minh
trong phdp ludt ciia mgt s6 nudc trén thé gidi, tdp trung vao nhiing diém ndi bdt, ddc trung nhdt, it
dé, nit ra nhimg kinh nghi¢m doi véi Viét Nam trong viéc nghién aiu, hoc tdp quy dinh cia phap
ludt nudc ngoai vé ddo ngugc trach nhiém chiing minh trong t6' tung hinh su.
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Abstract
Reversal of the burden of proof is an exception to the presumption of innocence principle in the
legal systems of some countries, seen as an important tool to establish the truth in criminal cases
and limit preliminary justice. This article analyzes and evaluates the regulations on reversing
the burden of proof in the legal systems of several countries, focusing on their prominent and
distinctive features. From there, it draws lessons for Vietnam in studying and learning from
foreign legal provisions on reversing the burden of proof in criminal proceedings.
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guyén tic “suy dodn vo toi” [a mot nguyén tic quan trong trong

t6 tung hinh sy, dugce thé hién trong phdp luit qudc t€ cting nhu
cdc qudc gia va dugc coi la mot trong nhting co s6 cua tu do, cong ly va hoa
binh cta nhan loai.! Tinh thin cua nguyén tic nay dugc thé hién trong Tuyén
ngon Qudc té€ vé Nhan quyén nam 1948,2 va moét lan nta duge khang dinh
trong Cong udc Lién hop qudc vé Quyeén dan sy va chinh tri nim 1966 rang
nguoi bi cdo budc la pham to1 hinh su c¢é quyeén dugc coi la vo té1 cho téi khi
hanh vi pham t6i ctia ngusi d6 duge chiing minh theo phdp luat.’

Lan dau tién trong lich st lap hién caa Viét Nam, Hién phdp nim 2013 da
ghi nhan quyén dugc suy dodn vo to1: “Nguoi bi budc tod1 duge coi la khong cé
t01 cho dén khi duge chiing minh theo trinh tu luit dinh va ¢é ban dn két t61
cua Toa dn da ¢6 hiéu luc phdp luat” (khoan 1 Piéu 31). Xudt phit tit quy dinh
cua Hién phdp va nham bao dam quyén dugc suy dodn vo téi ctia ngusi bi bude

1 Tran Vin D¢, “Nguyén tic suy dodn vo toi trong phdp luat hinh sy Viet Nam”, Online Experts
Workshop — The Presumption of Innocence, Vol. 01, 2020, tr. 72.

2 biéu 11 Tuyén ngon qudc t&€ vé nhan quyén nim 1948.

3 Khoan 2 Pieu 14 Cong udc Lién hop qudc vé quyén dan sy va chinh tri nim 1966.
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to1 dugc thyc hién trén thuc t& Dieu 13 Bo luat T6 tung hinh sy (BLTTHS)
nim 2015 quy dinh “Nguyén tic suy dodn vo t61” nhu sau: “Ngudi bi buoc toi
dugc coi la khong ¢6 o1 cho dén khi duge chiing minh theo trinh ty, thu tuc
do B¢ luat nay quy dinh va ¢6 ban dn két tdi ctia Toa dn da ¢6 hi¢u luc phdp
luat. Khi khong du va khong thé 1am sdng t6 can ci dé budc o1, két to1 theo
trinh ty, tht tuc do Bé luat nay quy dinh thi co quan, ngudi c6 thim quyén tién
hanh t6 tung phai két luan ngusi bi budce to1 khong ¢6 t61”.

Nhin chung, trong phdp luat qudc t&, cha thé ¢6 trich nhiém ching
minh (TNCM) la mot phan cua nguyén tic suy dodn vo toi. Tuy nhién, d6i
v6i Viét Nam, cha thé ¢6 TNCM lai duge quy dinh 6 nguyén tic xdc dinh
su that vy dn (Bi¢u 15 caa BLTTHS nam 2015). Cu thé, TNCM t61 pham
thudc vé co quan ¢6 thim quyén tién hanh t6 tung, va diém ding chu y la
nguoi bi budc t61 cé quyén nhung khong budc phai chiing minh [a minh vo
to1.* Tuy nhién, phdp luat t§ tung hinh sy cia moét s6 quéc gia trén thé gidi
dang ton tai mot quy dinh vé ching minh di ngugc lai véi nguyén tic “suy
dodn vo6 t01”, duge biét dén vdi tén goi la “dio ngugc TNCM”.

Veé tinh hinh nghién ciu, “dio ngugc TNCM” la mot thuat ngtt mdi
mé d6i vdi phdp luat t6 tung hinh sy ctia Viét Nam. Chua ¢6 tdc gia Viét
Nam nao nghién ciu vé dé tai nay. Tuy nhién, d6i véi phdp luat qudc t€, vin
dé nay khong con xa la d61 véi cdc nha nghién ciu. Pa ¢ khong it nhiing
cong trinh nghién ciu vé “dio ngugc TNCM” trong phdp luat mot s6 qudc
gia trén thé gidi.”

2. Nhan thic chung vé dao ngudc trach nhiém chiing minh trong
t6 tung hinh su
2.1. Khdi niém ddo ngugc trdach nhiém ching minh

Thuat ngtt “dao ngugec TNCM” la mot thuat ngut phdp ly khong qud xa
la d6i véi phdp luit t8 tung hinh sy ctia cdc nudc trén thé gidi. Trong tiéng
Anh, ¢6 nhieu cich d€ néi vé thuit ngii nay, nhung nhin chung, ¢6 hai cich
pho bién, d6 La “reverse the burden of proof” va “burden of proof reversal”’. Hién nay,

4 Vin dé chu thé ¢6 trdch nhiém chiing minh con duge dé cap tai Dieu 108 ctia BLTTHS nim 2015,
cu thé quy dinh viéc xdc dinh nhing ching ci thu thip duge phii bio dim du dé gidi quyét vu
dn hinh sy. Ngusi ¢ thim quyeén tién hanh t6 tung trong pham vi nhiém vy, quyén han ctia minh
phai kiém tra, dinh gid day du, khdch quan, toan dién moi chuing cu da thu thap dugce vé vu dn.

5 Noi dung “dao ngugc trich nhiém ching minh” dugc dé cap trong ba bai viét tai Ky yéu:

Online Experts Workshop — The Presumption of Innocence, nam 2020, gom: Go Lisanawati, “Hién
trang cia Nguyén tdc Suy dodn vé tgi trong phdp ludt chéng ria tién cia Indonesia, 2020,
Shruti Bedi, “Gid dinh vé vo t6i va cac diéu khodan trach nhi¢m nguoc: Tinh trang tai phan hinh s va hién
phdp 6 An Dg, 2020”; Aurélie Bergeaud-Wetterwald, “Y nghia va viéc dp dung nguyén tdc suy dodn
v6 t6i trong phdp ludt Cong Hoa Phdp, 2020”. Trong cic tap chi quéc t€, ¢6 nhiing cong trinh néi
bat nhu: Adinda Putri Jade, Yaris Adhial Fajrin, Diah Nadia Putri, Aisya Sanghra Devi Nugraha,
“The Reverse Burden of Proof in Indonesia’s Money Laundering Crime: A Review”, Lentera
Hukum, Vol. 7, Issue 3, 2020; Alvi Syahrin, M. Hamdan, Dedi Harianto, “Penerapan pembuktian
terbalik dalam perkara gratifikasi”, USU Law Journal, Vol. 4, No. 2, Maret 2016; Kuan Chung
Ong, “Statutory Reversals of Proof: Justifying Reversals and the Impact of Human Rights”, 32 U.
Tas. L. REV, 2013; Jeswin James, “Constitutionality of Reverse Burden of Proof: Sections 29, 30
of POCSO Act”, International Journal of Law Management & Humanities, Vol. 5, Iss. 3, 2022.
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phdp luat qudc t&€ ciing nhu phdp luat cta cdc nudc trén thé giéi chua ¢6 dinh
nghia vé “diao ngugc TNCM”. Tuy nhién, c¢é khong it hoc gia dua ra khdi
ni¢m veé vin dé nay.

Theo hoc gid Sahuri, dio nguigc TNCM la sy khing dinh ring bi cdo
da bi két 01 trude khi anh ta ¢6 thé ching minh trude tda rang minh vo t61.°
DPay [a dinh nghia qud hep, béi vi khdi niém khong thé hién duge noi ham
cta dio ngugc TNCM ma chi tiép can theo hudng néu ra mot dic diém cua
nguyén tic nay. Trong khi d6, cdc tdc gia Alvi Syahrin, M. Hamdan va Dedi
Harianto cho ring dio ngugc TNCM duge hiéu Ia néu bi cdo ¢6 thé ching
minh dugc ring minh khong pham t6i thi Toa dn ¢6 thé si dung bang ching
nay lam co sé dé€ tuyén b ring cdo budc khong duge chiing minh.” Khdi
niém nay thé hién khd day da néi ham cia dio ngugec TNCM. Déi vdi tdc
gid Jeswin James, ddo ngugc TNCM chi dugc dp dung khi co quan cong t&
xdc lap duge mot s6 su kién co ban nhit dinh. Bi cdo trong trudng hop nay sé
¢6 quyeén ching minh ring minh khong vi pham cdc quy dinh cua phdp luat.®
Khdi ni¢m nay khong xem vi¢c ching minh cta nguoi bi budc t61 la nghia
vu hay trich nhiém, ma chi xem d6 la quyén. Cic tdc gia Wicipto Setiadi va
Beniharmoni Harefa nhan thdy dio ngugc TNCM L mot quy tic ngoai 1¢
lién quan dén nghia vy chiing minh vén thuoc vé Cong td vién, theo dé dit
ra nghia vy cho bi cdo ching minh ring minh khong pham toi nhu bi cdo
buoc.” Véi quan diém nay, dio ngugc TNCM khong vi pham nguyén tic
“suy dodn vo toi” ma chi Ia ngoai ¢ cia nguyén tic do.

Theo phdp luat t8 tung hinh sy, TNCM thuéc vé cic co quan tién hanh
t6 tung nhim xdc dinh sy that vy dn. Trong mot s¢ trudng hop dic biét,
TNCM bi dido ngugc cho ngusi bi budce td1 nhung khong phii la ddo nguoc
hoan toan ma ¢6 sy can bang gitia cdc chu thé. Tu nhiting khdi niém viia trinh
bay, tdc gia dé xuit cdch hiéu vé “dio ngugc TNCM” nhu sau: “Dio ngugc
TNCM [a mot ngoai 1¢ ctia nguyén tic suy dodn vo tdi trong phdp luat cta
moét s6 qudc gia. Nguyén tic nay chi duge dp dung trong trusng hop bén
buoc to1 da thu thap duge nhiing chiing cu co ban dé€ xdc dinh nghi pham caa
vu 4n nhung chua du ching ci thuyét phuc d€ buoc to1, khi d6, TNCM sé
dugc ddo nguge cho bén bi buoc to1. Néu bén bi budce td1 khong thé dua ra
nhung chiing cu dé chiing minh ring minh vo to1 thi chiing t6 ngusi bi buéc
t01 ¢4 tO1 trong trudng hgp nay”.

2.2. Ddc diém cia ddo ngugc trach nhiém chiing minh
bio ngugc TNCM mang nhiing dic diém sau:

6 Sahuri. L, “Reversed Evidence Urgency in Case Corruption in Indonesia”, Journal of Law,
Policy and Globalization, Vol. 72, 2018, tr. 59.

Alvi Syahrin, M. Hamdan, Dedi Harianto, tldd, tr. 90.

Jeswin James, tldd, tr. 1121.

Wicipto Setiadi, Beniharmoni Harefa, “The Principle of Reversal Burden of Proof in Act of
Money Laundering in Indonesia”, International Journal of Innovation, Creativity and Change, Vol.
9, Iss. 7, 2019, tr. 202.
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Thit nhdt, TNCM su that vu dn dugc giao cho bén khong thusng xuyén
mang trich nhiém nay. Thong thuong, TNCM thudc vé cdc co quan tién hanh
t6 tung. Khi khong du va khong thé lam sing t6 cin cd dé buoc t61, két to1 theo
trinh ty, tha tuc luat dinh thi co quan, ngudi ¢ thdm quyén tién hanh t6 tung
phai két luan ngudi bi budc td1 khong ¢o t61. Pay duge xem la thong 1¢ chung
cua qudc t€. Tuy nhién, d6i véi phdp luat cia mét s6 qudc gia, trong nhiing
trudng hgp chi c¢é ngudi bi budc t1 [a ngusi biét chinh xdc su that ctia vy dn,
viéc d€ cho nguoi bi budc t61 ching minh Ia hop ly trong trusng hop doé.

Thit hai, dao ngugc TNCM khong duge dp dung déi véi moi loai to1
pham ma chi dugc dp dung d6i véi mot s§ td1 pham nhit dinh. Pon cu, déi véi
cdc t01 pham lién quan dén linh vuic s6 htiu trf tué, ngudi bi budce 61 thusng cé
TNCM ring minh khong xAm pham dén quyén tdc gid, quyén sé htiu cong
nghiép... ctia ngudi khdc. Bén canh d6, nguyén tic nay con duge dp dung doi
v6i cdc t01 pham vé ma tiy. Theo d6, ngusi bi budc toi c6 TNCM ring minh
khong biét hoic khong lién quan dén cdc hanh vi san xuit, mua bdn, tang tru
va van chuyén trdi phép chit ma tiy. Pic bi¢t, dio ngugc TNCM dugce dp
dung nhi¢u nhét d6i véi nhém o1 pham vé tham nhang, cu thé Ia t1 rta tién
va toi lam giau bat hop phdp."” Trong trudng hop nay, ngudi bi buoc toi phai
dua nhting chiing ci ching minh ring ngudn tai sin ma minh hi¢n ¢6 Ia hgp
phdp. Néu khong chiing minh dugc thi chiing té tai san nay ¢6 dugce tii nguon
bat hop phdp. Nguyén tic nay con 6 thé duge dp dung d6i véi nhiing toi danh
khdc nhung 6 tan suit it hon va trong nhiing trudng hop that sy can thiét.

Thit ba, vé mic d6 ching minh, TNCM khong ddo ngugc hoan toan vé
phia ngudi bi budc to1 ma c6 su két hgp hai hoa gitia bén budc to1 va bén bi
buoc td1. Khi bén budce toi da xdc lap duge nhiing chiing cii co ban nhét dinh,
TNCM mdi duge dio ngucc cho bén bi budc to1. Ty 1¢ cua su phan chia
TNCM tuy thudc phdp luat cua tling quéc gia, loai td1 pham cu thé, muic do
nghiém trong cua hanh vi va nhi¢u yéu t6 khdc (s¢ dugce phan tich 6 phin 3).

Thit tu, dao ngugc TNCM va suy dodn v6 td1 ¢é méi lién hé mat thiét véi
nhau. Theo triét hoc Mic - Lénin thi day la sy théng nhit va ddu tranh gitia cic
mit d6i lap."! Cu thé, hai nguyén tic nay déu hudng dén mét muc dich chung
Ia ddm bao cho hoat dong t6 tung dugce hi¢u qua. Trén thyc &, nguyén tic suy
dodn vo to1 c6 nguy co bo lot to1 pham, béi vi khi khong du va khong thé lam
sdng to cin cud dé buoc to1, két ti theo trinh ty, tha tuc do Bo luat nay quy dinh
thi co quan, ngudi ¢ thim quyén tién hanh t6 tung phai két luan ngudi bi budce
t01 khong ¢6 t61. Trong khi d6, viéc dio nguoc TNCM lai gép phan han ché
10 Dugc quy dinh tai Bieu 20 cua Cong udc Lién hop quéc vé chong tham nhuang (the United Nations

Convention Against Corruption, UNCAC)) va duge dinh nghia la viéc tai san caa mot cong chuc

ting ddng ké so véi thu nhap hop phdp ctia cong chiic ma cong chuc nay khong gidi thich duge

mot cich hop ly ve ly do ting ding ké nhu vay.

11 Nguyén Viét Thong (chu bién), Gido trinh Nhing nguyén ly co bdn cia chit nghia Mdc Lénin,
Nxb. Chinh tri quéc gia, Ha Noi, 2009, tr. 31.
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tinh trang bé lot td1 pham vi ¢6 nhiing td1 pham ma chi ngudi thyc hién maéi
biét ro su thit vu dn, viec d€ ho ching minh minh vo téi Ia hgp ly.
2.3. Uu diém cha ddo nguoc trdach nhiém chiing minh

Nhiéu cong trinh nghién ciu cho thidy dio ngugc TNCM mang lai
nhiéu l¢i ich, d6 1a Iy do ma nguyén tic nay cang dugce phdp luat cic quéc gia
chap nhan. Nhung uu diém dé duge thé hién 6 cic phuong dién sau:

Thit nhdt, nguyén tic nay han ché hiéu qua tinh trang bo lot td1 pham.
C6 thé khang dinh ring, trong mo hinh t6 tung hinh sy ctia Viét Nam, tinh
thim vin van dugc thé hién ro6 nét. M6 hinh t6 tung thAim vin nay dya trén
nén tang quan hé cong, va vi vy, né cé mot h¢ théng cdc nguyén tic dic
trung ctia minh. Cdc nguyén tic chu dao dic trung bao gdbm nguyén tic
cong td hay con goi [a nguyén tic vé trich nhiém khéi t6, nguyén tic phip
ché&, nguyeén tic vé xdc dinh sy that khich quan (xdc dinh chan ly vat chit) va
nguyén tic suy dodn cd t6i."?

Thit hai, viéc ddo ngugc TNCM giam dp luc cho bén budc to1. Thuc
tién giai quyét vu dn hinh su dang ton tai khuynh huéng nhin nhan bi can,
bi cdo nhu Ia ngudi da duge coi Ia pham té1, dir 161 cua ho chua duge chiing
minh. Trong tim ly hoc, khuynh hudng dé dugc goi 1a khuynh hudng “budc
t01”, con luat hoc thi goi d6 Ia “suy dodn ¢6 t6i”."* Chinh nhting dp luc nay
da dan dén nhiéu han ch€ d61 véi ngudi tién hanh t6 tung nhu: (i) ¢6 tu tudng
col nguoi bi budce to1 la ngudi ¢6 to1; (i) tuan thu khong nghiém chinh thu
tuc t6 tung trong qud trinh giai quyét vu dn; (111) két to1 khi khong du chiing
cu thuyét phuc'. Thong qua viéc nguyén tic dio ngugec TNCM cho ngusi
bi buoc td1, viec d€ ho dua ra nhting chuing cd, lap luan va ching minh ring
minh vo t01 gép phan giam bét dp luc cho nhtng nguosi tién hanh td tung,
hi¢u qui phong, chéng té1 pham tii d6 cting duge nang cao.

Thit ba, thoi glan gidi quyét vu dn sé nhanh chdng, tiét kiém cho ngan
sich nha nudc. Thong thudng, hoat dong cia cdc co quan tién hanh t& tung
ndi chung va hoat dong diéu tra hinh sy ndi riéng tén khong it nhan luc va
vat luc. Pac biét Ia d61 véi nhiing vu dn phuic tap, viéc chiing minh to1 pham
Ia ditu v6 cuing khé khin, cic CQ THTT phéi gia han khién cho vu dn tri
hoan, kéo dai. Tuy nhién, véi nguyén tic dio ngugc TNCM, viéc ching
minh di dugc chia sé moét phan cho ngudi bi budc toi. PéE khong bi xem Ia
6 t01, ngudi bi budc tod1 phai ¢6 thdi do nhiét tinh hgp tic cung cip chiing
cd nham ching minh minh v6 toi. Tit d6, qud trinh t6 tung sé tré nén nhe

12 Piro Tri Ug, “Suy dodn vo6 toi — Nguyén tic Hién dinh quan trong trong B¢ luat TS tung hinh su
Viét Nam nam 20157, Online Experts Workshop — The Presumption of Innocence, Vol. 01, 2020, tr. 19.

13 Pao Tri Uc, “He théng cdc nguyén tic co ban cua t§ tung hinh sy Viét Nam theo Bo luat
T6 tung hinh sy nim 2015”, trong sich Nguyén Hoa Binh (chu bién), Nhiang ni dung mdi ciia
theo B¢ ludt 16 tung hinh sy nam 2015, Nxb. Chinh tri Quéc gia, Ha Noi, 2016, tr. 73.

14 Nguyén Ngoc Chi, “Nguyén tic suy dodn vo toi trong phdp luat va viéc dp dung trong thuic
tién t6 tung hinh sy & Viet Nam”, Online Experts Workshop — The Presumption of Innocence, Vol.
01, 2020, tr. 97.
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nhang hon, nhanh chéng hon va tiét kiém hon cho ngan sich nha nudc.
2.4. Nhuogc diém cia ddo nguoc trdach nhiém ching minh

Bén canh nhting uu diém ma nguyén tic dio ngugc TNCM mang lai
thi nguyén tic nay cang c6 khong it nhuge diém. D6 cung chinh la ly do dio
ngugc TNCM chua nhan dugce su ung hé cua phdp luat qudc t& va phdp luat
qudc gia, trong d6 ¢ Viét Nam.

Thit nhdt, viéc ngudi bi budce t0i c6 TNCM c6 thé phan dnh mot xa hoi
thiéu ty do, dan chu. Trong mot xa hoi dan chu, nhiing quyén luc nha nudc
vé ditu tra, truy t6 to1 pham, xét xu va cudng ché nguoi bi budc to1 sé duge
thuc thi theo cich khong can thiép mot cdch khong cian thiét vao cic quyén
cong dan."” Pitu nay c6 nghia Ia TNCM t6i pham phai thuoc vé nha nudc,
cdc CQ THTT chu khong phai thu¢c vé ngusi bi budc toi. Mot khi mai
quan h¢ gitia nha nudc va ngudi bi buoc toi mat di su can bang do téng thé
quyen luc gitia cic bén ¢6 su chénh léch qud 16n, dan dén su bit cong, oan sai
la ditu kho tranh khoi.

Thit hai, hau qua ctia viéc bi két dn [a v cing nang né. Viéc dp dung dio
ngugc TNCM mic dut ¢6 thé lam giam ty 1¢ bo lot t61 pham nhung cé nguy
co lam ting ty 1¢ Iam oan nguoi vo to1. Ve ban chit, ché tai hinh sy Ia ché ta
nghiém khic nhit, xAm pham rit I6n dén quyén co ban cia con ngusi. Pon
cti, hinh phat tién sé tic dong dén quyeén s6 huu cta cd nhan, nhung hinh phat
th sé tic dong dén quyen tu do cua con ngusi. Pic biét, hinh phat td hinh sé
tic dong truc ti€p dén quyeén dugce séng ctia con ngudi. Ngoai ra, khi bi két dn,
bi cdo con phii d61 mit vdi su chi trich ning né cta xa héi. Chinh vi nhing lé
trén, Nha nudc néu muon han ché cic quyén co ban cta con ngudi thi ban dn
dugc cho ra phai xuét phdt ti qud trinh t6 tung cong bing. Piéu nay cing da
dugc quy dinh trong nhiéu vin kién vé nhan quyén khdc nhau, ching han nhu
bitu 14 cta Cong udce Lién hop quéce vé Quyeén dan su va chinh tri nim 1966
ma Viét Nam la thanh vién. Ngoai ra, khi phdt hién oan sai, nha nudc chang
nhting ¢6 trich nhi¢m boi thuong cho “nan nhan” ma con bi mit uy tin trudc
cong ching. Nhu vay, viéc dp dung nguyén tic dio ngugc TNCM can xem
xét, can nhic ky luong dé€ trdinh mang lai nhting hau qua ddng tiéc.

Thii ba, dao ngugc TNCM chua dugce su ung ho caa phdp luat cdc
quéc gia trén thé gidi vi di ngugce lai véi nguyén tic suy dodn vo tdi va mot
s6 quyeén con ngudi khdc.'® Cu thé, quyén im ling dugc phdp luat quéc t&
cong nhan ring ngusi bi budce toi khong bi ép budc dua ra 161 khai chéng lai
minh, khong bi bu¢c phai nhan Ia minh ¢6 t6i."” R rang, vdi viéc dio ngugce

15 Andrew Ashworth, “Four Threats to the Presumption of Innocence”, The International Journal
of Evidence and Proof, 2000, tr. 73.

16 Shruti Bedi, “Gia dinh vé vo6 to1 va cdc diéu khoan trich nhiém ngugc: Tinh trang tai phin
hinh sy va hién phdp 6 An D6”, Online Experts Workshop — The Presumption of Innocence, Vol.
02, 2020, tr. 100.

17 Khoan 3 Diéu 14 Cong udc Lién hgp qudc vé quyén dan su va chinh tri nam 1966.
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TNCM, khi chua ¢6 day di nhtng chiing cd ma da ngim dinh mot nguoi la
to1 pham thi hoan toan bit g1 cho ho, dic biét khi yéu t6 nhan than cia nguosi
t1¢n hanh t& tung khong tich cuc (da tiing pham t01 trude d6, trinh d¢ van héa
kém, khong c6 nghe nghiép 6n dinh...). Ngudi tién hanh t6 tung c6 thé lgi
dung nguyén tic nay ma chuyén hét nghia vy chiing minh cho ngui bi buéc
t01, hodc tham chi giy dp luc cho ngudi budc toi d€ nhan héi 1o,"™ tii d6 dan
dén su bit cong trong hoat dong t6 tung. Nhu vay, viéc dio ngugc TNCM
ching nhting khong thé thuc hién muc tiéu gia ting hiéu qua xét xtii ma con
c6 nguy co lam ting ty 1¢ t61 pham.

3. Quy dinh cua Cong udc Lién hop quéc vé Chong tham nhing va
phap luat cia Anh, Indonesia va An Do ve dao nguoc trach nhiém
ching minh trong t6 tung hinh su

3.1. Quy dinh Cong uoc Lién hop quoc vé Chong tham nhiing

Trong cdc diéu udc qudc té, quy dinh vé dio ngugc TNCM khong
phéi dugc dp dung vdi tit ca cdc nhém td1 pham ma chi tip trung vao nhém
to1 pham vé tham nhung. Quy dinh nay [in dau tién dugc dé cap 6 Cong
udc Lién hop qudc vé Chéng tham nhung (United Nations Convention Against
Corruption, UNCAC). Cu thé, Dieu 31(8) UNCAC quy dinh ring: “Cic
quéc gia thanh vién ¢6 thé xem xét kha nang yéu cau ngusi ¢6 hanh vi pham
tO1 phai chiing minh ngudtn géc hgp phdp cuia tai san bi cho la do pham té1
ma ¢6 hoic tai san khdc chiu tich thu, trong chiing muic ma yéu cau nay phai
tuan theo cdc nguyén tic cin ban cta phdp luat quéc gia va véi tinh chit caa
hoat dong xét xti va cdc hoat dong t6 tung khdc”.

Trong Cong udc nay, cdc bén tham gia rit than trong khi thio luin vé
ddo ngugc TNCM. Diéu nay duge phan dnh thong qua thdi d¢ cua phdi doan
tham gia tai hoi nghi thio luan vé du thio cong udc. Cdc qudc gia da khong dat
dugc sy nhit trf d61 véi dieu khoan sé duge quy dinh nhu mot phin cta cong
udc nay. Mot s6 qudc gia cho ring cdc dieu khoan vé dio ngugc TNCM vi
pham nguyén tic suy dodn vo toi va quyén chéng lai viéc tu budce tdi. Su phan
déi ddng ké nhit cht yéu dén tii cdc nude thuoc Lién minh chau Au (European
Union, EU) va My. Cic phan dé1 lién quan dén Hién phdp cua cdc qudc gia
tuong ting va su gin két cia cic qudc gia thanh vien EU véi Cong udc chau Au
vé nhan quyén, trong dé nghiém cdm cdc dieu khoan vé dio ngugc TNCM.
3.2. Quy dinh cia phdp ludt Anh

O Anh, “dio ngugc trich nhiém ching minh” khong duge quy dinh
chung 6 mot van ban phdp luat nhit dinh ma duge dan tri trong nhing dao
luat chuyén nganh va cdc dn 1¢ nhu sau. Vi dy, khoan 2 Biéu 28 ctia Pao luit
vé ma tiy nim 1971 dp dit mot phan TNCM cho bi cdo."” Khodn 5 Piéu 92
18 Alvi Syahrin, M. Hamdan, Dedi Harianto, #ldd, tr. 95.

19 Misuse of Drugs Act 1971, https://www.legislation.gov.uk/ukpga/1971/38/contents, truy
cap ngay 28/9/2023.




82 TAP CHI KHOA HQC PHAP LY VIET NAM SO 03 (175)/2024

Dao luat Thuong hi¢u nim 1994 quy dinh ring:* “Ngudi bi budc téi theo
phan nay ¢6 thé chiing minh ring anh ta tin ring c6 ly do hgp ly d€ st dung
diu hi¢u theo cich ma né da duge st dung hoic sé duge su dung ma khong
vi pham quyén ding ky nhan hi¢u”. Vé quy dinh nay, trong vu Rv S [2003]
1 Cr App R 602, CA*, thim phdn cho rang: “Lam gid Ia gian 1an trong kinh
doanh. D6 la mét vin dé nghiém trong hién nay. Hang gid ¢ tic dong kinh
t€ bat 101 d6i véi thuong mai chan chinh. N6 caing ¢é nhiing tic dong bt lgi
dén nguoi tieu dung vé chit lugng hang héa va doi khi dén suic khoe hoic
su an toan cua nguoi tiéu dung.” Do dd, dya trén co sé nay, viéc ddo ngugc
TNCM Ia hop ly, béi vi “nhting nguoi kinh doanh san phim ¢6 thuong hi¢u
déu nhan thiic dugc su can thiét phai dé phong hang gia. Ho nhan thuc dugc
su can thiét phai giao dich véi cdc nha cung cip ¢6 uy tin va luu git ho so
cting nhu nhting rai ro ho gip phai néu khong lam nhu vay”.?

T cdc phan tich trén, viéc dp dung dao ngugc nghia vu chiing minh
xudt phdt tli mong mudn dat dugc sy can bang gitia 1¢i ich chung cua xa hoi
v6i quyén cua ngudi bi budce toi. Theo tic gid Kuan Chung Ong,” dé ¢6 thé
dp dung dido ngugc TNCM, phii xem xét cdc tiéu chi sau day:

Mot la, muic d6 nghiém trong caa hanh vi pham té1. C6 ba yéu t& chinh
dé xdc dinh muic do nghiém trong ctia hanh vi pham téi : (i) hinh phat quy
dinh cho hanh vi pham t61 d6; (11) su k¥ thi, 1én dn cua xa héi d6i véi to1 pham
d¢; (i) hau qua ma to1i pham d6 giy ra d6i véi nan nhan va xa hoi.

Hai la, su khé khan vé chiing cd, ching minh. Khi xem xét viéc ¢ nén
dp dung dio ngugc TNCM hay khong, Toa dn ¢6 thé can nhic sy can bang
trong nghia vu ching minh gitia bén buoc td1 va bén bi buoc tdi. Cu thé,
Toa dn sé xem xét muic d6 kho khin ma co quan cong t6 gip phii trong viéc
ching minh t¢1 pham cua bi cdo. Ngugce lai, néu bi cdo gip kho khin trong
viéc ching minh minh vo t0i thi cting cho thay sy mit can bang vé chuing cu.
Tu d9, ¢d hai trudng hop nén dp dung nguyén tic dio ngugc TNCM. Thii
nhdt, khi bén cong t6 phai chiing minh phu dinh. Cu thé, nhiém vy cta bén
cong t6 Ia phai chiing minh ring khong mét ai khic ngoai bi cdo pham tdi
trong trudng hop nay (universal daim); trong khi dé, nhi¢ém vu cta bi cdo chi
can ching minh minh khong pham toi (existential claim).** Thit hai, bén cong
t6 phai chiing minh hiéu biét dic biét cua bi cdo, néi cich khdc Ia nhuing dieu
ma chi bi cdo la nguoi hiéu 16 nhu trang thdi tinh than cua bi cdo tai thoi diém
pham t¢i hay hiéu biét sau sic vé mot van dé thuoc linh vuc dic thi nao dé.

20 The Trade Mark 1994, https://www.legislation.gov.uk/ukpga/1994/26/contents, truy cip
ngay 28/9/2023.

21 Rv S1CrApp R 602, CA, https://www.bailii.org/uk/cases/UKHL/2003/28. html, 2003,
truy cip ngay 28/9/2023.

22 sRv S[2003] 1 CrApp R 602, CA, doan 52.

23 Kuan Chung Ong, fldd, tr. 6-17.

24 Kevin W. Saunders, “The Mythic Difficulty in Proving a Negative”, Sefon Hall Law Review,
No. 15, 1985, tr. 276-283.
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Ba la, yéu t& chinh trong ciu thanh t6i pham. Viéc chiing minh cic tinh
i€t vu viéc c¢é phit hop vdi cdc yéu t6 ciu thanh to1 pham, nhit 1a yéu t
chinh, Ia nhiém vu ctia bén cong t6. Néu bén cong t6 dao ngigc TNCM déi
vdi nhiing yéu t6 nay thi khi ning cao Toa dn sé bdc bé né do nhan thiy su
bat cong ma bi cdo phai ginh chiu va rai ro dan dén oan sai. Tuy nhién, néu
vin dé duge dio ngugc TNCM la mét yéu t6 “khong thiét yéu” d6i véi hanh
vi pham téi thi ¢6 thé duge xem xét. Pon cu, gia st d6i véi to1 giét ngudi,
hanh vi giét nguoi khién nan nhan ti vong la yéu t6 chinh d€ ciu thanh to1
giét ngudi. Néu bén cong t6 dp dung dio ngugc TNCM thi chic chin sé
bi Toa dn bic bo. Néu yéu t6 duge dao nguge cho bi cdo chiing minh nhu
“bénh tam than”, “mat tr1”. .. thi cé thé dugc xem xét.

Nhu vay, ¢6 thé thiy ring viéc dp dung dio ngugc TNCM trong phdp
luat Anh khong phai thuc hién moét cich tuy tién ma 6 tinh h¢ théng, logic
rit cao. Diéu d6 dugce thé hién qua so do dudi day:

1. Cé cin thist phii 4p dung nguyén tie
dao ngree trach nhigm ching minh khong?

w
Ehang

2. Hinh i pham tdico
nghifm trong khong?

Baongroc trach < Ca
nhiém ching minh Ehéng
kho dwore duy tri
1 Co . 3.Dio nguoe trach nhism chimg

minh ¢6 tic ddnglen yiu td chinh
ciia ciu thanh t4 pham khing?
Ehing
Ehong

4.Cé swmit -::ﬁ.ﬂbéﬂg vé
chrng cir khimg?

Co

bao ngroe trich nhiém ching
minh ¢é kha ning dwoc ap dung

So do6 dp dung ddo ngugc trach nhi¢m chiimg minh®

25  Kuan Chung Ong, fldd, tr. 21.



84 TAP CHI KHOA HQC PHAP LY VIET NAM SO 03 (175)/2024

3.3. Quy dinh cia phdp ludt Indonesia

O Indonesia, dio ngugc TNCM duge quy dinh trong nhi¢u vin bin
phdp luat khdc nhau.

Thit nhdt, Dieu 97 va Pieu 98 cia Dao luit vé Ma tiy nim 2009 quy
dinh rang: “Vi muc dich di¢u tra, kiém tra tai phién toa, bi can, bi cdo c¢6
nghia vy cung cip thong tin vé toan bo tai san, tai san cua vg, chong, cdc con
va bit k¥ cd nhan, t6 chiic nao ma anh ta biét hoic bi nghi ng6 ¢6 lién quan
dén toi vé ma tiy va tién chit ma tiy do bi can, bi cdo thuc hién” va “Tham
phin cé quyén yéu cau bi cdo chiing minh toan b tai san, tai sin cta v,
chong, con va ctia cd nhan, t6 chic khdc khong ¢6 nguon gdce tit toi pham
ma tdy va tién chit ma tiy do bi cdo pham t0i”. C6 thé thdy ring, toi pham
vé ma tuy ¢6 tinh nghiém trong cao va viéc ching minh la khong dé dang,.
Vi thé, viéc dp dung nguyén tic ddo ngugc TNCM la phit hop trong trudng
hop nay.

Thit hai, Diéu 22 cia Pao luat vé Bao v¢ nguoi tiéu dung nam 1999 quy
dinh ring: “Chiing minh liéu c6 yéu t6 sai st trong vu dn hinh sy nhu quy
dinh tai khoan 4 Diéu 19, biéu 20 va Diéu 21 hay khong la trach nhi¢m cua
chu thé kinh doanh ma khong lam mit di kha ning cta cong t6 vién trong
viéc dua ra bang chiing”. Thong qua quy dinh nay, c¢6 thé thiy ring TNCM
khong chuyén hoan toan vé phia nguoi bi budc to1 ma ¢6 sy phan chia trich
nhiém véi bén cong t6. Bén canh d6, d61 véi to1 pham veé linh vuc nay, nhting
chu thé kinh doanh Ia ngusi ¢6 hiéu biét sau vé linh vic cia minh nén viéc
dp dung nguyén tic dio ngugc TNCM mang lai hiéu qua hon.

Dic biét, khi nhic dén Indonesia, diém dic trung nhit cia nguyén tic
dio ngugc TNCM chinh Ia viéc dp dung nguyén tic nay déi véi tdi pham
veé ria tién. Cu thé, Diéu 77 va Diéu 78 cia Pao luat vé phong, chong ria
tien nim 2010 quy dinh ring bi cdo c6 nghia vu ching minh tai san cia minh
khong phai Ia tai san do pham toi ma ¢é. Khi xem xét tai phién toa, thim
phdn ra lénh cho bi cdo ching minh ring tai san lién quan dén vu dn khong
c6 nguodn gdéc hoidc lien quan dén hanh vi pham t01. Theo d6, bi cdo chiing
minh ring tai san lién quan dén vu dn khong c6 ngudn gée hoic khong lién
quan dén hanh vi pham ti bing cich dua ra day du bing ching. Nhu vay,
do muic d¢ tham nhting ngay cang kho chiing minh, nguyén tic nay duge coi
2 mot nd luc cd thé tao dieu kién thuan 161 cho viéc vach tran hanh vi tham
nhtng. Pong thoi, day duge xem la sy né1 luat héa quy dinh tai Dieu 31(8)
caa UNCAC.

Theo tic gia Go Lisanawati, viéc dio ngugce nghia vy chiing minh sé
khong trdi véi nguyén tic suy dodn vo toi, va né cting khong duge xdc dinh

26 Go Lisanawati, “Hién trang ctia Nguyén tic Suy dodn v6 toi trong phdp luat chéng ria tién
cua Indonesia”, Online Experts Workshop — The Presumption of Innocence, Vol. 02, 2020, tr. 31.
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Ia suy dodn ¢6 to1. B6i vi, khi xem xét méi lién hé gitia Dao luat vé Phong,
chéng ria tién nim 2010 vdi cdc luat khdc, Pieu 68 luit nay quy dinh ring
cdc thu tuc chiing minh phai duge tuan theo cic quy dinh chung cia Luat T6
tung hinh su. Pieu d6 ¢ nghia I, cong t6 vién phii chiing minh cdo trang da
dugc xay dung theo diing cic quy dinh caa Luat TS tung hinh su, dong thoi
c6 mot nghia vu mdi cho bi cdo phai ching minh vé tai sin ma minh cé. Cic
bi cdo phii trinh bay bing chiing phdp ly dé thuc hién nghia vy ma phdp luat
yéu ciu. Trong khi budc t1 bi cdo ve to1 ruia tién, cong té vién cting phai ¢
biang chuing phdp ly tuong uing véi cdo buoc.

Theo hai tic gia Wicipto Setiadi va Beniharmoni Harefa,” ddo ngugc
TNCM déi véi to1 pham rua tién [a mot phan nd luc trong viée ngin chin va
x6a bé to1 pham nay, do: (i) Tdc dong ctia viée ria tién da gy bat lgi cho xa
héi; (i1) Su phuic tap trong phuong thiic hoat dong caa to1 rtia tién. Pic biét,
viéc ching minh t6i pham con nhim muc dich truy tim, thu git tai san cia
hanh vi nay. Chinh vi nhiting di¢u nay ma viéc dp dung nguyén tic dio ngucc
TNCM nén dugc dp dung.

Nhu vay, d6i véi Indonesia, viéc dp dung nguyén tic dio ngugc TNCM
trong mot s trudng hop, d61 véi mot s to1 pham la can thiét.

3.4. Quy dinh cia phdp gt An D¢

Diém néi bat 6 An Do Ia viec dio ngugc TNCM dugce dp dung véi
nhom toi xAm pham tinh duc d6i véi tré em.” Theo tinh than cta Cong udc
Lién hop quéce vé Quyeén tré em, mot bo tieu chudn duge dat ra cho cdc quéce
gia thanh vién nhim dam bao lgi ich t6t nhit cho tré em. La mot thanh vién
cua Cong udc, dé thuc hién t6t nghia vu dugc giao, An D6 da ban hanh Dao
luat Bao vé tré em khoi to1 pham tinh duc nam 2012 (Protection of Children from
Sexual Offences Act, POCSO). Muc tiéu cua POCSO la bao v¢ tré em khoi
cdc hanh vi pham t61 qudy r6i tinh duc, tin cong tinh duc va khiéu dam, dong
thai quy dinh viéc thanh 1ap cdc Toa dn dac biét dé xét xu cdc tdi pham dé.
biém ding chu y a quy dinh tai DBieu 29 va Pi¢u 30 cua Dao luit nay, theo
do, “khi mot ngudi bi truy t6 vi thyc hién hojc tiép tay hoic c6 ging thuc
hi¢n bit ky hanh vi pham té1 nao theo muc 3, 5, 7 va muc 9 caa Pao luat
nay, Toa dn dic biét sé cho ring ngusi d6 da thyc hién hoic tiép tay hodc c6
ging thyc hién hanh vi pham t0i, nhu trudng hgp nay c¢6 thé xdy ra, trit khi
dieu ngugc lai duge ching minh”; va “(1) Khi truy t6 bit ki hanh vi pham t61
n20 theo Pao luat nay doi héi bi cdo phai ¢ trang thdi tinh than c6 thé pham
t01, Toa dn dic biét sé cho ring c6 ton tai trang thdi tinh thin d6 nhung né

27 Wicipto Setiadi, Bentharmoni Harefa, tldd, tr. 207.

28  Bén canh quy dinh nay con ¢é moét s6 ditu khoin theo luat dinh st dung cdc di¢u khoan dao
ngugc trich nhiém ching minh 6 An o Ia Luat Thuc phdm, 1954, Muc 10 (7-B); Luat Hang
hda thiét yéu, 1955, Muc 10C; Luat Hai quan, 1962, Phan 123, 138A va 139; Luat Quan ly ngoai
héi, 1999, Muc 39; Luat vé ma tiy va cdc chit hudng than (NDPS), 1985, Phan 35, 54 va 66; Luat
Thu€ tai san, 1957, Muc 35-O; va Luat Phong chéng tham nhung, 1988, Phan 20.
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s& bao chitia cho bi cdo dé€ chiing minh rang thyc t€ [a anh ta khong ¢6 trang
thdi tinh than nhu vay déi véi hanh vi bi budc t61 trong vu truy t6 d6. (2) Vi
muc dich cua phin nay, mét su kién duge cho Ia chi duge chiing minh khi
Toa dn Dic biét tin ring nd ton tai ma khong con nghi ngd hop ly nao chu
khong chi khi su ton tai cia né duge xdc lap béi chiing cud vugt tro1.” Pong
thoi, POCSO cung dua ra giai thich vé “trang thdi tinh than pham t¢1” bao
gom y dinh, dong co, hiéu biét vé moét sy viéc va niém tin hoic ly do dé tin
vao mot sy viéc.

Quy dinh nay tao ra hai quan diém déi 1ap véi nhau. Quan diém thu
nhit cho ring Bieu 29 va Dieéu 30 POCSO Act 2012 vi pham quy dinh
tai Piéu 21 cua Hién phdp An Po. Cu thé, theo tic gia Durga Das Basu,”
bi cdo hiau nhu khong ¢ khd ning tu vé va bi yéu cau dua ra bang chuing
tiéu cuc, bi buoc phai dua ra 161 khuyén va phai d6i mat véi viéc thim vin
chéo, ditu nay c6 thé budc toi chinh anh ta. Bieu 21 Hién phdp An Do
(stia d6i, b6 sung niam 2022) quy dinh ring: “Khong ai c6 thé bi tudc doat
tinh mang hoic quyén tu do c¢d nhan trii khi theo thu tuc do phdp luat quy
dinh”. Quyén s6ng va quyén tu do ctia mét ngudi chi ¢d thé bi han ché boi
tha tuc do phdp luat quy dinh, tha tuc nay phai, cong bing va hop ly. C6
thé thiy ring, nhém tdi pham nay bao gdm tit ca nhing ting 16p trong xa
hoi, trong d6 ¢ nhting ngusi khong cé ditu kién veé kinh t€ d€ nho luat su
bao vé¢. Cho nén, viéc chuyén TNCM cho ho la khong cong bing. Vi vay,
quy dinh nay trdi véi quy dinh ctia Hién phap An Po.

Ngugc lai, quan diém thu hai cho rang quy dinh nay khong vi hién.
Theo tdc gid Jeswin James,™ Dieu 29 va Piéu 30 khong vo hiéu héa nghia
vu ching minh ctia bén cong t6, va nhiém vu nay khong bao gio chuyén
sang bi cdo ma ludn do bén cong t& xdc lap. Nghia vy chiing minh theo luat
dinh déi vdi bi cdo chi Ia mét phan va né sé khong lam thay déi nghia vu co
ban cua cong t6 la xdc dinh cic tinh tiét co ban cdu thanh vy dn d6i véi bi
cdo. Do dé, quy dinh nay khong vi hién. Bén canh d6, khi néi vé quy dinh
tai Pigu 21 Hién phip An Do, Toa dn t6i cao trong vu Noor Aga v. State of
Punjab® cho rang suy dodn vo t0i [a mot quyén con ngudi duge quy dinh
tai Diéu 14(2) ctua Cong udc qudc t& vé cic Quyén dan sy va chinh tri. Tuy
nhién, n6 khong thé duge dinh dong vdi quyén va ty do co ban duge quy
dinh trong Pieu 21 cia Hién phdp An Do. Vi viy, viéc dio ngugc TNCM
s¢ khong vi pham cdc dieu khodn luat dinh khdc (tit nhién, phai duge hiéu
dudi géc do cdc nguyén tic khdc caa Hién phdp duge bio ddm nhu quy dinh

29 Durga Das Basu, Commentary on The Constitution of India 970 (8th ed. 2009); Jeswin James,
tldd, tr. 1117.

30 Jeswin James, tldd, tr. 1119 — 1120.

31 Noor Aga v. State of Punjab (2008) 16 SCC 417, https://indiankanoon.org/doc/1584447/,
2008, truy cap ngay 28/9/2023.
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trong Pizu 20 va 21 ctia Hién phdp An Do).

Nhu vay, nguyén tic dio ngugc TNCM & An Po, mic dir ducce quy
dinh trong cdc vin ban phdp luit, van con giy ra nhiéu quan diém déi ngugce
nhau vé viéc dp dung, tii d6 yéu cau cdc CQ THTT phai hét stic than trong
dé tranh viéc xAm pham dén quyén con nguoi.

4. Kinh nghiém d6i véi Viét Nam trong viéc nghién cuu, hoc tap
quy dinh cua phap luat nuéc ngoai vé dao nguoc trach nhiém ching
minh trong t6 tung hinh su

Trén tinh thian cta di¢u udc qudc t€ va kinh nghiém lap phdp cua mot s6
nudc trén thé gid, tic gid cé mot sé kién nghi déi véi Viét Nam vé quy dinh
dao ngugc TNCM nhu sau:

Thit nhdt, nén sta déi, bé sung Bieu 31(1) Hién phdp nim 2013 nhu
sau: “1. Nguoi bi budc to1 duge coi la khong ¢6 to1 cho dén khi duge chiing
minh theo trinh ty luat dinh va c¢6 ban dn két to1 cia Toa dn da ¢é hiéu luc
phdp luat, trir mgt s6 truong hop ludt dinh”. Viéc stia d6i nay Ia can thiét, béi vi
Hién phdp la luat “me”, luat g6c¢ cta cdc luat. Néu chi tap trung dieu chinh
phdp luat chuyén nganh thi kha ning cao quy dinh vé dio ngugc TNCM sé
vi hién.

Thit hai, nén stia d6i, b6 sung Pieu 15 BLTTHS nam 2015:

“TNCM toi pham thuoc vé co quan c6 thdm quyén tién hanh t6 tung.
Nguvi bi bugc 16i c6 quyén nhung khéng budc phdi chiing minh la minh vé tgi, trie
truong hop quy dinh tai Diéu 15a cia BY ludt nay.

Trong pham vi nhiém vy, quyén han ctia minh, ¢ quan ¢6 thim quyén
tién hanh t§ tung phai dp dung cdc bién phdp hgp phdp dé€ xdc dinh su that
cua vu dn mot cich khdch quan, toan di¢n va diy du, lam ro ching cu xdc
dinh ¢6 to1 va chiing cu xdc dinh vo té1, tinh tiét ting nang va tinh tiét giam
nhe trich nhiém hinh sy cia nguoi bi budce to1”.

Thit ba, b6 sung Diéu 15a vao BL TTHS nim 2015 nhu sau:

“Piéu 15a. Pio ngugc TNCM

Nguyén tic nay chi duge dp dung d6i vdi aac tgi pham quy dinh tai Diéu
225, 226, 324 B¢ ludt Hinh sy. Trong truong hop bén budc to1 da xdc lap
dugc nhiing chiing cu co ban nhit dinh vé viéc nguoi nay ¢6 hanh vi pham
t01, TNCM sé duge dao nguge cho bén bi budc to1. Néu bén bi bude todi
khong thé dua ra nhing chiing cu d€ chiing minh ring minh vo toi thi chiing
cu cuia bén buoc td1 xdc lap duoc xem la mgt chiing a dé bugc tgi”.

D61 véi nhém t61 xam pham trat ty quan ly kinh t€, dao ngugc TNCM
c6 thé dugce dp dung trong linh vuc s6 hou trf tu¢, cu thé 1a t61 xAm pham
quyén tdc gi, quyeén lién quan (Piéu 225 BLHS nim 2015), to1 xAm pham
quyén sé huu cong nghi¢p (Pieu 226 BLHS nam 2015). Béi vi trong
nhting vy dn nay, ngudi bi buoc té1 la ngudi ¢6 hiéu biét sau vé linh vuc
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ctia minh nén viéc dp dung “dio ngugc TNCM” mang lai hiéu qui hon so
véi viée d€ bén budc té1 thu thap chuing cu. P61 véi toi1 ria tien (Diéu 324
BLHS nim 2015), nhu da phan tich, viéc chiing minh day la nguon tién
hop phdp hay bat hop phdp la dieu rit khé khian d6i véi CQ THTT. Bén
canh d6, theo tinh thin caia UNCAC cting nhu hoc tap theo kinh nghiém
cua Indonesia trong viéc nd luc phong chéng rua tién, viéc chiing minh
ngudn tién nay 1a hop phdp hay bt hop phdp la dieu khé khan. Cho nén,
dao ngugc TNCM cho ngudi bi budc to1 trong trudng hgp nay la hop ly.

Vé mit ly luan, tic gid hoc tip theo kinh nghiém ctia Anh. Khong phai
trong moi trudng hop, CQ THTT déu dp dung dio ngugc TNCM déi véi
nhting to1 pham vé tham nhung ma can phai théa man nhting tiéu chi sau: (1)
muc do nghiém trong cua hanh vi pham té1; (i) su kho khin vé ching cu va
(it) yéu t8 chinh trong ciu thanh td1 pham. V@& quy trinh dp dung cdc tiéu chi
nay dugc thuc hién theo so do tai muc 3.2 cua bai viét nay.

Tuy nhién, chiing ta can chu y, dé€ ¢6 thé st dung t6t cong cu nay, Viét
Nam ta phai ddp ung nhung dieu kién sau: (1) Nguosi dan trong xa hoi ¢
mot kién thic phdp luat nhit dinh; (1) Chat luong caa cic CQ THTT ducc
hoan thién tir trung uong dén dia phuong; (i11) Chat lugng va s6 lugng cua
doi ngn luat su duge dam bao. Theo chu nghia Mdc-Lénin, co sé ha ting
quyét dinh kién tric thugng ting. Khi nhung di¢u kién cua xa hoéi thay déi
thi phdp luat can ¢6 su thay d6i dé phu hgp véi thuc tién. Bong thoi, phai
than trong va chi y dén nhting nhuge diém ma dio ngugc TNCM c¢6 thé
mang lai.

Két luan

DPio ngugc TNCM la mot nguyén tic phdp ly trong phdp luat cia mot
s6 qudc gia. Nguyén tic nay chi duge dp dung trong trudng hop bén buoc
to1 da thu thap dugc nhing chiing cu co ban dé xdc dinh nghi pham cua vu
dn nhung chua du ching cu thuyét phuc dé buoc to1, khi d6, TNCM sé
dugce dao nguge cho bén bi budc tdi. Néu bén bi buoc tdi khong thé dua
ra nhting chuing ci dé€ ching minh ring minh vo téi thi ching to ngudi bi
budc to1 ¢6 td1 trong trudng hop nay. Thong qua bai viét, nhém tdc gid da
chi ra nhting dic diém néi bat, nhing uu diém vugt trédi khi dp dung ddo
ngugc TNCM cung nhu nhing nhugce diém can chu y khi dp dung nguyén
tic nay. Bén canh d6, nhém tdc gida da phan tich va dinh gid chi tiét, tap
trung vao nhiing diém néi bat, dac trung nhit cua cic quy dinh trong Diéu
uée quéc €, phdp luat Anh, phdp luat Indonesia va phap luat An Do veé dio
ngucc TNCM, tui d6, rit ra nhung kinh nghiém déi véi Viét Nam trong
viéc nghién cuiu, hoc tap quy dinh ctia phdp luit nudc ngoai vé dio ngugc
TNCM trong t6 tung hinh sy. @
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