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1. Pac diém chung minh céac toi xam pham tinh mang, stic khoe,
nhan pham, danh du caa con nguoi

Dé gidi quyét mot vu dn hinh sy, co quan c6 tham quyén tién hanh t6 tung
phai thuc hién rit nhiéu hoat dong t6 tung theo quy dinh cua Bo luat T6 tung
hinh sy (BLTTHS) nam 2015. Piéu 85 BLTTHS nam 2015 quy dinh “Nhting
vin dé phai chiing minh trong vu dn hinh sy” gobm 6 noi dung, dugc chia thanh
cdc nhém: dé1 tugng chiing minh thudc vé ban chit cia vu dn (cdc yéu t6 cau
thanh td1 pham); d6i tugng chiing minh ¢6 anh huéng dén trich nhi¢ém hinh sy
va hinh phat; d61 tugng chiing minh [a nhung tinh tiét khdc ¢6 y nghia d6i véi
viéc gidi quyét dung din vu dn hinh su.' Cang ¢6 ¥ kién cho ring can cii vao y
nghia phdp ly hinh su cua cdc tinh tiét can ching minh déi véi viée giai quyét
vu dn hinh sy, ¢6 thé phan déi tugng ching minh thanh cic nhém la nhém tinh
tiét ¢6 y nghia dinh t01, nhém tinh tiét ¢ y nghia quyét dinh hinh phat, nhém
cdc tinh tiét c6 ¥ nghia d6i véi viée gidi quyét cdc van deé khdc cta vy dn.2 Muc
dich cua hoat dong ching minh Ia d€ it ra két luan vé ban chit vy dn’ nhim
thuic hién hoat dong dinh t01 va quyét dinh hinh phat.

Viéc ching minh cic hanh vi xdm pham tinh mang, sic khoe, nhan
phim, danh dy (TMSKDD) phai tuan theo cic yéu ciu, tinh tu, thu tuc
chung theo quy dinh ctia BLTTHS nam 2015 nhung cting ¢é nhting dic thu
1 Truong DH Luat TP. H6 Chi Minh, V6 Thi Kim Oanh (chu bién), Gido trinh ludt t6 tung hinh

sy Vigt Nam, Nxb. Hong Duic - Hoi Luat gia Viét Nam, 2021, tr. 249-260.

2 Truong BDH Luat Ha Noi, Hoang Thi Minh Son (chu bién), Gido trinh Ludgt t6 tung hinh sy

Viét Nam, Nxb. Cong an nhan dan, 2011, tr. 164-165.
3 Truong PH Luat TP. H6 Chi Minh, Vo Thi Kim Oanh (chu bién), fldd, tr. 249.
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nhit dinh do dic trung phdp ly va dic diém cua cdc tdi pham nay.

Thit nhdt, viéc thu thip ching ci 6 giai doan ban diu nhim chuing
minh ¢ hanh vi pham ti xdy ra am co sé dé€ khéi t6 vu dn déng vai tro rit
quan trong cho toan bo qud trinh chiing minh cua vu dn. Cdc to1 xAm pham
TMSKDD thutng dugc phdt hién dya trén 161 t6 cdo cua nan nhan hoic cua
ngudi khic nén ¢d thé bi anh huéng béi tinh chu quan cia 161 t8 cdo. Mot s¢
trudng hgp dugce phdt hién trén co s6 tin bdo veé thi thé nan nhan, viéc xdc dinh
dugc nhan than nan nhan la diém méiu chét d€ xay dung cdc gi thuyét dieu
tra. M&i hanh vi pham t0i cu thé ¢6 tinh dic trung riéng, do vay can thu thap
day du cdce chiing cui dé chiing minh ¢6 hanh vi pham t61 xay ra.

Thit hai, cdc ngudn chiing cu dién hinh d€ thu thap chiing cii chiing minh
cdc to1 xam pham TMSKDD thudng la vat chiing, 161 khai, 161 trinh bay, két
ludn gidm dinh, bién bin trong hoat dong t& tung. Ngoai ra, trong thoi glan
gan day vdi su phdt trién ctia mang x3a hoi thi ngudn chiing ci a du lieu dién
ttt con duge su dung dé chiing minh cdc toi xAm pham tinh duc, téi vu khéng,
to1 lam nhuc ngudi khdce. Cu thé nhu ngudn chiing cu 1a két luan gidm dinh sé
déng vai tro quan trong dé chiing minh ddu hiéu hau qua va méi quan hé nhan
qua gitia hanh vi va hiu qua d6i vdéi cdc 01 xam pham tinh mang, suic khoe.
Hoic nguon chung cu a vat ching 1a co s6 d€ xdc dinh ¢6 su viéc pham to1
xay ra hay khong, cong cu, phuong tién pham t61 1a g1, cong cu pham t1 cé
phai Ia “va khi, hung khi nguy hiém” hay khong. Bén canh dé, cong tic bio
quan, xu ly vat chiing can dugc tuan thu chit ché cdc quy dinh cta phdp luat
vi mét s6 vat chiing trong cdc to1 pham nay c6 tinh dic thit nhu mau vat thu
giti ddu vét sinh hoc, trang phuc ciia nan nhan, trang phuc ctia ngusi pham to1.

Thit ba, d61 tugng chiing minh déi véi cde t01 xam pham TMSKDD
mang tinh dic thu cao do nhung dic trung vé ciu thanh to1 pham cua cic o1
pham nay. Moét s6 dic trung phdp ly ¢6 anh huéng dén viéc chiing minh cdc
tO1 pham nay bao gom:

Khdch thé aia nhém t¢i pham: 1a quyén dugc bio vé va téon trong veé
TMSKDD cuia con nguoi. Theo quy dinh ctia BLHS nim 2015, hanh vi gy
ra cdc thiét hai vé TMSKDD ctia con ngudi con ¢6 thé ciu thanh cdc to1 pham
quy dinh 6 cdc chuong khdc nhu cdc to1 xAm pham an toan cong cong, trat
tu cong cong, cdc tdi xam pham trat ty quan ly hanh chinh. Cy thé nhu hanh
vi vO ¥ gy thiét hai vé tinh mang, sic khoe cta nguoi khdc do vi pham quy
tic ngheé nghiép hoic quy tic hanh chinh lién quan dén an toan cong cong thi
ciu thanh cdc toi pham riéng.* Do d6, dé xdc dinh dung khdch thé cia cdc to1
pham nay can luu y ring chi duge xem Ia cdc 01 xam pham TMSKDD khi
thiét hai cho cdc quan hé xa héi nay phai phan dnh day du tinh nguy hiém cho
x4 hoi cta hanh vi pham t61.

4 Cdc to1 pham cu thé nhu Toi vi pham quy dinh vé an toan lao dong, vé sinh lao dong, vé an
toan 6 noi dong ngusi (Pieu 295); To1 vi pham cdec quy dinh vé khdm bénh, chitia bénh, san
xudt, pha ché, cdp phdt, bdn thudc hoic dich vu y t€ khdc (Bieu 315).
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D6i tugng tdc dong aia nhém t¢i pham: phai la con ngusi dang s6ng vdi y
nghia la mot thuc thé tu nhién, nghia [a da bit dau va chua két thiic sy séng.
Khoa hoc phdp ly hinh su Viét Nam quan niém thoi diém bit dau su séng a
khi dua tré dugce sinh ra va ton tai doc lap véi co thé cua ngusi me va thoi diém
két thuic sy song [a khi xay ra cdi chét vé mit sinh hoc. Viéc xdc dinh chinh xdc
thoi diém sy séng bit dau va két thiic ¢d y nghia quan trong trong thuc tién
dp dung phdp luit. Do d6, thai nhi va td thi khong phéi [a d6i tuong tic dong
cua nhém toi pham nay.” Thai nhi va ti thi Ia d6i tugng tic dong ctia cdc toi
xAm pham an toan cong cong, trat ty cong cong.’ Do dé, dé chiing minh d6i
vdi cde to1 pham nay, cin dam bao nan nhan phii [a ngudi dang s6ng. Bén
canh dé, moét s to1 pham trong nhém to1 pham nay quy dinh déi tugng tic
dong con ¢6 thém cdc ddu hiéu dic bi¢t khdc nhu “con mdi dé”, “nguoi 1¢
thudc vao ngusi pham t6i”, “ngusi dudi 16 téi”, “ngudsi dudi 13 tuéi”, “phu
nd ma biét la ¢6 thai”, “ngusi gia yéu, dm dau hoic ngudi khic khong cé
kha nang ty v¢”, “ong, ba, cha, me, thiy gido, c6 gido ctia minh, ngudi nuéi
dudng, chtia bénh cho minh”, “ngudi dang thi hanh cong vu’”.

Hanh vi khdach quan: Cdc t01 xam pham TMSKDD bao gom ba nhém
hanh vi gdbm cdc hanh vi xAm pham tinh mang, cdc hanh vi xAm pham stic
khoe va cdc hanh vi xAm pham nhan pham, danh dy cua ngudi khic va moi
nhém hanh vi s& bao gobm nhiéu hanh vi cy thé khdc nhau. Do vay can thu
thap chiing cud du dé chiing minh dugce hanh vi khdch quan cua t¢i pham. Mot
s6 hanh vi khdch quan dé giy nham 1an hoic khé phan biét nhu hanh vi giao
cdu hoic thuc hi¢n hanh vi quan h¢ tinh dyc khdc véi ngusi dudi 16 tuéi véi
hanh vi dim 6 ngusi dudi 16 tudi. Ngoai ra, cdc td1 xam pham tinh mang, stic
khoe hoidc cdc t01 xam pham tinh duc con ¢6 méi quan hé chung riéng gitia
cdc to1 pham (Pieu 123 véi Pieu 124, 125, 126; Dieu 128 véi Dieu 129; Dieu
134 vé1 bieu 135, 136, 137; Dieu 141 véi Ditu 142; Dicu 143 véi Dicu 144)
va gitia cdc tO1 pham nay hanh vi khdch quan 1a giéng nhau va khi ¢6 thém cdc
diu hiéu riéng sé cdu thanh cdc to1 riéng biét.

Hau qud dia t6i phgm: Hau qua cia cde to1 xam pham TMSKDD la cdc
thiét hai vé thé chit gobm hau qua chét ngusi, thuong tich hoic tén hai sic
khoe va thiét hai vé tinh than. Hau qua chét ngusi ¢6 v nghia dinh t0i* hoic
xdc dinh tdi pham hoan thanh,’ thiét hai vé stic khoe ¢6 y nghia dinh t61," thiét
hai v¢ tinh than thutng khong c6 y nghia trong vi¢c dinh to1 hoic dinh khung
5 Truong DH Luat TP. H6 Chi Minh, Tran Thi Quang Vinh (chu bién), Gido trinh Ludt hinh sy

Viét Nam, Nxb. Hong Puic - Hoi Luat gia Viét Nam, 2021, tr. 47; Dai hoc Hué, Vo Khdnh

Vinh (chu bién), Gido trinh Ludt hinh su Viét Nam (Phdn cdc toi pham), Nxb. CAND, 2012, tr. 59.
6 Toi phd thai trdi phép (Pieu 316 BLHS nam 2015) va Téi xam pham mo mé, thi thé (Pieu

319 BLHS niam 2015).

7 Picu 124; diém c, d, k khoan 1 Pi¢u 134; khoan 1 Dieu 130, 140; khoan 1 Pieu 142, 144,
145, 146, 147 BLHS nam 2015.
Pigu 123, 124 v6i 161 ¢6 y gidn tiép, 125, 126, 127, 128, 129 BLHS nam 2015.

bieu 123, 124 v4i 161 ¢6 y tryc tiép.
0  Dieu 134, 135, 136, 137, 138, 139.
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hinh phat. Tuy nhién, riéng T61 lam nhuc nguoi khdc thi ddu hi¢u “xiic pham
nghiém trong nhan phim, danh dy” la ddu hiéu dinh to1 (khoan 1 bitu 155
BLHS nim 2015). Viéc xdc dinh cdc hau qua véi cdc muic do cu thé ¢6 anh
hudng 16n dén viéc chiing minh cdc t61 pham nay.

Cadc ddu hi¢u khdc cia mat khdch quan: nhu thoi gian, dia diém, cong cy,
phuong tién pham té1, phuong phdp, thi doan pham t¢1. Cdc diu hi¢u nay
khong phai Ia diu hiéu bit buoc trong moi ciu thanh tdi pham nén chu yéu
dugc quy dinh la ddu hi¢u dinh khung hinh phat hoic Ia d4u hi¢u ¢6 anh
huéng dén quyét dinh hinh phat. Tuy nhién, trong mét s6 to1 pham thi cong
cy, phuong ti¢n hoic thi doan pham t61 duge quy dinh la diu hiéu dinh t61.
Pon ctt nhu st dung cong cu “va khi, vat liéu nd, hung khi nguy hiém”,
“a—xit nguy hiém hogc héa chit nguy hi€ém” hoac “tht doan ¢6 kha ning giy
nguy hai cho nhiéu nguoi” duge quy dinh la ddu hi¢u dinh té1 trong Té1 ¢ y
gy thuong tich hojc gy t6n hai cho sic khoe cia ngusi khdc."

Thit tu, cdc o1 xam pham TMSKDD thutng thu hut sy quan tim cuta
du luan xa hoi. Mot s6 vu dn do tinh dac thu nhu giét nguosi, hiép dam nguosi
dudi 16 tudi thudng gay ra sy phin no trong cong chiing. Do d6, su tic dong
cua du luan xa hoi, truyén thong, mang xa hoi ¢6 thé giy stic ép cho cdc co
quan tién hanh t6 tung trong viéc thu thap chiing cu va ching minh t61 pham.
2. Mot s6 kho khan, vuéng mac, han ché trong ching minh déi véi
cac toi xam pham tinh mang, sic khéde, nhan pham, danh du cua
con nguoi

Thit nhdt, cic khé khin, vudng mic trong chiing minh ¢6 sy viéc pham
t01 Xy ra, ai [a ngudi thuc hi¢n hanh vi. Mot khé khin thutng gip 1a khi phdt
hién thi thé da bi phan hiy manh sé khé khin trong viéc xdc dinh nhan than,
nguyén nhan ti vong, cong cu, phuong tién giy ra. Cdc cd s6 dii liéu cua cd
nhan do cdc co quan nha nudc quan ly chua day da, thi€u su dong bo, lién két,
quan ly cu trd kém hiéu qua ciing c6 thé gay kho khin, tré ngai trong viéc thu
thap ching cui d€ chiing minh ¢6 sy viéc xay ra, ai [a ngusi thyc hién hanh vi.
Bén canh d6, d6i véi cdc hanh vi xdm pham tinh duc la nhém t61 pham ¢é d6
4n cao, tam ly cua bi hai khong sin sang t6 cdo do e ngai, x4u hd, s¢ bi nguoi
khdc ddnh gid, hoic bi hai khong muén t6 cdo hoic gép phin che gidu hanh
vi pham t61 dic biét khi cdc hanh vi xAm pham tinh duc ma c¢é hanh vi giao
cdu hodc quan h¢ tinh duc khdc ¢6 yéu t6 thuin tinh. Hogc bi hai t6 cio qud
muon sau khi hanh vi di xdy ra nén khong thu thap dugc cdc ching ci quan
trong dé¢ chiing minh déi véi vy dn.

Thit hai, Piéu 85 caa BLTTHS nam 2015 chi quy dinh nhting vin dé can
chiing minh theo cich tiép can tii hoat dong tu duy ctia con ngudi la ¢é sy viéc
xay ra khong, chu thé thyc hién I ai, thyc hién nhu thé nao, thdi d6 tim Iy ra
sa0, nguyén nhan, dicu kién cua viéc thuc hién. Pieu 85 khong quy dinh déi
11 Piém a, b khoan 1 Pi¢u 134 BLHS nam 2015.




CHUNG CU VA CHUNG MINH TRONG GIAI QUYET VU AN HINH SU 107

tugng chiing minh Ia quan hé xa héi bi xAm hai. Trén thuic t&, viéc chiing minh
yéu t6 khdch thé cta to1 pham dugc thuc hién trén co sé chiing minh cdc yéu
t6 mit khdch quan, mit cht quan va chu thé. Do vay, cic hanh vi giy thi¢t hai
dén TMSKDD ¢6 thé ciu thanh cdc t61 pham dugc quy dinh 6 cic chuong
khdc nhau. Khi chiing minh yéu t6 khdch thé, can dinh gid trén t6ng thé cdc
yéu td ctia cdu thanh td1 pham, trdnh trudng hgp can cu vao hau qua la cic thiét
hai vé TMSKDD dé két luan vé khdch thé. Sai Tam thudng gip trong chiing
minh yéu t6d khich thé [a xdc dinh sai khdch thé din dén xdc dinh sai to1 danh.

Thit ba, chiing minh diu hiéu d6i tugng tic dong cua to1 pham con ton
tai mét s6 han ché, vudng mic. Cu thé nhu d€ chiing minh déi tugng tic dong
phai Ia con ngusi dang s6ng, thi d€ chiing minh tai thoi diém thuc hién hanh
vi nan nhan con s6ng hay khong chu yéu dua trén cdc chuing ci nhu 161 khai
cua ngudi bi budce to1 hodc két luan gidm dinh nhung trong nhi¢u trudng hop
cdc chiing cu nay chi dua ra duge cdc thong tin mo ho hoic chi tuong déi.
Tiéu bi€u 1a Ban dn s6 336/2019/HSPT ngay 19/6/2019 veé toi giét nguodi va
hiép dam ctia Toa cip cao TP.HCM. Tai Ban két luan gidm dinh phdp y ve ti
thi s6 502/KL-KTHS ngay 14-6- 2018 ctua Phong ky thuat hinh sy Cong an
tinh T4y Ninh, két luan: “Bi hai Liéu Thi Ph bi da chin thuong phan mém do
tic dong ngoai luc cua vat tay, trén ngudi xung quanh 4m ho dinh mdu, rich
mang trinh vi trf 06 gi6 dén tang sinh moén; bi hai P td vong do chin thuong
s nd0”. Ban dn so thim da két luan bi cio Nguyén Minh T. pham to1 Giét
ngudi va Hiép dam. Tai phién toa phic thim, bi cdo thiia nhan hiép dam, chi
chéi o1 Giét ngusi vdéi ly do bi cdo x6 ba P nga d€ thuc hién hanh vi giao ciu.
Bén dn phuc thim xdc nhan ring sau khi bi cdo x6 nga va bép ¢6 manh khién
ba P khong con cti dong dugce, mach ¢ khong con dap, bi cdo méi thuc hi¢n
giao ciu.Vdi noi dung thé hién trong ban dn, vi chiing minh cho hanh vi giét
ngudi cta bi cdo ma vo hinh trung 1ap luan ctia Toa dn ¢6 thé anh hudng dén
viéc chiing minh hanh vi hiép dam.

Cuang ¢6 trudng hgp ¢6 ching cu xdc dinh nan nhan da ti vong trudc
khi bi cdo thuc hién hanh vi glao cdu va bi cdo hoan toan nhan thiic dugce dieu
d6, nhung Ban dn van két luan bi cdio pham to1 hi€p dam. Pon cu 1a Ban dn
s6 32/2018/HS-ST ngay 09/11/2018 vé Té1 giét ngusi, hiép dam va cudp tai
san."? Vi cdc ching cu trong vu dn néu trén, cic co quan tién hanh t§ tung
chu yéu dya trén ching cd phan dnh hanh vi giao ciu (két luan gidm dinh
s6 1287+1346/C45B, ngay 13/6/2014 cta Phan vién khoa hoc hinh sy Bo
Cong an) va hanh vi truéc d6 cta bi cdo la da “dung tay mo vao vung lung
quan cta bi hai” dé ching minh khdch thé Ia xAm pham nhan phdm cta bi hai
tlt hanh vi glao ciu lam cd s6 dinh t61 hi€p dim. Trong phin nhan dinh cua ban
dn veé toi hiép dam ciing khong lam 1o 1a thai diém bi cdo thuc hi¢n viéc giao

12 Ban dn s6 32/2018/HS-ST ngay 09/11/2018 ctia TAND tinh Bac Lié¢u vé Toi giét nguoi,
hi€p dam va cudp tai san.
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cdu nan nhan da chét hay chua.” Tuy nhién tai Két luan gidm dinh phdp y vé
t thi s¢ 31/TT, ngay 05/6/2014 cta Trung tim phdp y tinh Bac Liéu két luan:
Nguyén nhan din dén ti vong ciia ba Lé Thi B, sinh nam 1939 la do dut dong
mach, tinh mach canh mit mdu cip tinh do hanh vi “duing dao yém dé gan cét
gitia nha, cit (cda) ngang ¢é bi hai mét cdi roi nhin manh dao deé vao ¢6 bi hai”.
Cic chiing cui d6 du d€ két luan ring vao thoi diém bi cdo thuc hién viéc giao
cdu nan nhan da ti vong va bi cdo hoan toan nhan thiic duge diéu dé nén khdch
thé ctia hanh vi khong thé a nhan phim cta bi hai ma di Ia trit ty cong cong.

Mot van dé khdc trong ching minh déi tugng tic dong ctia tO1 pham
¢6 anh huéng dén chiing minh cdc to1 xam pham TMSKDD xic dinh tudi
cua nan nhan. bieu 417 BLTTHS nim 2015 va Thong tu lién tich 06/2018/
TTLT-VKSNDTC-TANDTC-BCA-BTP-BLDTBXH ngay 21/12/2018
veé phoi hgp thuc hién mét s6 quy dinh cia BLTTHS quy dinh cdch xdc dinh
tudi cua ngudi bi budc to1, bi hai Ia nguoi dudi 18 tudi la gidng nhau. Quy
dinh nay boc 10 mot s6 han ché nhit dinh va da duge nhitu nha nghién ciu,
nhting ngusi am thyc tién dé cap trong cdc cong trinh nghién ciu.™

Thit tu, viéc chiing minh ddu hi¢u hau qua “thiét hai vé sic khée” ton tai
mot s6 vudng mic, han ché nhu sau:

- Thiét hai vé sic khée trong nhém t61 pham nay chu yéu tip trung vao
t6n hai sic khoe co thé (siic khoe thé chit) ma chua chu y dén t6n hai khdc
cho suc khée. T6 chiic y t€ thé gidi (World Health Organization, WHO) dinh
nghia “stic khoe 1a trang thdi thodi mdi toan di¢n veé thé chit, tim thin va xa
héi chui khong phéi chi bao gdm ¢ tinh trang khong ¢6 bénh hay thuong
tat”."® Theo do6, sic khoe con ngusi duge xdc dinh gom ba thanh t6 1a stic
khoe thé chit, stic khoe tinh than, sic khoe xa héi.'® Hay ndi cich khdc “stic
khoe” Ia mot khdi ni¢ém t6ng thé, dé cap dén con nguoi tong thé, théng nhit

13 Ban dn s6 32/2018/HS-ST ngay 09/11/2018 ctia TAND tinh Bac Liéu vé Toi giét nguoi,
hi€p dam va cudp tai san.

14 Nguyén Thi Phuong Hoa, L¢ Huynh Tan Duy, Tir phdp hinh su doi véi nguoi chua thanh nién, (Sich
chuyén khio), Nxb. CAND, 2022, tr. 54-82; Nguyén Thi Anh Hong, “Hoan thi¢n chinh sich phdp
luat hinh sy ctia Viét Nam déi véi nan nhan la ngusi chua thanh nién trén co s6 tham chiéu khung
phdp luat quéce &, Tap dii Khoa hoc phap ly, s6 12, 2022, tr. 75-84; Nguyén Thanh Giang, “Quy dinh
tai khodn 2 Pieu 417 BLTTHS nam 2015 1a bat 1gi cho ngusi bi buoc 017, Tap chi di¢n tr Kiém sat,
2016, https://kiemsat.vn/ quy-dinh-tai-khoan-2-dieu-417-bltths-nam-2015-la-bat-loi-cho-nguoi-bi-
buoc-t01-46943.html, truy cap ngay 6/11/2023; Nguyén Hong Phong, Hoang Thuy Linh, “Ban vé
viéc xdc dinh tudi ctia bi hai dudi 18 tudi va bi hai da 70 tuéi trong vu dn hinh su”, 2023, tai hetps://
Isvn.vn/ban-ve-viec-xac-dinh-tuoi-cua-bi-hai-duoi-18-tuoi-va-bi-hai-70-tuoi-trong-vu-an-hinh-
su-1698509085.html, truy cap ngay 6/11/2023; Lafrance Sébastien, ““Sentencing Youth in Canada:
A Suitable Balanced Approach for Vietnam or Falling from Charybdis to Scylla?”, Vietnamese_Joumal
of Legal Sciences, Vol. 5, No. 2, 2021, https://doi.org/10.2478/vjls-2021-0011, tr. 1-15; Bedi Shrudi,
“The Juvenile Justice Law in India: Are you Old Enough to Commit a Crime?”, Vietnamese_Journal of
Legal Sciences, Vol. 5, No. 2, 2021, https://doi.org/10.2478/vjls-2021-0012, tr. 16-30.

15 WHO Constitution 1948: “Health is a state of complete physical, mental and social well-being and
not merely the absence of disease or infirmity”. Xem: https://www.emro.who.int/about-who/
rc60/what-does-health-mean-to-you.html , truy cap ngay 25/10/2023.

16 Truong Thi Thanh Quy, “Sic khoe va cic yéu t6 quyét dinh sic khoe”, Tap chi Cong sdn,
2017, https://www.tapchicongsan.org.vn/van_hoa_xa_hoi/-/2018/44401/suc-khoe-vacac-
yeu-to-quyet-dinh-suc-khoe.aspx#, truy cap ngay 1/11/2023.
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cua ba phan: thé chit, tim thian va cdc ning luc xa hoi."” Thuc tién cho thiy,
khi ching minh thiét hai vé suic khoe, co quan trung cau gidm dinh tu phdp
hinh sy chu yéu tap trung xdc dinh thiét hai cho stic khoe thé chit tii thuong
tich hoac di chung tit thuong tich. Thiét hai cho suc khée tim than chi duge
chu y khi nguoi tién hanh t6 tung phdt hién hoic gia dinh bi hai yéu cau trén
0 s6 cdc biéu hién bat thudng trong hanh vi, cu x, sinh hoat trong cudc s6ng
cta nan nhan va chi khi cdc biéu hi¢n dé ro rét, nghiém trong.

Trén thuc t& rit khoé dé ¢6 su phan dinh rach roi gitia binh thudng - khoe
manh, lanh manh vé tim than véi ¢d van dé - 161 loan tam than.'® Mot s6 hanh
vi tic dong trdi phép dén than thé ctia nan nhan dudi dang hanh vi giy thuong
tich din dén cdc thuong tat anh huéng dén thim my nhu tat a-xit, rach mit,
hoic cdc hanh vi ¢6 tinh bao hanh, cdc hanh vi xAm pham tinh duc, hanh vi
Iam nhuc, vu khéng ¢6 thé giy ra cdc tén hai vé sic khoe tinh than va stc
khoe x4 héi. Hién nay, viéc xdc dinh tén hai siic khoe sau khi bi xAm pham
vé TMSKDD dugc dya trén bang 1 va bang 3 cia Thong tu s6 22/2019/TT-
BYT ngay 28/8/2019 ctia Bo Y t&€ quy dinh ty 1¢ phan trim tén thuong co thé
st dung trong gidm dinh phdp y, gidm dinh phdp y tim than.

- Thoi diém thuc hi¢én gidm dinh thiét hai vé sic khoe chua ¢6 sy théng
nhit vé thoi gian. Cau hoi dit ra Ia: Gidm dinh thiét hai sic khoe duge thuc
hién vao thoi diém ndo Ia ddm bio tinh chinh xdc nhat? Khio sdt cdc ban 4n
cho thiy thoi diém thyc hién gidm dinh thiét hai vé siic khoe rat khdc nhau.
Pon cu nhu khio sit cic ban dn vé Té1 ¢ y gy thuong tich hoic gy t6n hai
cho stic khoe cta ngusi khdc véi ty 1¢ t6n thuong co thé dudi 11% thi thoi
diém thuc hi¢n viéc gidm dinh ¢6 trudng hop 1a 2 dén 4 thdng," ¢6 trusng hop
Ia 22 ngay,” ¢6 trudng hop lai gin mot nam.?! C4 bi¢t ¢6 trudng hgp trong
Bén dn s6 171/2019/HS-PT ngay 4/11/2019 ctia TAND tinh Thdi Nguyén
chi néu Ia: “Tai ban Két luan gidm dinh, ty 1¢ t6n thuong c6 thé do thuong
tich giy nén cua chi L1 Ia 02% (Hai phan trim)”, khong c6 thong tin vé ngay
gidm dinh, co quan gidm dinh, s6 két luan gidm dinh nhung Ban dn van két
ludn bi cdo pham t¢1 C6 y gay thuong tich. Hoic trong cing mét vy én nhung
thoi diém thyc hién gidm dinh thiét hai vé stic khoe cua cdc déi tugng lai khdc
nhau va ¢6 khoang cdch I6n ve thoi gian. Viéc khong théng nhit thoi gian
hoic khoing thoi gian thuc hién viéc gidm dinh thiét hai vé stic khée sé anh

17 Nguyén Thi Thu Linh, “Khdi niém stic khoe, stic khoe tim thian va tiéu chudn chin dodn”, 2023,
https://bvtttw1.gov.vn/khai-niem-suc-khoe-suc-khoe-tam-than-va-tieu-chuan-chan-doan/,
truy cap ngay 2/11/2023.

18  Nguyén Thi Thu Linh, fldd.

19 Bandn s6 33/2019/HS-PT ngay 19/7/2019 ctia TAND tinh Gia Lai (ngay thuc hién hanh vi
1a 13/8/2018, ngay gidm dinh la 7/1/2018); Ban dn s6 20/2019/HS-PT ngay 21/2/2019 cia
TAND tinh Bac Liéu (ngay thuc hién hanh vi la 13/1/2018, ngay gidm dinh la 26/3/2018).

20 Bandn s6 17/2019/HS-PT ngay 29/2/2019 cia TAND tinh Phu Tho (ngay thyc hién hanh
vila 9/5/2018, ngay gidm dinh la 31/5/2018).

21 Ban dn s6 28/2019/HS-PT ngay 2/4/2019 ctia TAND tinh Lang Son (ngay thuc hién hanh
vila 4/1/2018, ngay gidm dinh la 5/12/2018).
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huéng dén tinh chinh xdc cia noi dung két luan va sé anh huéng tryc tié€p dén
qud trinh ching minh diu hi¢u thiét hai.* Do vay, cin ¢6 vin ban hudng dan
veé thoi diém thyc hién gidm dinh.

- Bi hai tii chéi gidm dinh, gia dinh cua bi hai tit chéi thuc hién cdc quyét
dinh trung cau gidm dinh. Viéc chiing minh cic t61 xAm pham tinh duc gip
mot s6 khé khin do tinh nhay cam cua hanh vi, viéc thuc hi¢én mot s6 hoat
dong thu thap chiing cui ¢ thé gip tré ngai tit phia nan nhan, néu nan nhan ti
chdi gidm dinh hoic khong ¢6 nan nhan thi ¢6 du ching ci dé chiing minh
to1 pham khong.® Trong thyc tién, c6 nhiing trusng hop khi thuc hién quyét
dinh dan gidi theo quy dinh diém b khoan 2 Pi¢u 127 BLTTHS nam 2015,
bi hai ¢6 tinh lang trinh, bo trén hoidc tuy ¢6 mit nhung ho van kién quyét tu
chéi khong di gidm dinh (khong cho gidm dinh vién xem xét ddu vét trén than
thé, khong cho khdm nghiém ti thi, khong cung cap tai li¢u lién quan...). Cé
truong hop dai dién gia dinh bi hai cuong quyét, thim chi chéng d6i quyét Ligt
khong cho cdc co quan ¢6 tham quyén khdm nghiém t thi.*

Vudng mic hi¢n nay Ia viéc dan gidi bi hai ¢6 “bit budc” trong moi trusng
hop hay khong. Néu thiét hai vé suic khée chi tuong ting véi quy dinh tai khodn
1 cdc Biéu 134, 135, 136, 137, 138 thi day la nhung trusng hgp khéi t& theo
yéu cau cta bi hai. Co quan ¢ thim quyén diéu tra vy dn cting gip khé khin
vi chua ¢6 vin ban hudng dan “bit buodc” phai gidm dinh trong trusng hop dai
dién gia dinh bi hai tit chéi thuic hién cdc quyét dinh trung ciu gidm dinh. Piéu
2 Thong tu s6 22/2019/TT-BYT ngay 28/8/2019 caa B6 Y & quy dinh ty 1¢
phan trim t6n thuong co thé su dung trong gidm dinh phdp y, gidm dinh phdp
y tam than quy dinh nguyén tic gidm dinh gom: “1. Gidm dinh dé xdc dinh ty
1¢ % TTCT phai dugc thuic hién trén ngudi can gidm dinh, trit truong hop duge
quy dinh tai khoan 2 Piéu nay; 2. Gidm dinh dé xdc dinh ty 1¢ % TTCT dugc
thuic hién trén ho so trong truong hgp nguoi cin gidm dinh da bi chét hoic
bi mit tich hoic cdc truong hop khdc theo quy dinh ctia phdp luat. Khi gidm
dinh trén ho so, ty 1¢ % TTCT dugce xdc dinh 6 muc thip nhit cia khung ty 1¢
tucng ting vdi cic ty 1¢ % TTCT.” Do viy, trong trudng hop bi hai, dai dién gia
dinh bi hai tti chéi thuc hién cic quyét dinh trung cau gidm dinh cua co quan

22 Anlé s§ 47/2021/AL ve viéc xdc dinh toi danh trong trusng hop bi cdo dung hung khi nguy
hiém dam vao vung trong yéu cua co thé bi hai HDXX da nhan dinh ring: “Theo két luan
gidm dinh thi anh C bj thuong tich 05% va day la thuong tich & thoi diém gidm dinh (sau gan
05 thdng vu dn xdy ra), khong phai thuong tich ¢ thsi diém xdy ra vu dn, nén khong phan dnh
dung thuong tich cua anh C va tinh chit, miic do nguy hiém cua hanh vi pham t6i”.

23 Nguyén Huy Hoang, “Mot s6 van dé vuéng mic khi xét xu tdi ¢8 y gy thuong tich”, Tap
chi Toa dn nhdn ddn, 2022, https://tapchitoaan.vn/mot-so-van-de-vuong-mac-khi-xet-xu-
toi-co-y-gay-thuong-tich7421.html, truy cap ngay 1/11/2023.

24 Nguyén Huu Puic, “Ap dung bién phap ddn gidi doi véi bi hai tit chdi giam dinh va tir chéi tham gia phién
toa”, Tap chi Toa dn nhdn ddn, 25/9/2020, https://tapchitoaan.vn/ap-dung-bien-phap-dan-giai-
doi-voi-bi-hai-tu-choi-giam-dinh-va-tu-choi-tham-gia-phien-toa, truy cip ngay 31/10/2023;
Chi, Tran Kim, “Victim’s Participation in Adversary Procedure of the Russian Federation’s Crim-
inal Procedure Code and Lessons for Vietnam”, Vietnamese Journal of Legal Sciences, Vol. 5, No. 2,
2021, https://doi.org/10.2478/vjls-2021-0015, tr. 71-97.
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¢6 thim quyen thi ¢6 thuoc truong hop khic theo quy dinh ctia khoan 2 Bieu
Thong tu s6 22/2019 hay khong can ¢ vin ban giai thich.

Trong trudng hop 6 két luan gidm dinh thi ¢6 thé ching minh diu hi¢u
thiét hai vé tinh mang hogc thiét hai vé siic khoe trong cdc td1 xaAm pham tinh
mang, stic khoe khong? Theo ly thuyét vé ching cd, két luan gidm dinh [a
mot ngudn chiing cud va duge xem la chuing cu then chét trong chiing minh
thiét hai cta cic to1 xAm pham tinh mang, nén trong mét s6 trudng hop cic
co quan tién hanh t6 tung qud phu thudc vao chiing cd nay, 1am dnh huéng
dén viéc ddnh gid cdc chuing cu khdc va ¢6 thé anh hudng dén qud trinh chiing
minh. Khi bj hai tii chéi gidm dinh, dai dién gia dinh bi hai tii chéi thuc hién
cdc quyét dinh trung cau gidm dinh, cdc co quan tién hanh t6 tung ¢6 thé su
dung quyén luc nha nudc dé dam bao thuc hi¢n cdc hoat dong t6 tung.

Thit nam, viéc chiing minh cdc t91 xam pham TMSKDD con gip cdc
han ché, vuéng mic do quy dinh ctia BLHS nim 2015 vé cic toi pham nay.
Chiing minh déi véi cic to1 pham nay chi dat két qua khi ddu hi¢u phép ly cta
cdc to1 pham phai ro rang, ¢6 khi ning chiing minh vé mit chiing cu va phai
dugc nhan thiic diung din. Cu thé nhu mot s6 dau hiéu dinh t01, dinh khung
hinh phat cta cdc to1 xam pham TMSKDD con mang tinh dinh tinh, chung
chung, khong ro rang giy khé khin cho viéc ching minh. Dau hiéu “hung
khi nguy hiém” da ting c6 vin ban gidi thich,” nhung vi¢c dp dung trén thuc
t€ van ling ting vi sy gidi thich con mang tinh li¢t ké chua dam bao tinh khdi
qudt.® Diu hiéu “inh hudng ning né cta tu tiéng lac hau hoic hoan canh
khdch quan dic biét” cing da dugce giai thich,” nhung da qud lau va khong con
phit hgp vdi tinh hinh thuc t¢ hi¢n nay. Cdc ddu hi¢u nhu “nguosi gia yéu” quy
dinh tai khodn 1 Piéu 134 BLHS nam 2015, “xic pham nghiém trong danh
dy, nhan pham” quy dinh tai khoan 1 Bi¢u 155 BLHS nim 2015 mang tinh
dinh tinh, khé chiing minh vé mit chuing cu.

3. Mot s6 kién nghi nham bao dam chiing minh dung d6i véi cac toi
xam pham tinh mang, suc khde, nhan pham, danh du cua con nguoi

Tu nhting phan tich vé cdc kho khan, vudng mic, han ché trong chuing
minh cdc to1 xam pham TMSKDD, tdc gia ki€n nghi mét s6 stia d6i, bé sung
cho quy dinh cia BLTTHS nim 2015 va BLHS nim 2015 va cic gidi phdp
khdc nham dam bao ching minh diing, gép phin ning cao hiéu qua cho hoat
dong ching minh t61 pham ndi chung va chiing minh déi véi cdc to1 xam
pham TMSKDD ndi riéng.

25 Tiéumuc 3.1 Nghi quyét s 01/2006/NQ-HPDTP TANDTC ngay 12/6/2006 huéng din dp

dung mot s6 dieu ctia BLHS ctia Hoi dong thim phin TANDTC; Tiéu muc 2.1 va 2.2 muc 2

Phin I Nghi quyét s¢ 02/2003/NQ-HDTP ngay 17/4/2003 cua Hoi dong Thim phdn Toa

dn nhan dan t6i cao.

26 Tran Van Hung, “Ban vé tinh tiét dung va khi, vat liéu né, hung khi nguy hiém hoic thu

doan ¢6 kha ning giy nguy hai cho nhiéu ngusi”, Tap chi Toa dn nhdn ddn, 2022.

27 Muc 1 Nghi quyét s6 04/1986/NQ-HDTP TANDTC ngay 29/11/1986 cua Hoi dong thaim
phin TANDTC hudng din dp dung moét s6 quy dinh trong Phan cdc to1 pham cta BLHS.
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Thit nhdt, bé sung van dé can ching minh “hanh vi xAm hai quan h¢ xa
hoi nao” va tich van dé can ching minh “déng co, muc dich pham t¢1” trong
quy dinh tai khoin 2 Diéu 85 BLTTHS nim 2015 vé Nhiing vin dé can
chiing minh. Theo d6, khoin 2 Di¢u 85 dugc sta d6i thanh “Ai 1a ngusi thuc
hién hanh vi pham t01; ¢6 161 hay khong ¢6 161, do ¢6 ¥ hay vo y; ¢6 ning luc
trich nhiém hinh su hay khong; xam hai quan h¢ xa hoi nao”. Pay la nhuing
ddu hi¢u bit budc trong moi ciu thanh tdi pham. “Muc dich, dong co pham
t01”dugc tich sang y ti€p theo cuing vdi “tinh chit va muic do thiét hai do hanh
vi pham t01 giy ra” vi dy la nhting vin dé can ching minh cho diu hi¢u hau
qud, muc dich, dong co pham toi. Tuy nhiting ddu hi¢u nay khong bit budce
trong moi ciu thanh toi pham, tlly vao quy dinh cua tling td1 pham, ching cé
thé ¢ ¥ nghia dinh td1 hoic dinh khung hinh phat.

Viéc b6 sung, stia d6i nay nhim dam bao tinh khoa hoc va logic cta van
de, thu ty cdc vin dé can ching minh la: C6 sy viée xdy ra khong? Su viée ¢
ddu hiéu t61 pham nhu thé nao (ddu hi¢u dinh t01 trong ciu thanh co ban)? Cdc
noi dung khdc anh hudéng dén viéc xdc dinh muic d6 nguy hiém (ciu thanh ting
nang, ciu thanh giam nhe); cdc ddu hi¢u anh huéng dén quyét dinh hinh phat
(tinh tiét giam nhe, ting ning trich nhiém hinh sy va dic diém vé nhan than cua
bi can, bi cdo); cdc diu hiéu phan dnh nguyén nhan va dieu kién thuc hién t61
pham nhim ¢6 thé dua ra cdc gidi phdp phong nglia t6i pham; nhting tinh tiét
khéc lién quan dén viéc loai trit trich nhiém hinh sy, mién trdch nhi¢ém hinh sy,
mién hinh phat. Theo d6, biéu 85 BLTTHS nam 2015 nén dugc quy dinh lai
nhu sau: “Pieu 85. Nhuing vin dé phai chiing minh trong vu dn hinh su

Khi ditu tra, truy t6 va xét xti vu dn hinh sy, co quan ¢6 thim quyén tién
hanh t8 tung phai ching minh: ... 2. Ai la ngudi thuc hién hanh vi pham t01;
¢6 161 hay khong ¢6 161, do ¢6 y hay vo y; ¢6 ning luc trdch nhiém hinh su hay
khong; hanh vi xAm hai quan hé xi hoi nao; 3. ...

Thii hai, stia d6i va ban hanh vin ban hudng din mot s6 quy dinh cua
BLHS nim 2015 vé cic ddu hi¢u dinh t61 hoic dinh khung hinh phat con
mang tinh dinh tinh, khé chiing minh vé chiing ci nhu “hung khi nguy hiém”,
“nguoi gia yéu, dm dau”, “xic pham nghiém trong danh dy, nhan phim”,
“anh hudng ning né cua tu tuéng lac hau”, “hoan canh khdch quan dic bigt” >

Thit ba, ban hanh vin ban hudng dan gidi thich cdc néi dung sau:

- Ban hanh vin bian hudng dan hoat dong gidm dinh tu phdp, dic biét
hudng dan cdc noi dung lién quan dén gidm dinh ty 1¢ t6n thuong co thé theo
hudng théng nhit thoi diém gidm dinh, trudng hop duge gidm dinh trén ho
50.% Cu thé nhu sau:

28  Nguyén Thi Anh Hong, “Mot s6 vin dé vé dinh toi danh 6 ¢6 y giy thuong tich hojc giy tn hai
cho stic khoe caa nguoi khdc theo quy dinh ciia BLHS nim 20157, Hoi thao Phong ngira, xii ly cdc tgi
xdm pham tinh mang, siic khée aia con ngui, t6 chuc tai Truong DH Luat TP. Ho Chi Minh, 2023.

29 Cic noi dung hudng din nay tiing dugc dua ra trong Dy thio Thong tu lién tich vé hudng dan veé
mot sé hoat dong gidm dinh tu phdp trong t6 tung hinh su nam 2007.
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“ Viéc gidm dinh ty 1¢ t6n thuong co thé duge tién hanh ngay sau khi
ngudi bi thuong tich hoac bi giy tén hai vé siic khoe da duge dieu tri 6n dinh
do co s6 khdm, chtia bénh xdc nhan. Truong hop ngudi bi thuong tich, nguoi
bi ton hai vé stic khde hodc nguoi dai dién cia ho ¢6 vin ban tii chéi khong di
gidm dinh ty 1¢ ton thuong co thé ma c6 nghi ngé ty 1é ton thuong co thé cta
ngudi bi giy thuong tich hodc gy tén hai cho stic khée do hanh vi vi pham
cdu thanh to1 pham khdc khong thuéce cic to1 pham quy dinh tai khoan 1 cic
dieu 134, 135, 136, 138, 139 BLHS nam 2015 thi Co quan ¢6 thdm quyén
phoi hgp véi co s6 khdm, chtia bénh da dieu tri cho bi hai hoac ngudi gidm
dinh tu phdp cin ci ho so bénh dn do co s6 khdm, chua bénh cdp, d6i chieu
v6i bang ty 1¢ t6n thuong co thé dp dung trong gidm dinh phdp y theo quy
dinh cta phdp luit hién hanh dé xic dinh ty 1¢ tén thuong co thé theo hudng
¢6 lgi cho ngusi thyc hién hanh vi.”

- Hudng dan cdc trudng hop can trung cau gidm dinh t6n hai stic khoe
tam thin trong nhting trudng hgp hanh vi giy t6n hai nhan phim, danh du
hoic d6i véi cdc déi tugng dé bi tén thuong, cu thé nhu bi hai Ia tré em, nan
nhin cua cdc t01 xam pham tinh duc, cic hanh vi hanh ha, ngugc dai.

- Hudng dan quy dinh cu thé viéc xu Iy déi véi trudng hop bi hai tii chéi
gidm dinh thuong tich, gia dinh ctia bi hai tit chéi thuc hién cic quyét dinh
trung cau gidm dinh phit hgp véi thuc tién, mang tinh théng nhit va bao dam
thoi diém thuc hién vdéi cdc quy dinh cta BLTTHS nim 2015.

Thit tu, x4y dung du liéu qudc gia vé dan cu moét cich hé thong va day
du, phdt trién manh mé chinh phua dién tu, vng dung mot cich hi¢u qua su
phit trién cia khoa hoc ky thuit trong viéc quan ly dan cu va hoat dong xuit
canh, nhap canh, phdt trién hé théng gidm sdt hinh anh roéng khip nham giip
cho viéc xdc dinh nhanh chéng nhan than ctia nan nhan, ctia déi tugng tinh
nghi, truy vét to1 pham. ..

Thit nam, ting cudng vé nhan lyc, thudng xuyén boi dudng, ning cao
trinh d¢ chuyén mon, nghié¢p vu do1 ngtt ngudi tién hanh td tung. Ngoai ra,
can b6 sung cdc phuong tién, trang thiét bi nghi¢p vu chuyén dung nhim ddp
ung yéu cau nhiém vu ctia doi ngti nay. @
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