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Tom tat
B¢ ludt Ddn sy nam 2015 cia Viét Nam da co su tién bg trong viéc ghi nhdn cdc quy dinh phap
ludt vé quyén hudng dung, mdc dit vdy quyén huéng dung nay vdn dugc hiéu la quyén dp dung
cho cd nhdn, 8 chiic. Bai viét nay phdn tich quy dinh phdp ludt vé quyén hudng dung theo phap
lugt ciia Hoa Ky, Phdn Lan va Na Uy d6i vdi cdc téc nguoi ban dia ¢ cdc nudc nay, trén co sé
dé nhin nhdn lai cdc quy dinh cia B¢ ludt Ddn sy hi¢n hanh aia Viét Nam vé vdn dé nay.

Tu khoa: quyén hudng dung, B¢ ludt Ddn sy nam 2015, nguoi ban dia, Sami, Phdn Lan, Na
Uy, Ojibwe, Hoa Ky

Abstract
Vietnam’s 2015 Civil Code has made process in recognizing usufruct rights regulations,
although these rights are understood as rights applicable to individuals and organizations. This
article analyzes the legal provisions on usufruct rights under the laws of the United States,
Finland, and Norway for indigenous people in these countries. On that ground, the author
reviews the provisions of Vietnam’s current Civil Code on this issue.

Keywords: usufruct right, 2015 Civil Code, indigenous people, Sami, Finland, Norway, Ojibwe,
United States
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uyen hudng dung duge Bé luat Dan sy (BLDS) nim 2015 quy
dinh, theo d6 chua thé duge khai thic cong dung va huéng hoa
loi, lgi tuc d6i vdi tai san thudc quyeén sé hitiu cta chu thé khdc trong mot
thoi han nhit dinh.! Quyén huéng dung theo quy dinh ctia BLDS hi¢n
hanh la quyén dudc dp dung cho cd nhan, phdp nhan trong moét thoi han
nhit dinh va nguoi huéng dung duge thuc hién moét s6 quyén ning nhit
dinh d61 vdi tai san hudng dung trong thoi han nay. Mic du vay, theo
phdp luat mot s6 nudc nhu Hoa Ky, Phan Lan, Na Uy thi quyén huéng
dung dugc hiéu 6 hai géc do: (i) Ia quyén ning ctia mét chu thé nhit dinh
nhu cich quy dinh caa BLDS Vi¢t Nam hi¢én hanh; va (i1) 1a quyén cua
mot cong dong ngusi/sic toc ngudi ban dia nhit dinh d6i véi cdc nguon
tai nguyén nhu dit, riing, song, nudc thong qua moét s6 quyén ning nhu
ddnh bit ¢4, sin bin, hdi luom...
Trong bai viét nay, tdc gid gidi thiéu quy dinh phdp luit cua cdc nudc
néu trén vé viéc dp dung cdc quy dinh vé quyén hudng dung (usufruct right)

1 bieu 257 BLDS nam 2015.
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déi véi cdc nhém dan toc ban dia nhu mot trong nhiing cich ghi nhan
“khong gian sinh ton” hodc “khong gian ty nhién” (space of nature)* cia
nhung nhém ngudi ban dia nay. Trén co sé d6, cic quy dinh caa BLDS
nam 2015 cua Viét Nam vé quyén huéng dung sé duge phan tich nhim
xem x¢t liéu ring c6 nén mo rong cdc quy dinh vé quyén huéng dung dé
dp dung d61 véi cong dong hay khong.

1. Quyén huéng dung cua toc nguoi Ojibwe (Chippewa) — Hoa Ky

Nguoi Ojibwe séng 6 phia Bic bang Michigan, Wisconsin va
Minnesota theo 161 séng bdn du muc (seminomadic life) chu trong ddnh
bit cd, sin bin, thu hoach ciy dai theo mua. Toa dn t6i cao ctia Hoa Ky
vao nam 1999 da ra quyét dinh lién quan dén quyén hudéng dung cua tdc
nguoi Ojibwe (Chippewa)’ d6i véi vung nhugng dia (ceded) cho Chinh
phu Lién bang theo Hi¢p udc St. Peters duge ky két gitia Chinh phua Lién
bang va nguoi tho dan Ojibwe vao nim 1837.* Khi thoa thuan d¢é ky két
Hi¢p udc St. Peters, ngusi Ojibwe da nhuong lai viing dit duge néu trong
hi¢p udc véi mot s6 tien nhit dinh,” dong thoi ho yéu cau giu lai cdc
quyén huéng dung theo tap qudn, d6 Ia sin bin, ddnh bit ¢4 va hdi lugm
san vat trén dit. Két qua 1a theo Bieu 5 Hiép udc St. Peters thi toc nguoi
Ojibwe ¢ quyen san bin, bit cd va thu hoach lua hoang trén dit, song va
ho trong vung nhugng dia.®

Chinh quyén cdc bang Michigan, Minnesota va Wisconsin — von di
dugc thanh lap ti cdc vung nhugng dia (bao gom ci nhting vung nhugng
dia ¢6 nguodn gdce tit Higp udc St. Peters) — khong quan taim dén cdc quyén
nay cua téc ngudi Ojibwe nhu di cam két trong Hiép udc St. Peters.
Trong thai gian tit nhting nim 1960-1990, nhiéu nhém nguoi Ojibwe
da nd luc gianh lai quyén ddnh bit cd tai viing Pai H6 (Great Lakes) trén
o s6 quyén hudng dung duge ghi nhan tai Hiép udc. Trong khoang thoi
gian d6, nhiéu thanh vién cta toc Ojibwe da bi bt khi ddnh cd & nhting
vung nhugng dia nay. Trong khi d6, cdc bang da ban hanh va thyc thi
cdc quy dinh va luat nham bdo ton tai nguyén thién nhién 6 mot s6 khu

2 Joshua L. Reid, “Replacing Rights with Indigenous Relationality to Reclaim Homelands”, In
Bridging Cultural Concepts of Nature: Indigenous People and Protected Spaces of Nature, Rani-Hen-
rik Andersson (cb), Boyd Cothran and Saara Kekki, tr. 261-306.

3 Trudc day Ojibwe ¢d tén dia phuong 1a “Anishinabe” ¢6 nghia la ngusi diau tién, ngusi ban
xu dugc ghép tu 2 chu anic: first, nabe: man. Mic du vy, tén goi Ojibwe dugc cdc tdc nguoi
khidc si dung nhu 1 tit miéu ta, sau d6 goi trai di trong tiéng Anh Ia Chippewa. Tén goi nay
dugc st dung rong rai nhu ngay nay. Xem thém: Carrie A. Lyford, The Crafts of the Ojibwa,
Chippewa, 1942, tr. 12.

4 Vu kién gita Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999).

5 bitu 2, Hi¢p udc St. Peters.

6 Steven Silvern, “Reordering the Geography of Indian Country: Historical Geographics of
Removal, Reservations and Ammisilation” trong Craig E. Colten va Geoftrey L. Buckley
(cb), North American Odyssey Historical Geographies for the Twenty-first Century, 2013, tr. 73.
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vuc, trong s6 dé bao gdm ci khu vuc thuoc vung nhugng dia trudce day.
Ditu nay dan téi nhting tranh chip phdp ly gitia cdc bang va nhtng cong
dong nguoi da d6. Phdn quyét cua Toa dn t61 cao Hoa Ky nam 1999 da
cong nhan quyén hudéng dung caa tdc nguoi Ojibwe trong viéc duge
ti€p tuc ddnh bit cd, sin bin va thu hoach Ida hoang & ba bang Michigan,
Minnesota va Wisconsin theo nhu théa thuan tit Hi¢p udc St. Peters.’
Trudc d6, vao nam 1994, Toa dn cua bang Minnesota cang dua ra
phdn quyét tuong tu. Trong vu viéc Mille Lacs Bands of Chippewa Indians
vdi bang Minnesota, cic nguyén don cho ring bang Minnesota di thong qua
va thuc thi cdc luat va quy dinh vé tai nguyén thién nhién 6 vung nhugng
dia theo Hi¢p udc St. Peters, cdc luat va quy dinh cta bang Minnesota da
vi pham dic quyén sin bin, ddnh cd va hdi lugm trén cdc viing dit, song va
ho thuéc viing nhugng dia duge ghi nhan tai Bieu 5, Hiép udc St. Peters.®
Nguyén don cho ring truyén théng sin bin, dinh cd va hdi lugm
dugc truyén day béi cha me va 6ng ba minh. Pong thoi, nguyén don
ctung ching minh dugc tim quan trong cta nhing hoat dong nay trong
doi s6ng thudng ngay caa ho. Cu thé, hoat dong nay la phuong tién ki€m
séng chu yéu cua nhtng ngudsi da d6 va ¢6 mai lién hé véi cic nghi 1é
va ton gido cua tdc ngudi nay.” Trén co s6é nhtng chiing ci ching minh
tti phia nguyén don, Toa dn t61 cao Hoa K¥ da cong nhan quyén hudng
dung cua toc ngusi Ojibwe. Toa dn tuyén ring nhting quyén huéng dung
cta ngudi Chippewa trong viéc sin bin, dinh ¢4 va thu hoach lia hoang
trén dat, ho va song trong viing nhuong dia cho chinh quyén Lién bang

7 Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999).

Mille Lacs Band of Chippewa Indians v. Minnesota, 861 F.Supp. 784 (D. Minn. 1994).

9 Diéu ding chu y trong vu viéc nay dd chinh la cdc bén trong vu viéc da moi nhiing chuyén
gia ¢ lién quan lam ching cho vu viéc cia minh nhu (i) chuyén gia vé nhan chung hoc va
nha st hoc dan toc dé€ 1am 16 cde van dé veé kinh t€ cia ngudi Chippewa, ciing nhu viéc nguoi
Chippewa st dung tai nguyén thién nhién, viéc sin bit, dinh cd va hdi luom trong lich su; (i)
nha si hoc phdp ly chuyén vé dong vit hoang da ctia Hoa Ky - nguoi lam chung vé quyén
ctia dong vat trong viéc sin bin, ddnh cd cting nhu noi ham y nghia cdc hiép dinh c6 lién
quan; (iil) nha nhan chung hoc - dan toc hoc chuyén nganh vé lich su va van héa cta ngudi
Chippewa — nguoi lam ching cho lich st dan toc hoc cia nhdm ngusi nay cung nhu su bao
luu cdc van dé ndi trén trong cdc hiép udc dugce ky két vao thoi gian nay; (iv) nha ngon ngu
hoc chuyén vé ngén ngii cua ngusi Chippewa — nguoi lam chiing veé cdch cde giai doan quan
trong dugc ghi nhan trong cdc hiép udc duge ky két vao nim 1837 va 1855 dugce dich sang
ti€ng cua ngudi Chippewa; (v) nha st hoc chuyén nghién ciu vé lich st dan toc cia ngudi da
do 6 vung Pai Ho - lam chiing vé cdc cudc dam phdn cho Hi¢p udc nam 1855; (vi) nha st hoc
va nhan ching hoc chuyén nghién ciu veé lich su quan hé¢ gitta ngusi da do va ngusi khong
phéi da do6 6 khu vuc Tay Bic C6 (Old Northwest) — lam chiing cho sic 1énh hanh phdp nam
1850 va viéc dinh chi cta sic lénh nay sau d6. Chinh quyén bang Minnesota cung da tri¢u tap
(i) nha st hoc — ngudi lam chiing vé cdc Hiép ude 1837 va 1855 va Sic 1énh hanh phdp 1850;
(i) nha st hoc chuyén nghién ciu vé lich st Minnesota — nguéi lam ching vé su dinh cu va
phit trién ctia Minnesota tit nim 1819 dén nim 1860; va (iii) nha nhan chung hoc — ngusi lam
chuing vé vin héa Chippewa va nhung dién bién lich st vao thoi diém ky két Hiép ude 1855.
Xem Mille Lacs Band of Chippewa Indians v. Minnesota, 861 F.Supp. 784 (D. Minn. 1994).

(o]
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theo Hiép udc nim 1837 van c6 hi¢u luc. Chinh quyén bang Minnesota
do d6 khong dugce dp dung va thuc thi cdc luit va quy dinh nhim ngin
cdm ngudi da dé thuc hién cdc quyén huéng dung cia minh."

Vé mit phdp ly, ¢6 thé thdy viéc ghi nhan quyén huéng dung
cua nguol da d6 6 Hoa Ky dugc ghi nhan tii nim 1837. Pén nay,
nhung quyén nay van dugc Toa dn t61 cao cong nhin cung nhu thuc
thi. Quyeén hudéng dung dugc quy dinh trong hi¢p dinh nay va mot s¢
cdc hi¢p dinh tuong tu 1a quyeén tai san (property rights) dugc cong nhan
cho nhiing ngusi da d6." Trén co s6 d6, ngusi da do cé quyeén tiép
tuc ddnh b3t cd, sin bin, thu hoach Iia hoang é nhiing khu vuc thuédc
vung nhugng dia. Quyén tai sin néu trén khong bi xem la mau thuin
vdi quyén sé htiu dit dai caa Nha nudc, cang nhu khong thé bi bai bo
néu khong duge boi thudsng moét cich hop ly biang cdc hiép dinh dugc
dan xép sau nay, hoic béi cdc luat khdc cua Nha nudc.'” Tuy vay, quyén
nay c6 thé bi han ché€ trong moét khoang thoi gian nhit dinh vi ly do an
toan cong cong (public safety). Tiéu biéu, trong vu viéc lién quan dén
quyén sin bin cua nguoi da do tai bang Wisconsin do Toa dn t6i cao
gidi quyét,” chinh quyén bang Wisconsin ban hanh cdc dao luat chi cho
phép sin bin trong mot khoang thoi gian nhit dinh vao muia he nhaim
bao ton va phdt trién moét sé loai dong vat. Bén canh dd, quyén hudng
dung cung chi dugc dp dung d61 vdi nhung vung dit cong. Nguyén
don (nhung ngusi da do) khong dugce thuc hién quyén hudéng dung
trong viéc sin bin hodc dit biy trén dit thuoc sé htu tu nhan va dit nay
khong duge dang ky la dit trong riing hoac cic chuong trinh dit riing
theo quy dinh cia bang Wisconsin. Chinh vi viy, nhting nguoi da dé
phai tuan theo cdc quy dinh cua bang vé sin bit, dit bay khi tién hanh
cdc hoat dong nay trén dit tu nhan.'

Nhin chung, ¢6 thé thiy phdp luat Hoa Ky cong nhan quyén hudng
dung cua nguoi da do d61 véi nhiing viung dit trudce day la viing nhuong
dia, nhim diam béo cdc thoa thuan trudce day cua chinh quyén Hoa Ky. Bén
canh dé, viéc tiép tuc thita nhan quyén huéng dung cua nhiing ngusi da
dé cung chinh la su ghi nhan “khong gian sinh ton” cia nhting nguoi nay.
Day 6 thé xem la mot trong nhuing cdch thiic hiiu hi¢u giip nhiing ngusi
da do6 duy tri va phdt huy dugc truyén théng, tip qudn cua dan tdc minh.

10 Mille Lacs Band of Chippewa Indians v. Minnesota, 861 F.Supp. 784 (D. Minn. 1994).

11 C6 khoing 374 hi¢p udc dugce phé chuin va 16 théa thuan dugc ky két gitta chinh quyen Hoa Ky
va ngudi ban dia. Xem Donald L. Fixico, “Treaties with American Indians”, Vol. 1, 2007, tr. xxi.

12 Michael R. Newhouse, “Recognizing and preserving native American treaty usufructs in the
Supreme court: the Mille Lacs case”, 21 Pub. Pub.Land & Resources L. Rev, 169, 2000.

13 Lac Courte Orielles Band of Lake Superior Indians v. Wisconsin, 740 E. Supp., (W.D. Wis. 1990).

14 Lac Courte Orielles Band of Lake Superior Indians v. Wisconsin, 740 F. Supp., (W.D. Wis. 1990,
doan 1426.
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2. Quyén huéng dung caa toc nguoi Sami - Phan Lan

Nguoi Sdmi 1a mot toc ngusi sinh séng 6 khu vuc phia Bic cua cdc
nudc Na Uy, Thuy Dién, Phin Lan va bdn dio Kola (Nga). Nhiing nguoi
Sdmi tuy sinh séng é khu vuc bién gidi cia bén nudc néi trén, nhung ho
lién két v6i nhau bing van hda, ngoén ngti va nhting danh tinh chung.”
Nhung ngusi Simi sinh séng dua vao thién nhién, chu yéu chan tha tuin
16¢, sin bin va ddnh cd tii xua dén nay.'® Cdc nudc Phian Lan, Thyy Dién,
Na Uy ghi nhan quyén huéng dung cia ngudsi Sdmi,"” cu thé 1a quyén
déi véi dit, nudce, va cdc ngudn tai nguyén thién nhién.'” Quyén chin tha
tuan loc, quyeén sin bin va quyén ddnh bit cd la cdc quyén dan sy tai Phian
Lan, Thuy Dién va Na Uy."”

Tai Phan Lan, gan day nhit, quyét dinh ctia Toa dn t61 cao ghi nhan
quyén ddnh bit cd cua ngusi thuoc dan toéc Sdmi vao nim 2022 1a mot
trong nhiing ban dn khing dinh viéc sin bin, ddnh bit cd, khai thdc tai
nguyén thién nhién, hdi lugm san vat tu nhién la viéc thyc hién quyén
huéng dung ctia nguisi Sdmi.*’ Trude do, trong ban dn s6 R2019/424, A
(nguoi Sdmi) ddnh bit cd hoi bing ludi 6 khu viic song Utsjoki vao khoing
thoi gian cdm ddnh bit cd hoi & cdc khu vuc phu luu song Tenojoki theo
Nghi dinh s6 297/2017 quy dinh chi tiét Diéu 52 cia Dao luat Ddnh bit
cd (Fishing Act), theo d6 d61 vdi nhung khu vuc cd hoi quay veé sinh san 1t,
hoic dang trong tinh trang suy giam vé s6 luong, hoic nhiing khu vuc cd
dang sinh san, Chinh phu ¢6 thé ban hanh nghi dinh dé€ cdm ddnh bit c4
6 nhting khu vuc nay trong mét khoang thoi gian nhét dinh.?' Khi bi truy

15 UN Special Rapporteur James Anaya, The situation of the Sami peoples in the Sapmi region of
Norway, Sweden and Finland, A/HRC/18/XX/Add.Y, 2011, p. 46-52.

16 Jo Ann Conrad, “Sami Reindeer-herders today: Image or reality”, Scandinavian Review, 2000;
John T. Solbakk, “Reindeer husbandry- an exclusive Sdmi livelihood in Norway”, https://web.
archive.org/web/20070927172745/http://www.galdu.org/govat/doc/eng_reindeer.pdf, truy
cap ngay 6/6/2023; UN Special Rapporteur James Anaya, The situation of the Sami peoples in the
Sdpmi region of Norway, Sweden and Finland, A/HRC/18/XX/Add.Y, 2011, tr. 46-52.

17 Christina Allard, “The Nordic countries’ law on Sdmi”, Arctic Review on Law and Politics, Vol.
2, No. 2, 2011, tr. 159-183.

18  UN Special Rapporteur James Anaya, tldd.

19  Christina Allard, tldd, tr. 165, 166.

20 Aune Rummukainen, “Usufructs in the Finnish Juridical System”, tr. 4, https://www.fig.net/
resources/proceedings/fig_proceedings/fig2011/papers/ts05h/tsO5h_rummukainen_4828.
pdf, truy cap ngay 6/6/2023.

21 Cdc khu vuc phu luu song Tenojoki da bi giéi han ddnh bit theo Nghi dinh s¢ 297/2017
dugc ban hanh nim 2017 trén co sé Pao luat Pdnh bit cd. Pieu 9 ctia Nghi dinh nay quy
dinh vé ddnh bit cd bing ludi, theo dd viéc ddnh bit cd hoi bing ludi chi duge phép thuc hi¢n
trong thoi gian tit 1/6 - 31/7 tit 7h t6i thu hai dén 7h t6i thd nam cdc tuan trong thoi gian do.
Nghi dinh s6 359/2021 ban hanh sau d6 cho ring do s6 lugng cd bi suy gidam, dé ting lugng
cd 6 tu nhién trong khoang thoi gian tit 1/5 - 31/12/2021, viéc dénh bit trong khu vuc cd hoi
dé tring 6 hé thong song Tenojoki di hoan toan bi cim. Viéc xem xét s6 lugng cd tang hay
gldm & cdc con song, ké ca song Tenojoki dugce thuc hién béi Vién Tai nguyén thién nhién
(National Resources Institute). Cdc s liéu nay dugc Toa t6i cao st dung trong viéc xem xét can
nhic quyén ctia ngudi Sdmi va dam béo su phdt trién bén viing cia thién nhién.
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t3, A thita nhan da ¢é hanh vi ddnh bit cd nhung cho ring minh khong vi
pham cdc quy dinh vé ddnh bit cd. Toa dn dia phuong sau d6 da bdc bo
cdo budc déi véi A. Toa dn t61 cao da xem xét viéc dp dung Nghi dinh
s6 297/2017 vé han ché€ dinh cd bing luéi ¢6 phu hgp véi Hién phdp
Phan Lan va cdc hiép dinh qudc t€ vé nhan quyén hay khong.** Toa dn
t6i cao ddnh gid ring Pieu 17 Hién phdp hién hanh ghi nhan ngusi Sdmi
12 ngusi ban dia 6 khu vuc nay, ¢6 quyén duge gin giti va phdt trién ngon
ngti cting nhu vin héa ctia minh. Nhiing quyén nay ctia nguoi Simi dugce
quy dinh tai Piéu 14.3 Hién phdp nam 1919, trdi qua nhiing [in sta doi
bé sung Luat Hién phdp, bén canh quyén chin tha tuan loc, thi quyén
ddnh bit cd hoi 6 song Tenojoki Ia mét phan khong thé thi€u trong vin
hda ctia ngudi Sdmi.

Ngoai ra, Toa t6i cao Phian Lan sau khi xem xét can nhic cdc quy
dinh, s6 li¢u thuc t€ cung nhu nhiting yéu t6 lién quan dén truyén théng
ddnh bit cd cta nguosi Simi thi cho ring viéc cdm ddnh cd trong giai doan
thing 8 hang nim theo quy dinh tai Die¢u 9 Nghi dinh 297/2017 la khong
phut hgp véi quyén co ban vé vin hda cua ngusi Simi, cu thé theo quy
dinh tai Bieu 17.3 Luat Hién phdp hién hanh.** Do d6, phdn quyét ctua
Toa dia phuong dugc giti nguyén. Piéu quan trong trong ban dn ndéi trén
Ia Toa t6i cao Phian Lan da luu y ring quyén co ban vé vin héa (trong
truong hop nay la quyén ddnh bit cd) cua ngusi Sdmi duge xem nhu 1a
moét bo phan ctia quyén i san, trén co sé tham chiéu cic y kién do Uy
ban Luat Hién phdp (Constitutional Law Committee) dua ra.> Lap luan nay
12 hop ly, boi lé quyeén ddnh bit cd Ia mot thanh t6 cta quyén huéng dung
cong dong, va quyén hudéng dung vé mit ban chit la mét quyén tai sin
dudc phdp luat thiia nhan va bao v¢.

Ngoai ra, ban dn s6 R2019/425 cung c¢6 cich tiép can tuong tu. Bon
ngudi tén A, B, C va D bi cdo budc a di ¢6 hanh vi cau cd trdi phép trén
khu vuc song do Co quan quan ly dit va nudc caa Nha nudc (Metsdhallitus)
quan ly vao ngay 29/7/2017. Theo quy dinh, khi mét ngusi mudén cau
cd 6 khu vyc song do Metsihallitus quan ly thi phai mua vé véi gid 30€/

22 Theo quy dinh tai Dieu 118 Pao luat Bdnh bit cd, dinh bit cd trong khu vuc cdm hoic han
ché bi xem la vi pham va ngudi vi pham phii ganh chiu ché tai.

23 Y kién ctia Hoi dong trong viéc phé chuin Hi¢p udc Pdnh bit cd 6 song Tenojoki 5/2017
(Opinion of the Committee on the ratification of the Tenojoki Fishing Treaty, 5/2017).

24 Bén canh viéc dp dung cic quy dinh phdp luat qudc gia, Toa t6i cao Phin Lan cung xem xét
cdc hiép dinh gitta Phan Lan va Na Uy vé ddnh bt cd trén hé théng song Tenojoki (Hiép
udc Ddnh cd trén song Tenojoki). DBieu 3(1) caa Hi¢p udc nay lién quan dén viéc bio ton cdc
khu vuc cd sinh san nhim bdo vé nguon cd va thic ddy viéc dinh bit cd bén viing.

25  KKO0:2022:25, “Fishing restriction imposed on the Sdmi indigenous people and its relation-
ship to their fundamental rights (fishing offence)”, https://korkeinoikeus.fi/en/index/enna-
kkopaatokset/shortsummariesofselectedprecedentsinenglish/2022_1/kko202225 html,  truy
cap ngay 16/6/2023.
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ngay.*® Cdc bi cdo thiia nhan ¢6 cau cd 6 khu vuc song ndi trén nhung

cho ring minh khong vi pham quy dinh vé dinh bit cd. Toa dia phuong
sau d6 da bdc bé cdo budc nay.

Toa dn t6i cao Phan Lan xem xét vy viéc nham xdc dinh ring cdc
bi cdo c6 vi pham quy dinh vé cau cd hay khong, va can nhic quyén cua
nhting nguodi nay vdi tu cdch ho Ia nhting nguti Sdmi. Toa té1 cao cho
rang, viéc Metsihallitus dat ra muic gid 30€/ngay véi s6 lugng gidy phép
¢6 han nhim dam béo sy phdt trién nguon cd, va pht hgp véi quy dinh tai
biéu 10.2 cua Pao luat Pdnh bit cd. Mic du vay, khi Metsihallitus djt ra
muic gid va gidy phép cau cd thi da han ché€ quyén dinh bit cd von 1a mot
trong nhting quyén co ban caa nguoi Sdmi. Chinh vi vay, Toa dn t61 cao
Phin Lan da tu chéi dp dung gidy phép cau cd danh cho nguoi Simi va git
nguyén phdn quyét cua Toa dia phuong.”

Nhin chung, theo quy dinh caa phdp luat Phan Lan, quyén cta nguoi
Sdmi d6i véi nhiing hoat dong san bin, chin tha tuin 16c hay ddnh bit cd
Ia nhiing quyén huéng dung dugc phdp luat thita nhan va bao vé. Quyén
huéng dung cdc quyén ndi trén cia ngudi Sdmi dp dung d61 véi ca dit,
nguon nudce thuoe Nha nude 1an tu nhan.”® Quyén huéng dung nay dp
dung d6i vdi nhiing ngudi Sdmi sinh s6ng trong khu viic ciia minh.* Cang
cin néi thém ring, quyén huéng dung la quyén dan sy dugce bio vé béi
Hién phdp khi quyén nay bi xam pham. Do vy, viéc Toa dn t61 cao Phan
Lan ddnh gid vu viéc trén co sé Hién phdp 1a phut hgp. Bén canh dé6, Toa
con dya trén cd s6 phdp luat qudc t€ nhu hi¢p dinh véi cic nudc lan can veé
ddnh bit cd, trén co s6 vin hda truyén théng, tap quin cta ngudi Sdmi dé
¢6 thé dinh gid mot cdch toan dién quyén huéng dung cua ngudi ban dia.

3. Quyén huéng dung caa toc nguoi Sami — Na Uy

Nguoi Sdmi cang la ngudi dan tdc ban dia 6 Na Uy Quyeén hudng
dung cua ngusi Simi thong qua cdc hoat dong nhu sin bian, chan tha tuan
1o¢, ddnh bit cd cung dugce phdp luat Na Uy ghi nhan. Cu thé, vao thing
10/2021, Toa t6i cao Na Uy da dua ra phdn quyét nhim bio vé quyén
chian tha tuan 16c cua nguoi Simi. Trong vu viéc nay, vao nam 2010,
Téng cuc ning lugng va Tai nguyén nuéc Na Uy (co quan thudc Bo Diu
mo6 va Ning lugng Na Uy) da cdp phép cho mot cong ty thude sé hou

26 Ngudi nao vi pham quy dinh néu trén sé bi xem la vi pham Diéu 10 chuong 28 B¢ luat Hinh
sui, va sé bi phat tuong tng.

27  KKO: 2022:26, tldd.

28  Dieéu 3 Dao luat Chin tha tuin 1oc 1990; Veli-Pekka Lehtola, “Contested Indigenous Sdmi
Right and Public Dispute- How the ILO Convention No.169 became rejected in Finland”, tr.
114, https://junka-aikio.net/wp-content/uploads/2019/08/Lehtola-2015-S%C3%A1miDe-
bate-1.pdf, truy cap ngay 30/6/2023

29  Veli-Pekka Lehtola, tldd, tr. 30.

30  UN Special Rapporteur James Anaya, tldd.
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nha nudc dé€ xay dung khoiang 151 tuabin gié trén dién tich dit khoang
450km vuong 6 bdn dio Fosen - khu vuc ngusi Simi chin tha tuin 16c
sudt hang trim nim. Nhung nguoi Simi 6 khu vuc nay da khéi kién, cho
rang viéc xay dung cdc tuabin gid sé can tré hoat dong chin tha tuin loc
truyén théng cua ho.

Toa dn t61 cao Na Uy xem xét liéu viéc cdp phép xay dung cdc tuabin
g6 6 bdn dao Fosen c¢6 hgp phdp hay khong. Piu tién, Toa dn da xdc
dinh ring viéc chan tha tuin 16c 1a biéu hién van héa (cultural expression)
va Ia nganh kinh t&€ truyén théng (traditional ecomomy) ctia nguoi Sdmi &
Na Uy. Toa dn cung chi ra ring, theo phdp luat Na Uy va quéc t&, viéc
bao v¢ cdc quyén van hda cua ngudi ban dia la tuyét d6i. Toa dic biét
luu y ring cdc quyén chinh tri va dan sy ctia mot nhém dan ban dia sé bi
han ché dé bao vé loi ich cong cong cia nhém da s6. Do vay, Toa cho
rang muc dich xiy dung cdc tuabin gié nhaim hé tr¢ cdc muc tiéu moi
trudng cua Na Uy vdi ning lugng xanh hon (greener energy) khong lién
quan dén viéc xem xét k€ hoach lip dit cdc tuabin gié ¢6 vi pham quyén
cua ngudi Simi hay khong. Thém vao d6, Toa dn cung cho ring viéc bao
vé moi truong va bao v¢ quyén cia ngudi Sdmi khong loai trii nhau, béi
c6 nhiing khu vuc ¢6 thé lip dat tuabin gié ma khong xam pham quyén
cua ngudi Sdmi. Chinh vi vy, Toa dn da phdn quyét ring viéc cip phép
x4y tuabin gié cua Téng cuc ning lugng va Tai nguyén nudéc Na Uy da
vi pham cdc quyén cia nguoi Simi, va viéc cdp phép xdy dung tuabin gié
chi ¢6 hi¢u luc khi cdc tuabin gi6 khong ngin can toc ngudi ban dia thuc
hi¢n cdc quyén biéu hién vin hda, bao gom chian tha tuan 1oc. Tu d6, Toa
dn két luan gidy phép xay dung vo hiéu va cdc tuabin gid phai bi di doi.”!

Tom lai, theo phdp luat Na Uy, quyén hudéng dung ctia ngudi dan
toc thiéu s¢ Sdmi cting dugce ghi nhan va bio vé¢ béi Nha nudce.” Trong
khi d6, quyén chin thi tuan 16c 1a quyén hudéng dung dugc thuc hi¢n
ngay ca déi véi nhung viung dit khong thuoc quyén sé htu cua nguoi
Sdmi.” Diéu nay c¢6 nghia la ngusi Sdmi ¢6 thé chin tha tuan 1oc, sin bin
hoic ddnh cd theo cdch thic truyén théng tii trude dén nay d6i véi nhing
vung dit nhit dinh.** Viéc biao vé quyén hudéng dung cua cong dong
ngudi Sdmi duge dit trong méi lién hé véi cde lgi ich khdc nhim tim ra
su hai hoa trong cdc myc tiéu phdt trién cua Na Uy.

31 Elin Hofverberg, “Supreme Court Rules Windmill Park in Sami Area Violates Indigenous
Rights”, https://www.loc.gov/item/global-legal-monitor/2021-10-25/norway-supreme-court-
rules-windmill-park-in-sami-area-violates-indigenous-rights/, truy cip ngay 30/6/2023.

32 John B. Henriksen, “Research on best practices for implementation of the principles of ILO
Convention No. 1697, The Finnmark Act (Norway), A case study, 2008, tr. 5.

33 Christina Allard, tldd, tr. 161.

34 John B. Henriksen, tldd, 2008, tr. 85.
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4. Quyén huéng dung theo quy dinh cua B¢ luat Dan sy nam 2015

bieu 257 cua BLDS nim 2015 quy dinh “quyén huéng dung la
quyén caa chu thé khic duge khai thdc cong dung va huéng hoa 1¢i, o1
tic d6i vdéi tai san thudc quyeén sé hiiu ctia cha thé khdc trong mét thoi
gian nhit dinh.” Tu dinh nghia nay, so vdéi quy dinh vé quyén hudng
dung 6 Hoa Ky, Phin Lan va Na Uy, ¢6 thé thiy quyén huéng dung theo
quy dinh BLDS nim 2015 ¢6 nhi¢u diém tuong dong va khdc biét. Cuy
thé, su tuong dong 16n nhit xuit phét ti tinh chit cua quyén huéng dung.
Theo d6, ngudi huéng dung theo phdp luat ctia cdc nudc déu khong phai
la cha sé huu d6i véi tai san huéng dung. Ngoai ra, theo phdp luat cic
nudc, quyén huéng dung dugce chia thanh hai nhdnh cu thé, bao gom
quy dinh chung va quy dinh riéng cho mét toc ngusi. Quy dinh chung
vé quyén huéng dung dugce dp dung cho cdc cd nhan, t6 chiic dusng nhu
khong c6 nhi¢u khdc biét gita phdp luit cic nudc (vi du nhu quy dinh
veé quyeén huéng dung ctia cd nhan 6 Phin Lan dugc ghi nhan tai B luat
Thiia ké* va Bo luat Bat dong san®®) va BLDS nim 2015 cta Viét Nam.
Tuy nhién, khi xem xét quyén huéng dung dp dung cho mot cong dong
hay téc ngudi va quyén hudéng dung theo BLDS nam 2015, ¢ thé thiy su
khdc biét dugc thé hién 6 cdc khia canh sau:

Thii nhdt 1a vé thoi han huéng dung. Theo quy dinh tai Biéu 260
BLDS nam 2015, quyén huéng dung c¢é thoi han xdc dinh trén co sé thoa
thuin cua cdc bén. Trong trutng hgp cdc bén khong ¢ thoa thuan hoic
khong théa thuin dugc, quy dinh yéu cau dp dung thoi han theo luat
dinh nhung t61 da dén hét cudc doi ctia nguoi hudng dung dau tién, hoic
dén khi phdp nhan ton tai, nhung t61 da 30 nim néu ngusoi hudéng dung
dau tién la phdp nhan. Ngugc lai, theo phdp luit caa Hoa Ky, Na Uy va
Phin Lan, quyén hudéng dung d6i véi cdc toc ngudi khong dat ra thoi
han huéng dung cu thé, chang han nhu quyén huéng dung cua toc ngusi
Ojibwe bit dau tit Hi¢p udc St. Peters naim 1837 va kéo dai dén nay.

Thit hai, vé nguoi hudng dung, Biéu 260 BLDS nim 2015 quy dinh
chi bao gobm cd nhan va phdp nhan. Ngoai cdc chu thé nay, khong con
chu thé nao khic ¢6 thé duge hudéng quyén hudéng dung. Trong khi dd,
nhu da phan tich 6 trén, ngudi hudéng dung theo phdp luat Hoa Ky, Phian
Lan, Na Uy con ¢6 thé Ia mot cong dong dan toc thiéu s6 nhit dinh ¢o
gin két vé mit lich st, dia ly, ¢6 hoat dong truyén théng (sin bit, dinh
cd). Quyeén hudng dung cong dong khong cho phép nhiing ngusi khong
thudc cong dong d6 khai thic, huéng cong dung, hoa 161, 101 tuc tu tai san
hudéng dung. N6i1 cdch khdc, quyén hudng dung cong dong nay khong

35 Khoan 1, 2 Bieu 3, Chuong 3, B luat Thira k€ Phan Lan.
36  Dieu 5, 6 chuong 12 va 1,2 chuong 14 B¢ luat Bit dong san Phan Lan.
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thé dugc chuyén giao cho ngusi ngoai cong dong. Chang han nhu nguoi
Sdmi ¢ Phan Lan khong bi han ché quyén ddnh bit cd, trong khi d6, dei
v6i ngudi khong phai 1a ngusi Sdmi thi viée dinh bit cd 6 nhiing noi nhét
dinh phai mua vé (tra phi) hojc bi han ché¢ dinh bit trong moét thoi gian
nhit dinh theo quy dinh cia Pao luat Pdnh bit cd.

Thit ba, vé tai sin hudng dung, theo quy dinh tai Biéu 257 caa BLDS
nam 2015, tai san huéng dung la tai san thudc quyeén sé htiu caa chu thé
khic, ¢6 thé Ia dong sin hoic bt dong san. Nguosi huéng dung trong thoi
han huéng dung c6 thé huéng hoa 1¢i, 191 tuic tui tai sin d6. Tuy nhién, tai
san huéng dung trong trudng hgp huéng dung cong dong 6 cdc qudc gia
néu trén la bat dong san thudc sé htu nha nudc hoic tu nhan nhu riing,
nui, song, ho.

Tu nhung phan tich trén, cau hoéi dat ra la liéu Viét Nam ¢6 nén mé
rong cic quy dinh vé quyén huéng dung trong BLDS nim 2015 theo
hudng cong nhan quyén hudéng dung cua mot cong dong dan toc thiu
s8, tuong tu nhu cdch ti€p can cua Hoa Ky, Phin Lan va Na Uy, hay
khong? Vé mat xa hoéi, Viét Nam bao gom 54 dan toc, trong s6 d6 ngusi
Kinh chi€ém da s6 véi hon 85,3%.% Pia ban sinh séng chu yéu cta ngusi
dan toc thiéu s 1a vung trung du, mién nui phia Bic va Tay Nguyén.*
Xudt phidt ti thuc tién khdch quan la van héa, phong tuc tip qudn cuaa tdc
ngudi thiéu s6 mang nhing nét dic thu, néu dp dung quy dinh véi cdch
tié€p can don nhit cho tit ca d6i tugng diéu chinh thi sé triét tiéu ban sic
van héa cua nguoi dan ban dia. Vi vay, dé€ c¢6 thé giai quyét moét cdch thoa
ddng va bio ton dugc cdc gid tri van héa truyén théng cua dan toc thiéu
s8, chinh sdch phdp luat néi chung ctng nhu phdp luit dan su néi riéng
can phai ¢6 cich ti€p cin ton trong nhing théi quen séng va sinh hoat
cua ho va ddm bio dong bo vdi cdc nguyén tic vé quan ly, su dung dat.

Vé mit phdp ly, tdc gia nhan thiy cic quy dinh cta BLDS nim 2015
tai thoi di€ém nay van chua thé ddp ung yéu ciu thuc tién dé€ dugc st dung
nhu cong cu phdp ly ghi nhan quyén huéng dung cua mét cong dong hoic
sic toc ngudsi ban dia ¢ Viét Nam. Cdc quy dinh hi¢n nay cia BLDS nim
2015 chi dang duing lai 6 viéc ghi nhan quyén sé htiu chung cta cong dong
tai P1éu 211. Theo d6, s6 hau chung cia cong dong 1a sé hiiu cia dong ho,
thon, dp, ban, lang, buon, phum, séc, cong dong ton gido va cong ddong dan
cu khdc d61 véi tai san duge hinh thanh theo tap qudn, tai san do cdc thanh
vién cua cong dong cung nhau déng gép, quyén gép, dugc ting cho chung
hojc ti cdc nguon khdc phit hgp véi quy dinh caa phdp luat nhim théa man
loi ich chung hop phdp cua cong dong.”” Trong khi d6, quyén huéng dung

37  Téng cuc Théng ke, Thong cdo bdo chi két qud téng diéu tra dan sé va nha & nam 2019.
38  Nhu trén.
39 Khoan 1, Biéu 211 BLDS nam 2015.
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cua cong dong nhu da phan tich 6 trén ¢6 su doc lap véi quy dinh vé quyén
s6 htiu chung ctia cong dong theo Pieu 211 cta BLDS nam 2015. Vi thé,
nhting quyén sin bit, dinh cd vén di 1a hoat dong truyén théng dic thu cta
nhting nhém dan toc thiéu s¢ chua duge ghi nhan mot cdch cu thé trong
cdc quy dinh hién nay trong BLDS nam 2015. Néu tham khao cdch tiép can
cta phdp luit nudc ngoai ghi nhan quyén hudéng dung cia cong dong, nha
lap phdp can phai gidi quyét duge cdc van dé veé thoi han huéng dung, ngusi
huéng dung va tai san huéng dung. Pong thai, cic co ché thuc thi quyén,
bdo v¢ quyén hudng dung cua cong dong cting phai duge dy liéu. Bén canh
do, cdc quy dinh ¢6 lién quan nhu quy dinh vé ddnh bit cd, quy dinh san
bin trong cdc luit ¢6 lién quan cting cin duge dieu chinh tuong ung va can
phéi ¢6 16 trinh nhit dinh d€ thuc thi. Trudc tién, Viét Nam ¢ thé xem
x¢ét va ghi nhan quyén nay thong qua dn 1¢ nhu cdch thuic thuc hién 6 Phian
Lan va Na Uy. Trén co s6 d6, “khong gian sinh ton” cia nhting cong dong
nguoi thiéu sd sé duge bao ton, dim bao sy phdt trién hai hoa cta cic dan
toc trén toan lanh thé Viét Nam. @
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