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Tom tat
Bai viét phan tich van dé binh ddng gidi trong quy dinh vé phong chéng qudy réi finh duc tai
noi lam viéc thong qua cdc ngi dung vé (i) khdi ni¢m qudy réi tinh duc tai noi lam viée; (i) chii
thé qudy 16i finh duc tai noi lam viéc; (iii) trdch nhi¢m phong chéng qudy réi tinh duc tai noi
lam viéc. Trén co s6 dé, tdc gid dua ra mgt s6 khuyén nghi nham hoan thi¢n phdp lugt lao
déng Viét Nam nhdam bdo ddam binh ddng gidi tai noi lam viéc,
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Abstract
This article analyses gender equality issues in regulations on preventing sexual harassment in
the workplace, covering (i) the concept of sexual harassment in the workplace, (ii) the subject
of sexual harassment in the workplace, and (iii) the responsibility for preventing sexual
harassment in the workplace. Based on this, the author recommends improving Vietnam’s
labour law and increasing gender equality in the workplace.
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1. Binh déng gidi va su can thiét bao dam binh dang gidi trong
quy dinh vé phong chong quay rdéi tinh duc tai noi lam viéc

Binh ding gidi la muc tiéu ma nhan loai dang hudng dén nhim xay
dung moét xa hoi phit trién bén ving. Phdp luit qudc t&€ va phdp luit cua
cdc quéc gia dang nd luc xay dung cdc khuon khé phdp Iy nhim biao dam
binh ding giéi trén nhi¢u phuong dién. Theo d6 quyeén binh ding (trong
dé bao gom binh ding giéi) duge ghi nhan trong cdc vin ban phdp luat
quéc t€ va phdp luit cdc quéc gia. Tai Diéu 7 Tuyén ngon quéc t€ vé
nhan quyeén (the Universal Declaration of Human Rights, UDHR) nim 1948
khiang dinh: “Moi ngusi déu binh ding trudc phdp luat va duge phdp luat
bao v¢, khong ¢6 bit ky su phan biét d61 xui nao”.

Trong linh vyc lao dong, cdc tiéu chuin lao dong qudc t€ vé thiic
ddy binh ding gidi nhim bio v¢ cdc bén trong quan hé lao dong (dac biet
Ia lao dong nii) da tré thanh khuon khé phdp ly qudc t€ quan trong. Yéu
cau vé chéng phan biét d6i xi va bio dim binh ding giéi duge quy dinh
trong cdc van ban cta T6 chic Lao dong Qudc t&€ (International Labour
Organization, ILO) nhu Tuyén b6 nim 1998 vé cdc nguyén tic co ban



24 TAP CHI KHOA HQC PHAP LY VIET NAM SO 04 (176)/2024

trong linh vyc lao dong, Tuyén bé vé cong bing xa héoi nam 2008, Cong
uéc s6 100 vé Tra cong binh ding gitia lao dong nam va lao dong nti cho
mot cong viée ¢6 gid tri ngang nhau nim 1951 (Cong udc s6 100), Cong
udc s6 111 vé Phan biét d61 xu trong viéc lam va nghé nghiép nim 1958
(Cong udce s6 111). Pic bigt, vao nam 2019, Cong udc s6 190 vé Bao
lyc va quiy réi (goi la Cong udc s6 190) va Khuyén nghi s¢ 206 da dugc
ILO thong qua, tii d6 thiét 1ap mot khuon khé chung d€ ngin chin, giai
quyét bao luc va quiy réi dua trén cdch tiép can toan di¢n, tich hgp va
ddp ting gidi.

Hién nay, cdc qudc gia dang trong qud trinh hoi nhap qudc t€ sau
rong, nhiing doanh nghiép nim trong chudi cung ting toan cau phai thuc
thi nhitu tiéu chuin lao dong quéc t&€ néi chung cing nhu ddp ung nhiing
quy dinh, tiéu chuin ma cdc cong ty da qudc gia dua ra, trong d6 cé cic
tiéu chuin vé bio v¢ quyén con ngudi, cdim phan biét d6i xu tai noi lam
viéc. Cu thé, Nguyén tic huéng din caa Lién hgop qudc vé kinh doanh va
quyeén con ngudi (United Nations Guiding Principles on Business and Human
Rights, UNGP)' va Hudng din cia T6 chic Hop tdc va Phdt trién Kinh
t& (Organisation for Economic Co-operation and Development, OECD) vé thim
dinh cdc chudi cung ung ¢6 trich nhiém trong nganh may mic va giay
dép? déu dat ra yéu ciu cdc nhan hang phai thuc thi, dip uing nhting cam
két bén ving trong viéc bio dam quyén con ngudi (trong dé ¢é yéu ciau
loai bé lao dong tré em, lao dong cudng buic hay qudy réi tinh duc tai noi
lam vi¢c). Do d6, viéc tuan thu cdc tiéu chudn lao dong qudc t€ ndi chung
va cdc yéu ciu cua cdc t6 chiic, nhin hang ndi riéng vé ngan chin quiy
r6i tinh duc (QRTD) tai noi lam viéc sé 1a tien dé thiic ddy binh ding giéi
trong moi truong viéc lam.

QRTD tai noi lam viéc la hién tuong phé bién lam suy gidm binh
ding tai noi lam viéc va gay ra nhting tic dong tiéu cuc dén moi trusng
viéc lam nén can dugc nghiém cdm va ngin chan. Viéc quy dinh va trién
khai dong bo cdc quy dinh vé QRTD tai no1 lam vi¢c la hét sdc can thiét
trong viéc thiic ddy binh ding gidi. Béi lé:

Thit nhdt, QRTD tai noi lam viéc 1a biéu hién cua hanh vi phan
biét d61 xu trén co s6 gidi tinh. Phan biét d61 xu dua trén co s6 gidi tinh
dugc hiéu la nhiing hanh vi phan bi¢t d6i xt trén co s6 sy khdc biét ve
dac diém thé chit hoic chic ning gita nguoi dan 6ng va nguoi phu n.
Su phan biét nay bao gdbm ca phan biét dugce thiét lap moét cich ro rang

1 UN Guiding Principles on business and human rights, UNGP, 2011.
OECD, “Hudng din cua OECD vé thim dinh cdc chudi cung ting ¢6 trdch nhi¢m trong
nganh may mic va giay dép”, 2021, https://read.oecd-ilibrary.org/governance/huong-dan-
cua-oecd-ve-tham-inh-cac-chuoi-cung-ung-co-trach-nhiem-trong-nganh-may-mac-va-
giay-dep_913felc3-viH#page3, truy cap ngay 23/12/2023.



LUAT DAN SU 25

trén co s6 su bat 1gi ctia gidi tinh nay so véi gidi tinh khic. Trong Khuyén
nghi chung s6 19 nam 1992, Uy ban vé bo cic hinh thic phan biét d6i
xt chéng lai phu nii cta Lién hgp quéc da khing dinh QRTD 1a hanh
vi phan biét d6i1 x tai noi lam viée, theo d6: “QRTD bao gom hanh vi
tinh duc khong dugec mong muén nhu dung cham va tin tinh veé thé xdc,
nhting binh ludn mang sic mau goi duc, dua cho xem sich bdo khiéu dam
va bay té doi hoéi tinh duc, du bing 161 néi hay hanh dong. Hanh vi nhu
vay ¢6 thé la hanh vi lam nhuyc va ¢6 thé tao thanh moét vin dé an toan
va sic khoe; hanh vi nay la phan biét d61 xit khi mét phu ntt ¢6 nhiing ly
do hop ly dé tin tuéng rang su phan d6i cua phu nt d6 sé gay bat 1oi cho
minh lién quan téi viéc cia minh, bao gdm ca tuyén dung va thang tién
hojc khi hanh vi nay tao ra mot méi trusng lam viéc thu dich”.> Tuong
tu, Cong udc s6 111, ILO cung da dé cap va khang dinh hanh vi QRTD
chinh Ia mot biéu hién nghiém trong cta hanh vi phan biét gidi tinh va
vi pham nhan quyén.* Bén canh dd, trong Cong udc s6 190 vé Bao luc
va qudy 161, mic du ILO khong dua ra dinh nghia vé QRTD tai noi lam
vi¢c nhung khdi niém nay duge dua vao dinh nghia vé bao luc va quiy ré1
trén co sé gidi tai Pieu 1(1)(b). Theo dd, bao luc va qudy réi trén co sé
gi61 duge hiéu Ia “bao luc va qudy r6i nhim vao ngusi khdc vi gidi hoic
gid1 tinh cta ho, hoic dnh hudng bit 161 d¢n nhung ngusi thudéc moét gidi
hoic gidi tinh cy thé, va bao gom cd qudy r6i tinh duc”. QRTD cang cé
thé phdt sinh tii nhiing tinh huéng ma ¢6 su thu dich véi mét giéi tinh
nay d6i véi mot gidi tinh khdc.?

Nhu vay, QRTD tai noi lam vi¢c la biéu hién caa hanh vi phan biét
déi xu trén co sé gidi tinh, mot nguoi tré thanh muc tiéu quiy réi vi gidi
tinh cta ho. Bing cdch yéu ciu moét ngudi trao déi tinh duc dé€ nhan lai
cdc 1¢1 ich nhit dinh, QRTD lam mit uy tin va tudc doat co hoi viéc
lam, co hoi thing tién cta nan nhan. QRTD nhidn manh gidi tinh cua
nan nhan hon la vai tro ctia ho véi tu cdch la nguoi lao dong va do dé dp
dat cdc dieu kién lam viéc kém thuan g1 hon d6i véi ho. Mot s6 qudc gia
da dua trén ban chit “phan bi¢t d6i xu trén co s6 gidi tinh” cua hanh vi
QRTD dé dua ra bi¢n phdp khic phuc, chéng QRTD tai noi lam viéc,
dién hinh nhu Vuong quéc Anh, Uc, Canada, Hoa K¥.°

3 Lién hop qudc, “Khuyén nghi chung s6 197, 1992, https://www.un.org/womenwatch/
daw/cedaw/recommendations/recomm.htm, truy cap ngay 23/12/2023.

4 ILO, “Sexual harassment in the world of work”, 2021, https://www.ilo.org/wecmsp5/
groups/public/---dgreports/---gender/documents/briefingnote/wems_738115.pdf,  truy
cap ngay 23/12/2023.

5 Pham Trong Nghia, Thuc hién cdc cong wdc co bdn ciia t6 chiic lao déng qudc té (ILO) tai Viét Nam,
co héi va thdach thiic, Nxb. Chinh tri qudc gia, 2014, tr. 147 — 148.

6 ILO, “Compating sexual harassment at work”, 1992, https://www.ilo.org/global/
publications/ilo-bookstore/order-online/books/WCMS_PUBL_9221082571_EN/lang--
en/index.htm, truy cap ngay 23/12/2023.
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Thii hai, chu thé bi quiy r61 QRTD tai noi lam viéc chu yéu la niti
gidi. QRTD tai noi lam viéc ¢6 thé nhim vao bit k¥ ai trong moi trudng
viéc lam. QRTD thudng dua trén sy lam dung quyén luc chu khong chi
bit nguon ti yéu t6 s thich tinh duc,” nhung cdc trudng hop duge bdo
cdo cho thdy hanh vi nay thuong xay ra d6i vdi phu nt va do nam gidi
thuc hién. Tai Hoa Ky, ¢6 khoang 31% lao dong nut va 7% nguoi lao dong
nam cho biét ho di tiing bi QRTD, tai chau Au c6 téi 40 — 50% ntt gisi
bi qudy réi. Ty I¢ nay cang ddng chui y tai Y khi 55.4% nti trong do tudi tii
14 dén 49 tung trai qua tinh trang bi QRTD.? O Viét Nam, két qua khio
sdit do Bo Lao dong - Thuong binh va Xa hoéi thuc hién véi sy hd trg cua
ILO trong nim 2012 cting cho thdy phin Ién cdc nan nhan bi QRTD 6
Viét Nam 1a lao dong nii tudi tti 18 dén 30.” Phuy ntt thudc cdc nhém cu
thé nhu nhting ngusi ¢d dia vi kinh t€ xa hoi thdp, phu nti Ia ngusi dan
toc thi€u s6, ngudi dong tinh nii, song tinh, chuyén gidi hoic lao dong
nhap cu, phu nt khuyét tit, tré em gdi la nhung d6i tugng ¢ nguy co déi
mit véi nan QRTD nhi¢u hon."

Xudt phdt tii thuc tién néu trén, phdp luadt moét s6 qudc gia trén thé
161 chi thiia nhan va bio v¢ lao dong nii trudc hanh vi QRTD tai noi lam
viéc, dién hinh Ia quy dinh cia phép luit An Do va Trung Quéc. Theo
do, vio nim 2013, An D¢ ban hanh Luat vé phong chéng QRTD d61 véi
lao dong nii tai noi lam viéc. Trong d6, luat nay dinh nghia vé QRTD la
bat ky hanh vi tinh duc khong mong mudén (du truc ti€p hay ngu y) nhu
tiép xuc co thé, yéu ciu quan h¢ tinh duc, nhin xét mang tinh tinh duc,
ham y ¢6 né1 dung khiéu dam hoic bit ky hanh vi khdc mang ban chit
tinh duc hoic 161 néi hogc khong 161."" Nhu vay, quy dinh cuia An Do ve
chong QRTD chi gidi quyét cdc vin dé vé QRTD dé bao vé¢ phu nu,
con d61 véi nam gidi hoic nhung d6i tugng khic, néu c¢6 bi QRTD cung
khong thé yéu cau phdp luit bao vé.

Noi1 dung tuong tu cung dugc quy dinh trong phdp luit ctia Trung
Qudc. Tai Trung Qudc, cdc quy dinh lién quan dén QRTD tai noi lam
viéc duge ghi nhan trong Luit Bio vé cdc quyén va I¢i ich cta phy nu

7 ILO, Report V (1) Ending violence and harassment against women and men in the world of work,
ILC.107/V/1 (Geneva), 2017, tr. 91

8 VBCWE, “Qudy r6i tinh duc tai noi lam viéc va nhung con sé biét néi”, 2020, https://vbewe.
com/tin-tuc/quay-roi-tinh-duc-noi-lam-viec-va--nhung-con-so-biet-noi/31, truy cip ngay
10/10/2023.

9 ILO, “Quy tic ting xd cho Viét Nam hi vong gidi quyét QRTD tai noi lam viéc”, 2015,
https://www.ilo.org/wemsp5/groups/public/---asia/---ro-bangkok/---ilo-hanoi/docu-
ments/publication/wems_377965.pdf, truy cap ngay 10/10/2023.

10 ILO, “Sexual harassment in the world of work”, 2020, https://www.ilo.org/wemsp5/
groups/public/---dgreports/---gender/documents/briefingnote/wems_738115.pdf, truy cap
ngay 10/10/2023.

11 Luat vé phong chéng QRTD d6i véi lao dong nai tai noi lam viéce cia An Do nim 2013, https://
www.indiacode.nic.in/bitstream/123456789/2104/1/A2013-14.pdf, truy cap ngay 10/10/2023.
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(dugc stia d61 mdi nhit vao nim 2022) vdi nodi dung: “Nghiém cim
QRTD déi véi phu nt, ngudi lao dong niti ¢6 thé khi€u nai véi nhing
ngudi si dung lao dong va cdc co quan c¢é thim quyén lién quan”.'
bitu nay din té1 hau qui ngudi lao dong thudc cdc nhém gidi tinh con
lai khong dugce phdp luat bao v¢, dan téi rui ro dé bi xam hai va gia ting
khoang cdch vé gidi tai noi lam viéc.

Thir ba, QRTD tai noi lam viéc mang lai nhtng idnh hudng tiéu
cuc trong moi trudng viéc lam, la yéu t6 lam gia ting khoing cdch gidi.
QRTD tai noi lam viéc mang lai nhiing hau qua nghiém trong vé stc
khée, kinh t& va tinh thin cia nguoi bi quiy r6i. QRTD tic dong tiéu
cuic dén tién luong, dén su phdt trién nghé nghié¢p va di¢u kién lam viéc
cta nan nhan, dong thoi ¢ nguy co khién cic cd nhan ro1 khoi moi
trudng viéc lam. Riéng d6i véi nu gidi, QRTD tai noi lam viéec gép phan
lam cho nii gidi it co hoi tham gia hoidc 6 lai thi truong lao dong, tit d6
lam ting khodng cdch tham gia lyc lugng lao dong va lam tram trong thém
khodng cdch giéi trong moi truong viéc lam, bao gobm chénh léch veé tién
luong va chénh léch trong viéc tham gia luc luong lao dong cua phu nu,
cting nhu sy phan chia phu nti vao cdc nganh ngheé cé muc thu lao thip
hon hoic ¢6 trién vong nghé nghi¢p han ché.”

2. N¢i dung binh déng gidi trong quy dinh vé phong chéng quay
r6i tinh duc tai noi lam viéc theo phap luat lao dong Viéet Nam
Trong thoi gian qua, Viét Nam da va dang xay dung, hoan thi¢n
chinh sich, phdp luat vé khong phan biét déi xui, trong d6 ¢6 cic quy
dinh vé phong chéng QRTD tai noi lam viéc — mot biéu hién cua phan
biét d6i xt dya trén yéu t6 gidi — nhim gdp phan thic ddy xiy dung moi
trusng lam viéc binh ding, lanh manh, an toan, hiéu qua, bdo vé quyén
loi ctia ngudi lao dong." Bo luat Lao dong nim 2019 (BLLD nam 2019)
va cdc vin ban hudng din da c6 nhi¢u quy dinh mdi diéu chinh vin de
phong, chéng QRTD tai noi lam vi¢c va bién phdp xu ly d61 véi hanh vi
nay. Trong pham vi bai viét, tic gid tip trung phan tich ba néi dung lién
quan dén van dé binh ding giéi trong quy dinh vé phong chéng QRTD
tai noi lam viéc cua BLLD nim 2019 va cdc vin ban huéng dan thi hanh,
gom (i) khdi niém QRTD tai noi lam viéc; (ii) chu thé QRTD tai noi lam

12 Luat Bio v¢ cdc quyén va loi ich caa phu nit Trung Qudc (sua d6i méi nhit vao nam 2022),
https://www.chinalawtranslate.com/en/law-on-protection-of-wome-2022/#:~:text=Arti-
cle%2050%3A%20The%20state%20is,interest%20activities%020t0%20help%20women,  truy
cap ngay 10/10/2023.

13 ILO, “Sexual harassment in the world of work”, 2020, https://www.ilo.org/wemsp5/
groups/public/---dgreports/---gender/documents/briefingnote/wems_738115.pdf, truy cap
ngay 10/10/2023.

14 Bo6 Lao dong — Thuong binh va Xa hoi, Du thdo S6 tay hudng ddn phong chéng QRTD tai noi
lam viéc, 2023.
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viéc; (ii1) trich nhiém phong chéng QRTD tai noi lam viéc ctia nguoi st
dung lao dong. Cu thé:

Thit nhdt, vé khdi niém QRTD tai noi lam viéc, QRTD tai noi lam
viéc khong con la vin d¢ mdi 6 cdc quéc gia. Thuat ngti QRTD xuit
hién lin dau tién 6 Hoa Ky vao cudi nhtung nam 1970 thong qua mot
phdn quyét cong nhan QRTD la hanh vi bi phdp luat nghiém cdm. Sau
do, QRTD tai noi lam viéc duge “goi tén” khdc nhau & cic qudc gia
khdc nhau nhu “su than mat khong mong muén” (Ha Lan), “quéy réi
tinh duc” (Y) hoic “téng tién tinh duc” (Phdp)." Tuy nhién tit ca cdc
tén goi trén déu dung dé€ chi hanh vi ¢6 tinh chit tinh duc ma ngudi nhan
khong mong mudn, khong hoan nghénh, khong duge ddp lai va né thé
hién quyén luc hon la phan dnh ham muén caa con nguoi. Tai Viét Nam,
[an dau tién khdi niém QRTD tai noi lam viéc duge ghi nhan chinh thic
trong BLLD nam 2019, theo d6 QRTD tai noi lam viéc duge hiéu la
hanh vi ¢6 tinh chit tinh duc cta bit k¥ nguti nao déi véi ngusi khic
tai noi lam viéc ma khong duge ngudi d6 mong muén hogc chidp nhan. '
QRTD ¢6 thé xiy ra dudi dang trao d61 nhu dé nghi, yéu ciu, goi y, de
doa, ép buoc d6i quan h¢ tinh duc ldy bit ky 1oi ich nao lién quan dén
cong viéc; hoic nhtng hanh vi ¢6 tinh chit tinh duc khong nhim muc
dich trao déi, nhung khién méi trudng lam viéc tré nén khé chiu va bit
an, gy ton hai vé thé chit, tinh than, hi¢u qua cong viéc va cudc séng cua
ngudi bi quiy r6i.”” QRTD tai noi lam viéc bao gom cdc yéu t6: (i) hanh
vi mang tinh thé chit gdbm hanh dong, cu chi, tiép xuic, tic dong vao co
thé mang tinh tinh duc hoic goi y tinh duc; (i) QRTD bing 16i néi gom
161 néi tryc ti€p, qua dién thoai hoic qua phuong tién dién ti ¢6 ndi dung
tinh duc hodc ¢6 ngu y tinh duc; (i11) QRTD phi 161 néi gobm ngodn ngti
co thé; trung bay, miéu ta tai liéu truc quan vé tinh duc hojic lién quan
dén hoat dong tinh duc truc ti€p hoic qua phuong tién dién tu.

No1 ham cua khdi niégm QRTD tai noi lam viéc trong BLLD nam
2019 da lam ro dugce cdc yéu t6: (1) tinh chit tinh duc caa hanh vi; (1)
khong dugc mong mudn; (i) pham vi thuc hién hanh vi la tai noi lam
vi¢c. Theo d6, “noi lam viéc la bt ki noi nao ma nguoi lao dong thuc t&
lam viéc theo théa thuin hoic phin cong cia nguoi st dung lao dong, bao
gom ca nhiing dia diém hay khong gian ¢6 lién quan dén cong viéc nhu
cdc hoat dong xa hoi, hoéi thio, tip huin, chuyén di cong tic chinh thiic,
buia dn, hoéi thoai trén dién thoai, cic hoat dong giao ti€p qua phuong tién

15 ILO, Compating sexual harassment at work, 1992, https://www.ilo.org/global/publications/
ilo-bookstore/order-online/books/WCMS_PUBL_9221082571_EN/lang--en/index.htm,
truy cap ngay 10/10/2023.

16 Khoan 9 Diéu 3 Bo luit Lao dong nam 2019.

17 bieu 84, ND 145/2020/ND-CP ngay 14/12/2020 cia Chinh phu Quy dinh chi tiét va hudng
dan thi hanh mot s¢ diéu cua Bo luat Lao dong veé dieu kién lao dong va quan h¢ lao dong.
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dién ti, phuong tién di lai do nguoi st dung lao dong bd tri tii noi 6 dén
noi lam vi¢c va ngudgc lai, noi 6 do nguoi su dung lao dong cung cip va
dia diém khdc do ngusi st dung lao dong quy dinh”.'®

Viéc dua ra dinh nghia phdp ly quy dinh r6 né1 ham va hinh thic cua
hanh vi QRTD tai noi lam viéc la can thiét, gitip nhan dang r6 rang veé
hanh vi nay trong thuc t€ dé 1am cin cud cho viéc thuc thi cdc quy dinh
¢6 lién quan khdc nhim xt ly ¢6 hi¢u qua hanh vi QRTD, xiy dung moi
truong lam viéc lanh manh, an toan, giip cho ngudi lao dong (ca nam
va nti) duge ton trong va yén tim lam viéc. Nguoi lao dong 1a nan nhan
caa QRTD tai noi lam viéc sé nhan biét rod, sém va nhanh chdng hanh
vi QRTD tai noi lam viéc va biét raing da c¢6 cong cu phdp ly d€ bio v¢
minh.

Thii hai, vé chu thé cua QRTD tai noi lam viéc, quiy r6i tinh duc
c6 thé nhim vao bit ky ai trong méi trudng viée lam. Hau hét nan nhan
cia QRTD tai noi lam viéc la phuy nt1," & vi thé thip, dudi quyén, trong
tinh trang phu thuoc ngudi quiy roéi; tuy nhién, nan nhan caa QRTD
tai noi lam viéc cung c¢6 thé a ngusi lao dong nam.?’ Theo quy dinh ctua
BLLD nim 2019, QRTD tai noi lam viéc la hanh vi “caa bat ky nguoi
nao déi véi ngudi khdc tai noi lam viéc”. Do d6, cha thé thuc hién hanh
vi QRTD tai noi lam viéc va cha thé bi QRTD tai noi lam viéc ¢6 thé
la bat k¥ ai trong moi trudng viéc lam (world to work) ma khong phan biét
cip bac, tudi tdc hay gidi tinh. Chu thé thyc hién hanh vi QRTD tai noi
lam viéc va cha thé bi QRTD tai noi lam viéc ¢6 thé cung gidi tinh hoic
khdc gidi tinh, cd thé Ia ngudi trong doanh nghi¢p hoic cung ¢6 thé la
chu thé thu ba nhu khidch hang, d6i tic cua doanh nghiép. BLLD nim
2019 da lam 16 dugc cha thé thuc hién hanh vi QRTD tai noi lam viéc
va chu thé bi QRTD tai noi lam vi¢c theo cdch tiép can trén, tii d6 tit ca
ngudi lao dong déu dugce phdp luat bio v¢ trudc hanh vi QRTD tai noi
lam viéc ma khong phan biét gidi tinh, tudi tdc, cip bac.

Thit ba, vé viéc quy dinh trich nhiém va nghia vy ctia nguoi si dung
lao dong trong viéc phong chéng QRTD tai noi lam vi¢e, dé€ ngin chian
va x6a bo hanh vi QRTD tai noi lam viéc, can sy chung tay cua tit ca cdc
chu thé lién quan nhu nguoi st dung lao dong, nguosi lao dong, dai dién
ngudi st dung lao dong, t6 chic dai dién ngusi lao dong, cdc co quan nha
nudc cé thaim quyeén, khich hang, déi tic ctia doanh nghiép... Trong do,

18 Bieu 84, ND 145/2020/ND-CP ngay 14/12/2020 ctia Chinh phu Quy dinh chi tiét va hudéng
dan thi hanh mot s¢ diéu cua Bo luat Lao dong veé dieu kién lao dong va quan h¢ lao dong.

19 ILO, “Quy tic ung xt cho Vi¢t Nam hi vong gidi quyét QRTD tai noi lam viéc”, 2015,
https://www.ilo.org/wemsp5/groups/public/---asia/---ro-bangkok/---ilo-hanoi/docu-
ments/publication/wems_377965.pdf, truy cap ngay 10/10/2023.

20 B¢ Lao dong - Thuong binh va Xa hoi, Bdo cdo danh gid tac dong ciia chinh sdch trong di thdo Bg
lugt Lao dgng (sita ddi), 2019, tr. 117.
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ngudi si dung lao dong duge xem la chu thé ¢6 trich nhiém chinh trong
vi¢c phong chéng QRTD tai ndi lam viéc vi cdc ly do sau:

- Viéc x6a bo QRTD tai noi lam viéc mang lai nhi¢u lgi ich cho
ngudi su dung lao dong. Cdc nghién ciu da chi ra ring, hau qua ma hanh
vi QRTD tai noi lam viéc mang lai Ia rit I6n. Chi phi luat phdp, chi phi
boi thuong thiét hai cho nguoi bi QRTD chi 1a bé néi, trong khi dé
hanh vi nay con giy anh huéng ning né dén hi¢u qua, cong suit lam viéc,
doanh thu... cua cong ty. Theo két qua khao sit cta Deloitte thuc hi¢n
vao nim 2019 déi véi 10.000 doanh nghiép 6 Uc thi QRTD gay ra tén
thit 2.6 ty USD do ning suit lao dong giam, tuong duong $1.053 trén
mot nan nhan. Ngoai ra chi phi phdt sinh do tinh trang nay gay rala 0,9 ty
USD, trong d6 nha nudc chiu anh huéng 23%, ngusi lao dong chiu 7%,
doanh nghi¢p chiu dén 70%”.*! Do d6, nguoi st dung lao dong can phai
nhan thic ré tAm quan trong cua vi¢c phong chéng QRTD tai noi lam
viéc va ¢6 nhiing giai phdp phu hop vdi dieu kién san xuit, kinh doanh
cua minh nham han ché, phong ngtia va xu ly tinh trang QRTD tai noi
lam viéc.

- Viéc x6a bo QRTD tai noi lam vi¢e ddp ting cdc yéu ciu hoi
nhap kinh t€ qudc t€. Néu trudce day cdc qudc gia chi quan tam dén phdt
trién thuong mai truyén thong va chu trong dén cdc yéu t6 vé doanh
thu, 101 nhuin, gid ci, canh tranh... thi hién nay, muc tiéu hudng téi
Ia phdt trién thuong mai bén viing. D€ lam dugce dieu d6, Nha nudc va
doanh nghi¢p Viét Nam phai thuc thi cic cam két quéc t€ vé bio v¢ moi
truong va bao dam nguodn nhan lyc trong cdc khuon khé hop tdc kinh
t€ song phuong va da phuong, tiéu biéu la Hi¢p dinh Thuong mai ty do
Viét Nam - Lién minh chau Au (the European Union — Vietnam Free Trade
Agreement, EVFTA), Hi¢p dinh D61 tic toan dién va ti€n bo xuyén Thdi
Binh Duong (the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership, CPTPP).*

- Ngudi st dung lao dong 1a chu thé c¢6 trong tay quyén quan ly lao
dong, cu thé Ia quyeén chi dao, dieu khién ngusi lao dong theo quy dinh
phdp luat nhim nang cao ning sudt, chit lugng va hiéu qua lao dong cua
don vi.”? Ngudi st dung lao dong cé quyén thiét lap cong cu quan ly lao
dong thong qua viéc ban hanh néi quy lao dong, quy ché, quyét dinh;

21 Deloitte, “The economic costs of sexual harassment in the workplace, Final report”, 2019,
https://www.deloitte.com/au/en/services/economics/perspectives/economic-costs-sexu-
al-harassment-workplace.html, truy cap ngay 10/10/2023.

22 Quyét dinh s6 843/QP-TTg ngay 14/7/2023 cia Tha tudng Chinh pha ban hanh Chuong
trinh hanh dong qudc gia hoan thién chinh sdch va phdp luat nhim thuc ddy thuc hanh kinh
doanh ¢6 trich nhiém tai Viét Nam giai doan 2023 — 2027.

23 D6 Thi Dung, Phdp ludt vé quyén qudn ly lao dong ciia nguoi sit dung lao déng 6 Viét Nam, Luan
dn Tién si luat hoc, Truong Pai hoc Luat Ha Noi, 2014, tr. 46.
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ky théa udc lao dong tap thé, hop dong lao dong va cdc thoa thuan khdc.
Do d6, nguoi st dung lao dong 1a chu thé ¢6 du dieu kién dé€ t6 chuic
thuc hién, trién khai cdc bién phdp phong ngitia QRTD tai noi lam viéc,
dong thoi ting cudng tuyén truyén, phé bién quy dinh vé phong chéng
QRTD tai noi lam viéc dén nguoi lao dong va cdc chu thé lién quan.

Tt nhting ly do néu trén, ngudi st dung lao dong Ia chu thé ¢6 nghia
vu truc tiép trong viéc quy dinh cdc hanh vi QRTD tai noi lam viéc va
thuc hi¢n quy trinh xu ly khiéu nai, t6 cdo noi bo vé hanh vi QRTD tai
noi lam viéc. Doanh nghiép dé€ xdy ra tinh trang QRTD tai noi lam viéc
ma khong c6 bién phdp phong ngtia hay gidi quyét duge coi la vi pham
nghia vy cua nguoi st dung lao dong trong viéc cung cip méot moi trudng
lam viéc an toan va lanh manh, vi pham nghia vu hgp dong hoic vi pham
cam két vé déi xti binh ding. Do d6, BLLD nim 2019 da quy dinh nghia
vu cua ngudi su dung lao dong la phai xay dung va thuc hién cdc giai
phdp phong, chéng QRTD tai noi lam viéc trong noi quy lao dong? va
khuyén khich cdc bén lya chon noi dung vé phong chéng QRTD tai noi
lam viéc d€ tién hanh thuong lugng tap thé.* Theo d6, ngudi st dung lao
dong phai quy dinh cdc nd1 dung sau: (1) nghiém cdm hanh vi QRTD tai
noi lam viéc; (ii) quy dinh chi tiét, cy thé vé cdc hanh vi QRTD tai noi
lam viéc phtt hop véi tinh chit, dic diém cta cong viéc va noi lam viéc;
(iii) quy dinh trdch nhiém, thoi han, trinh ty, tha tuc xi ly néi bo déi véi
hanh vi QRTD tai noi lam viéc, bao gom ca trich nhiém, thoi han, trinh
tu, thu tuc khi€u nai, t6 cdo, giai quyét khi€u nai, t6 cdo va cic quy dinh
6 lién quan; (iv) quy dinh hinh thic xu ly ky luat lao dong déi véi nguosi
thuc hién hanh vi QRTD hoic nguoi t& cdo sai su that tuong ting véi tinh
chit, muc d¢ caa hanh vi vi pham; (v) quy dinh boi thuong thi¢t hai cho
nan nhan va cdc bién phdp khic phuc hau qua.*® Cdc quy dinh trén phai
biao dim nguyén tic nhanh chdng, kip thsi va bao vé bi mat, danh dy, uy
tin, nhan phim, an toan cho nan nhian bi QRTD, ngusi khiéu nai, t6 cdo
va ngudi bi khi€u nai, bi t6 cdo.”

Nhu vay, BLLD nim 2019 khong quy dinh cu thé hanh vi QRTD
tai noi lam vi¢c va quy trinh xt Iy né1 bo déi véi hanh vi QRTD tai noi
lam viéc, ma trao trich nhiém nay vé cho nguoi st dung lao dong, yéu

24 Piém d khoan 2 Bitu 118 Bo luat Lao dong nam 2019.

25  Khoan 7 Dieu 67 B¢ luat Lao dong nim 2019; khoan 4 Di¢u 86 Nghi dinh 145/2020/Nb-
CP ngay 14/12/2020 ctia Chinh phu Quy dinh chi tiét va hudng dan thi hanh moét s6 dieu
ctia Bo luat Lao dong vé ditu kién lao dong va quan hé lao dong.

26 Khoan 1 Pieu 85 Nghi dinh s6 145/2020/NDP-CP ngay 14/12/2020 caua Chinh pha Quy
dinh chi ti€t va hudng dan thi hanh mot s6 dieu cua Bo luat Lao dong vé dieu kién lao dong
va quan h¢ lao dong.

27 Khoan 2 biéu 85 Nghi dinh s¢ 145/2020/ND-CP ngay 14/12/2020 cta Chinh phu Quy
dinh chi ti€t va hudng dan thi hanh mot s6 dieu cua Bo luat Lao dong veé dieu kién lao dong
va quan h¢ lao dong.
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cau nguoi st dung lao dong quy dinh ré trong néi quy lao dong. Pay la
cdch ti€p can hop ly, béi lé tiing don vi st dung lao dong sé c¢6 tinh chit
cong viéc khdc nhau. Nguoi st dung lao dong can cu vao hoan canh thuc
t€ ctia don vi dé quy dinh vé hanh vi QRTD tai noi lam viéc va viéc
phong, chéng QRTD tai noi lam viéc.” Pitu nay sé gitip cho ngusi su
dung lao dong va nguoi lao dong nhan thiic dugce ro vin dé va trinh dugce
tinh trang vi pham, gia ting nhan thic caa cdc bén lién quan qua d6 gidm
thiéu tinh trang QRTD tai noi lam viéc, gép phan xiy dyung moi trudng
lam viéc an toan, binh ding. Dic biét, phdp luat da dit ra yéu cau phai bao
vé bf mat thong tin cho cdc bén trong sudt qud trinh ti€p nhan va xu ly
hanh vi QRTD tai noi lam viéc. Piéu nay giip cho ngudi lao dong yén
taim lam viéc, gia ting su tin tuéng va manh dan hon trong viéc t8 cdo
hanh vi QRTD tai noi lam viéc, qua d6 sém phdt hién, ngin chin, xéa bé
va sém c¢6 nhting bién phdp t6 chuc tuyén truyén, gido duc phong chéng
QRTD tai noi lam viéc.

3. Cac han ché caa phap luat lao dong Viét Nam vé phong chéng
qudy roi tinh duc tai noi lam viéc va mot s6 giai phap hoan thién

BLLD nim 2019 ¢6 hiéu luc thi hanh chua lau (k€ tu ngay
01/01/2021), do d6 thuc tién thyc hién cdc quy dinh vé QRTD tai noi
Iam viéc chua nhiéu. Bén canh dd, & Viét Nam tinh dén thoi diém hién tai
chua ¢6 khao sdt qudc gia chinh thic vé QRTD tai noi lam viéc, nén tinh
trang nay mic du ¢ xdy ra trén thuc t€ nhung lai khong ¢6 s6 lieu théng
ke.? Mot s6 noi dung phdp luat lao dong Viét Nam veé phong chéng
QRTD tai not lam viéc van con nhiéu khoang tréng phdp ly va can sém
dugc khic phuc nhim tao ra moi trudng lam viéc an toan, lanh manh va
binh ding. Cu thé:

Thit nhdt, cin bé sung cdc trudng hop ngoai 1¢, khong xem la hanh
vi QRTD tai noi lam viéc. P€ phan dinh r6 ranh gidi hanh vi QRTD tai
noi lam viéc va hanh vi khong duge xem 1a QRTD tai noi lam viéc, nha
lap phdp can quy dinh cdc truong hop loai trii. Trong vu viéc Toa dn nhan
dan thi xa X thu ly tranh chip lao dong cd nhan vé viéc xu ly ky luat lao
dong sa thai, ba H lam don t6 cdo ong K — la cdp trén cua ba c¢6 hanh vi
sam s6 ba trén xe taxi do hai nguoi tu thué dé vé nha sau khi ca hai tham

28  Nguyén Hiuiu Chi, Nguyén Vin Binh (dong cha bién), Binh ludn khoa hoc B¢ ludt Lao dong ndm
2019, Nxb. Tu phip.

29 Mot vi du dién hinh, vao nhting ngay cuéi thing 8/2023, nhitu t5 bdo Ian lugt dua tin vé viéc
c6 gdi tén K. T t6 cdo bdc si tén N.Q.C — bdc si lam viéc tai Bénh vién Ung budéu Thanh phé Ho
Chi Minh vé goiy “doi vui vé” thi mdi dua thudc chua bénh ung thu tuyén gidp cho me co. Vu
viéc dang duge Cong an tiép tuc dieu tra lam r6. Xem Anh T, “Cong an lam viéc véi ngusi t&
cdo moét bdc si goi y “cho vui vé””, Bdo Lao dgng, 26/08/2023, https://laodong.vn/phap-luat/
cong-an-lam-viec-voi-nguoi-to-cao-mot-bac-si-goi-y-cho-vui-ve-1233909.1do, truy cap ngay
23/12/2023.
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gia hoat dong ngoai khda cua cong ty do ngusi lao dong tu diing ra té
chic. Sau khi nhan dugc don t6 cdo ciaa ba H, cong ty da mai 6ng K 1én
lam viéc va sau d6 ra quyét dinh xui ly ky luat lao dong sa thai d61 véi ong
K vi ly do ¢6 hanh vi vi pham quy tic xu su dugc quy dinh trong noi quy
lao dong cua cong ty. Ong K khong dong v vdi quyét dinh xu ly ky luat
sa thai ctia cong ty va ndp don khéi kién ra Toa dn. Tai Ban dn so thim
s6 01/2018/LD-ST ngay 05/11/2018, Toa dn nhan dan Thi xa X dua ra
nhin dinh, ong K da ¢é hanh vi quiy r61 véi ba H. Tuy nhién, xét thoi
gian, khong gian va dia diém ong K thuc hién hanh vi quiy r6i nam ngoai
pham vi cua quan hé lao dong nén viéc cong ty ra quyét dinh xu ly ky luat
sa thai d61 vdi ong K 1a sai.

Vu dn trén 1a moét trudng hop dién hinh khong duge xem 1a hanh vi
QRTD tai noi lam viéc, bén canh d6 con c6 cdc trudng hgp hanh vi tinh
duc hay mang tinh chit tinh duc dugc dén nhan, dugce chip thuan... cing
khong duge xem la hanh vi QRTD tai noi lam viéc. Cdc doanh nghiép
khi trién khai quy dinh trén thuc t€ ¢6 thé hoc tap kinh nghiém cua cdc
qudc gia trén thé gidi vé vin d¢ nay. Theo dé, doanh nghi¢p vira ghi
nhin cdc hanh vi khong duge xem la QRTD tai noi lam viéc dudi dang
nguyén tic va dong thoi dua ra cdc hanh vi cy thé (bao gom nhung khong
g161 han) trong noé1 quy lao dong, gitip ngudi lao dong dé dang nhan di¢n
va nim bit r6 hanh vi nao dugc chdp nhan noi cong s6 va hanh vi nao
bi nghiém cdm. Dién hinh nhu trong Quy tic thuc hanh cho ngusi su
dung lao dong (Effectively preventing and responding to sexual harassment: A
Code of Practice for Employers) ciia Hiép hoi Nhan quyén ctia Uc (Australian
Human Rights Commission),” bén canh vi¢c dua ra khdi niem QRTD tai
noi lam viéc va liét ké cdc hanh vi cu thé d€ cdc bén dé dang nhan dién
hanh vi, Bo quy tic con dua ra quy dinh: “D6i véi cdc hanh vi tdn tinh,
tuong tdc tinh duc dua trén sy thu hut 1an nhau va dugc dong y hoac ddp
lai thi khong phai Ia QRTD”. Bo quy tic cang lam 1o trudng hop hanh
vi QRTD dién ra sau khi méi quan hé hen ho, yéu duong noi cong sé
cta cdc cap doi tan vo. Trong tinh hudng nay, néu mét bén ¢é hanh vi
tinh duc khong phtt hgp va khong duge d6i phuong mong mudn, chip
thuan thi ngudi su dung lao dong can xui ly nhu bat ky khi¢u nai tinh duc
nao khic.

Do d¢, theo tdc gid, cin bé sung vao khoan 9 biéu 3 BLLD nim
2019 quy dinh nhutng hanh vi khong duge xem la QRTD tai noi lam
viéc, lam co sé dinh hudng cho cdc doanh nghiép trién khai. Quy dinh
nay sé la co sé d€ phan dinh ro6 ranh gidi gitia hanh vi duge xem la QRTD

30  Australian Human Rights Commission, “Effectively preventing and responding to sexual ha-
rassment: A code of practice for employers”, 2008, https://humanrights.gov.au/sites/default/
files/ content/sexualharassment/employers_code/COP2008.pdf, truy cap ngay 23/12/2023.
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tai noi lam vi¢éc va hanh vi khong duge xem 1a QRTD tai noi lam viéc,
giip nguoi lao dong va ngudi st dung lao dong dé dang nhan di¢n va
hiéu dung ban chit cta hanh vi QRTD tai noi lam viéc, trinh tinh trang
nham lin, “nhap nhing” khi xem xét hanh vi. Trong trudng hgp hanh vi
QRTD khong xay ra tai noi lam viéc ma xay ra 6 nhiing noi cong cong
khdc, ching han nhu cong vién, dusng phd... thi duge xt ly theo quy
dinh cua luat hanh chinh hogc nghiém trong hon c6 thé bi xu ly theo quy
dinh cua phdp luat hinh su.

Thii hai, cain b6 sung quyeén ti chdi lam viéc cua ngudi lao dong khi
nhan thdy nguy co xdy ra hanh vi QRTD tai noi lam viéc. Theo quy
dinh tai diém d khoan 1 Piéu 5 BLLD nam 2019 vé quyén va nghia vu
cta nguoi lao dong, nguoi lao dong duge quyeén “ti chdéi lam viéc néu
c6 nguy co ro rang de doa truc ti€p dén tinh mang, sic khée trong qud
trinh thuc hién cong viéc”. Tuy nhién, theo quan diém cua tic gid, trong
trudng hop ngudi lao dong nhan thiy ro6 rang nguy co bi QRTD tai noi
lam viéc thi cang ¢é quyén tii chéi viéc lam. Quy dinh nay sé tao ra hanh
lang phdp ly giip ngudi lao dong chu dong hon trong viéc lua chon viéc
lam va bao v¢é danh dy va nhan phim ctia minh trong qud trinh thuc hién
cong viéc. Cu thé, can bd sung diém d khoan 1 Piéu 5 nhu sau: “Ngusi
lao dong dugce quyeén “tii chdéi lam viéc néu c6 nguy co ro rang de doa
truc ti€p dén tinh mang, sic khoe, danh du va nhdn phdm trong qud trinh
thuc hi¢én cong viéc”.

Thii ba, can b6 sung quy dinh xu phat vi pham hanh chinh néu nguoi
st dung lao dong khong cu thé héa cic quy dinh vé phong chéng QRTD
tai noi lam viéc trong nédi quy lao dong. Diém d khoin 2 Di¢u 118 BLLD
nim 2019 quy dinh nguai st dung lao dong phai quy dinh r6 cic néi dung
veé phong, chéng QRTD tai noi lam viéc; trinh ty, thu tuc xi ly hanh vi
QRTD tai noi lam viéc trong ndi quy lao dong. Tuy nhién, trén thuc t€
cdc doanh nghiép khi xay dung néi quy lao dong thuong trién khai khong
dong bo, tham chi khong quy dinh noi dung cu thé ma chi dan chiéu té61
cdc quy dinh cua phdp luat vé phong chéng QRTD. Phdp luat lao dong
hién nay chua dat ra ch€ tai xu ly vi pham hanh chinh néu doanh nghié¢p
khong trién khai hoic trién khai moét cdch d6i pho.’! Thiét nghi, d€ nang
cao hi¢u qua thuc thi trén thuc t&€ d61 véi nghia vu quy dinh phong chéng

31 bieu 19 Nghi dinh s6 12/2022/ND-CP ngay 17/01/2022 caa Chinh phu Quy dinh xt phat
vi pham hanh chinh trong linh vuc lao dong, bio hiém xi hoi, ngudi lao dong Viét Nam di
lam viéc & nudc ngoai theo hop dong chi dung lai 6 quy dinh phat tién d6i vdi hanh vi: (i)
khong ¢6 noi quy lao dong biang vin ban khi st dung tii 10 lao dong tré lén; (i) khong dang
ky noi quy lao dong theo quy dinh cua phdp luat; (iii) khong thong bdo noi quy lao dong dén
toan bo ngudi lao dong hoiac khong niém yét nhiing noi dung chinh cta noi quy lao dong &
nhting noi can thiét; (iv) khong tham khio y kién cuia t6 chic dai dién ngudi lao dong tai co
s6 d6i véi noi ¢6 t6 chiic dai dién ngudi lao dong tai co s6 trude khi ban hanh hoic stia déi,
bé sung néi quy lao dong; (v) st dung noi quy lao dong chua c6 hiéu luc hoic da hét hieu luc.
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QRTD tai noi lam viéc cua nguoi st dung lao dong, phdp luat lao dong
can b6 sung ch€ tai xui phat cu thé cho truong hgp nay.

Két luan

Trong phdp luat lao dong Viét Nam, cic quy dinh vé phong chéng
QRTD tai noi lam viéc da duge xay dung trén co sé long ghép cdc vin de
vé gidi nhim bao dam ngudi lao dong khong bi phan bi¢t déi xu trén co
s6 gidi va bdo dam quyén lam viéc trong moi trudng an toan, lanh manbh,
khong QRTD cho ca lao dong nam va lao dong nii. Tuy nhién trong thoi
glan td1, cdc quy dinh cta phdp luat lao dong Viét Nam can tiép tuc duge
bé sung, hoan thién. Song song, d6 can phai xéa bo vin héa bao che,
khong triing phat QRTD, cung nhu cdc chuin muyc gidi, vin hda va xa
hoéi uing ho bao luc va quiy roi; tii d6 gép phan nang cao nhan thic, trich
nhi¢m cua cdc bén trong quan h¢ lao dong, hudng té1 xay dung quan hé
lao dong hai hoa, 6n dinh, phit trién bén ving. @
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