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Tom tat
Tai trg t6 tung, trong do cé td tung trong tai, ngay cang phd bién trén thé gidi. Bai viét tdp
trung nghién ciiu phdp ludt ciia Anh, Uc, Singapore va Hong Kong tir géc d¢ phdn tich so sanh
ddi véi vdn dé trén va nhdn thdy rang phdp ludt cdc qudc gia nay o ghi nhdn va diéu chinh ché
dinh tai tr t8 tung trong tai & pham vi han ché, chit yéu vé didu ki¢n chii thé cia bén tai tro t¢
tung, nghia vy bdo mdt thong tin va trach nhiém phap ly lién quan cia bén tai tro, nghia vu
tiét 19 thoa thudn cia bén nhdn tai tro hodc ludt su cia bén nhdn tai tro. Tir d6, bai viét dua
ra cdc dé xudt cho Vi¢t Nam vé vdn dé nay.

Tu khoa: fai trg t6 tung trong tai, bén tai trg t6 tung, bén nhdn tai trg t6 tung, théa thudn tai trg
16 tung

Abstract
Litigation funding, including funding for arbitration proceedings, is becoming more prominent
globally. This article examines the laws on arbitration _funding in the UK, Australia, Singapore
and Hong Kong from the perspective of comparative analysis. The article concludes that these
countries currently have limited recognition and regulations of the institution of funding arbitration,
mainly on the terms and conditions of the funder, obligations of information confidentiality and
legal obligations of the funder, as well as the obligation of disclosing the agreements of either the
funding recipients or their attorney. Then, the article proposes lessons for Vietnam on these issues.
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u xudt hién cua bén thu ba tai trg t6 tung ngay cang tré nén phé

bién, dic biét d6i véi t6 tung trong tai. Theo bdo cdo ctia Hoi
dong Trong tai thuong mai qudc t€ (International Congress and Convention
Association, ICCA) két hgp cung Dai hoc Queen Mary truc thudc Dai
hoc London dugc cong bs vao thdng 4 nim 2018, thi trudng toan ciu
veé tai trg tranh chidp (bao gom linh vuc t6 tung tai toa dn va té tung
trong tai) hi¢n nay di vugt 10 ty do la My va dang trén da phdt trién
nhanh chdéng.! Nhu ciu vé “nhan tai tr¢” phdt sinh khi nhi¢u doanh

1 Hoi dong Trong tai Thuong mai Quéc t€ (ICCA), Pai hoc Queen Mary London, Bdo cdo
s0' 4 acia ICCA vé Tai trg ciia bén thii ba trong Td tung trong tai, 2018, tr. 17, https://cdn.arbi-
tration-icca.org/s3fs-public/document/media_document/ Third-Party-Funding-R eport%20.
pdf, truy cap ngay 01/12/2023.
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nghi¢p va nha dau tu chiu tén thit 16n vé tai chinh khién ho khong thé
ty minh theo dudi nhting vu kién tung vdi chi phi dit dé. Pay cang Ia
thoi diém cdc nha dau tu ¢d thé tim kiém cich thic khdc véi nhiing cich
thuc truyén théng cuaa thi trudng dé tim ki€m 1¢i nhuan,? d6 Ia “dau tu
vao td tung trong tai”.

Su hdp dan nay c6 thé bit ngudn tit nhiing nét dic trung caa viée
giai quyét tranh chdp bing trong tai, cu thé:

(i) Chi phi theo duéi mot vu kién dugce giai quyét bing trong tai
thudng cao, din dén viéc nhu cau vé “nhan ho tr¢” tai chinh d€ theo
duéi vu kién ting manh;

(i) T6c do gidi quyét tranh chip bing trong tai cung khd nhanh
chéng. Vi thé, bén tai trg khong mit qud nhiéu thoi gian d€ biét két qua
dau tu cuia minh;

(i11) Su phdt trién nhanh chéng cia trong tai va viéc gidi quyét tranh
chip bing trong tai da din dén gia ting s6 lugng déi véi cd bén tai trg
thu ba tai trg t8 tung va bén c¢6 nhu ciu nhan tai trg t8 tung dé ¢ kha
ning tai chinh theo dudi vu kién.

Trudc thyc trang tai tr¢ t8 tung trong tai dién ra manh mé trong
nhting nim gan day, moét cau héi duge dit ra la: Vin dé nay da duge cdc
quoc gia trén thé gidi dieu chinh nhu thé nao va é muic d6 nao? Bai viét
nay tién hanh khao sit phdp luat cia mot s6 quéc gia d€ dua ra cau tra 1oi.
1. Khung phap ly diéu chinh hoat dong tai tro t6 tung trong tai tai
mot s6 qudc gia trén thé gioci

Anh dugc xem la moét trong nhiing quéc gia sdm thita nhan hoat
dong tai trg t6 tung trong tai. Tai trg t8 tung trong tai tai Anh khong
con bi xem la to1 pham (crime) hay vi pham trich nhiém dan su (torf) theo
Luat Hinh sy nam 1967. Cu thé Ia Luat nay khong con diéu chinh hanh
vi “champerty and maintenance” - hanh vi cua mot bén thu ba khong ¢é
quyén va lgi ich lién quan dén vu kién hé trg tai chinh nham thu lgi tu
két qua gidi quyét tranh chdp.’ Tuy nhién, tai tr¢ t6 tung tai Anh vin
chua dugc quy dinh cu thé trong van ban quy pham phdp luat, ma mdi
chi dugc ghi nhan béi Toa dn nham tao sy linh hoat khi dp dung tai trg
t6 tung trén thyc tién.*

Luu y ring bén tai tr¢ t6 tung tai Anh chiu sy diéu chinh béi Bo
quy tic cho bén tai tr¢ t8 tung (Code of Conduct for Litigation Funders) do
Ho¢i dong Tu phdp dan su (the Civil Justice Council), méot co quan caa Bo
Tu phdp Vuong quéc Anh, cong bs Tan dau vao thing 11 nim 2011 va

2 Ttdd.

3 Muc 13 va Muc 14, Luat Hinh sy (Criminal Law Act) nim 1967, Anh.

4 Lisa Bench Nieuwveld va Victoria Shannon Sahani, Tai trg ciia bén thit ba trong Trong tai quic
té, Tdi ban Ian 2, Nxb. Kluwer Law International, 2017, tr. 113-121.
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do Hi¢p hoi Cdc bén tai trg t& tung cua Anh va xi Wales (Association of
Litigation Funders, ALF) quan ly va diéu chinh theo tiing giai doan cho phu
hop thyc tién.” Tuy viéc tham gia ALF Ia ty nguyén, hiu hét cic nha tai
trg t6 tung tai Anh déu la thanh vién cua Hiép hoi nay.® Bo quy tic nay
khong phii [a van ban quy pham luit nhung néu bén tai tr¢ khong tuin
theo thi sé c6 thé bi d6i mit véi ché tai do Hiép hoi dit ra. Cu thé, bén tai
trg ¢ thé bi xu ly bing mét s¢ hinh phat, vi du nhu: cinh cdo cong khai;
dinh chi tu cdch thanh vién ctia ALF trong moét khoang thoi gian nhat
dinh; bi truc xudt vinh vién khoi ALF; bi phat tien dén 500 bing Anh.’
Bo6 quy tic duge ban hanh nham théng nhit vi¢c dp dung tai trg t6 tung
tai Anh va gép phin bao v¢é quyén va lgi ich cua cdc bén trong quan hé tai
tr¢ t6 tung. Bo quy tic nay sau d6 dugc sta d6i, b sung vao nim 2018,
giip minh bach hdéa hoat dong tai tr¢ t§ tung tai Anh.?

O Uc, hoat dong tai trg t6 tung duge dinh gid 1a khd ty do khi da
dugc cong nhan 6 cip lién bang va nhiéu tiéu bang. Cu thé, cdc tiéu bang
nhu Australian Capital Territory, New South Wales, South Australia, va
Victoria di loai bo hoc thuyét “champerty and maintenance”.” Tai moét s6
ti€u bang khdc nhu Queensland, Tasmania va Western Australia, mic du
van con ton tai mot sG rao can lién quan dén hoc thuyét nay nhung hoat
dong tai trg t6 tung khong bi xem 1a bat hop phdp va van dién ra trén
thuc t&.!° Tai trg t6 tung tai Uc duge hgp phdp hda tit nim 1995 trong
b6i canh lién quan dén cdc tranh chdp vé khd ning thanh todn dién ra
thuong xuyén va dugc ghi nhan minh thi tai Nghi dinh vé doanh nghié¢p
(Corporation Regulations) nim 2001."" Phdn quyét cua Toa dn (High Court)
vao nam 2006 tai vu ki¢n Campbells Cash & Carry Pty Ltd v. Fostif Pty Ltd
cung chdp thuin bén thd ba tai tr¢ t6 tung trong tit cd cdc truong hop
tai bén tiéu bang va vung lanh thé da bai bo hoc thuyét “champerty and
maintenance”.'> Tuy nhién, cdc thoa thuan tai trg t6 tung van ¢6 thé bi vo
hi¢u héa néu trdi véi chinh sich cong hoic bit hop phdp."” Véi néd luc
5 Xem B¢ quy tic tai https://associationoflitigationfunders.com/code-of-conduct/, truy cap

ngay 01/12/2023.
6 Steven Friel, Jonahthan Barnes, Tai tro t6 tung 2022, Nxb. Law Business Research, 2022, tr. 37.

7 Muc 25, Thu tuc xu ly khi¢u nai, xem tai https://associationoflitigationfunders.com/wp-content/
uploads/2018/03/ALF-Complaints-Procedure-October-2017.pdf; truy cap ngay 01/12/2023.
8 Bo quy tic cho bén tai tro t6 tung, https://associationoflitigationfunders.com/wp-content/

uploads/2018/03/Code-Of-Conduct-for-Litigation-Funders-at-Jan-2018-FINAL.pdf, truy
cap ngay 01/12/2023.

9 Steven Friel va Jonahthan Barnes, tldd, tr. 5.

10 Tldd.

11 Lisa Bench Nieuwveld, Victoria Shannon Sahani, tldd, tr. 93; Nghi dinh vé doanh nghiép (Cor-
poration Regulations) 2001 tai https://www legislation.gov.au/F2001B00274/latest/text, truy
cap ngay 01/12/2023.

12 George R. Barker, “Tai tr¢ t6 tung cta bén thy ba tai Uc va EU”, 6 8(3), 2012, tr. 458.

13 Lisa Bench Nieuwveld va Victoria Shannon Sahani, tldd, tr. 93.
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nham cy thé héa hoat dong tai tr¢ t6 tung, Chinh pht Lién bang Uc da

lan lugt ban hanh cdc Nghi dinh sta déi, b6 sung quy dinh phdp luat vé

tai trg t6 tung (Corporations Amendment (Litigation Funding) Regulations)
vao nam 2020, 2021 va 2022. Hi¢n nay, cdc nghi dinh sta d6i nay da bi
hay bo va chi con Nghi dinh vé doanh nghi¢p nim 2001 ¢6 hiéu lyc.™

Nhu vy, tai tr¢ t6 tung, bao gobm tai trg t6 tung trong tai da dugce thia

nhan va diéu chinh béi vin ban phdp luat riéng tai quéc gia nay.

Tai chau A, i tro t6 tung trong linh vuc trong tai it phé bién hon
so v6i cdc khu vuc khdce.” Tuy nhién, Singapore va Hong Kong di ban
hanh nhung quy dinh phdp luat minh thi diéu chinh hoat dong nay. O
Singapore, tai tr¢ t6 tung trong tai chinh thic dugc cong nhan lan dau
trong Phan Tai tr¢ cta bén thd ba nim 2017 caa Luat Dan sy déi véi
trong tai quéc t€ va dugce cu thé héa trong Ian sua d6i vao nim 2021.'
Tai Hong Kong, hoc thuyét “champerty and maintenance” van nhung tai
trg t6 tung trong tai hodc toa dn da duge quy dinh la ngoai 1¢ cua hoc
thuyét nay."” Cu thé, tai tr¢ t6 tung dugc chinh thic cong nhan Ian dau
trong Phdp lénh Trong tai (sia d6i) nim 2017." Theo Muc 98P cua
Phip 1¢nh, Bé truéng Tu phdp Hong Kong cung dong thoi ban hanh
Quy tic thyc hanh vé tai trg trong tai cua bén thud ba (Code of Practice
for Third Party Funding of Arbitration), trong d6é dua ra cdc nghia vy, tiéu
chuin va thong I¢ dp dung d6i véi bén thi ba tai trg t6 tung tai Hong
Kong."

Nhu vay, d6i vdi cic quéc gia nhu Anh, Uc va Hong Kéng, thoa
thuan tai trg t6 tung trudc day thuong bi xem la bit hgp phdp hoic vo
hi¢u vi vi pham hoc thuyét “champerty and maintenance”, vén c¢6 muc
dich phong ngtia nhung vu kién khong chinh ding. Tu khoang dau thé
ky 21 tré di, tai trg t6 tung di ¢6 nhting budc chuyén ding ké khi cdc
qudc gia nay cho phép hoat dong tai trg d6i vdi ca khiéu kién tai toa dn
va khiéu kién tai trong tai. Su cho phép nay cé thé dugc thé hién trong
cdc quyét dinh ctia Toa dn hoic/va quy pham phdp luat thanh van. Uc,
Singapore, va Hong Kong tham chi da siia d6i va ban hanh vin ban phdp
luat riéng nham diéu chinh hoat dong tai tr¢ t6 tung.

14 Corporations Amendment (Litigation Funding) Regulations 2020 (23/07/2020-02/12/2020),
Corporations Amendment (Litigation Funding) Regulations 2021 (25/11/2021-04/08/2022),
Corporations Amendment (Litigation Funding) Regulations 2022 (09/12/2022-02/08/2023).

15  Lisa Bench Nieuwveld va Victoria Shannon Sahani, tldd, tr. 240.

16 Civil Law (Third-Party Funding) Regulations 2017, Civil Law (Third-Party Funding)
Amendment Regulations 2021; Chau Huy Quang, “Tai tr¢ cua bén thu ba trong t6 tung
trong tai qudc &, Tap chi Khoa hoc Phdap ly Viét Nam, s6 10(158), 2022, tr. 16-17.

17 Irene Lee Wing Yun, “Ra sodt ludt ti trg t§ tung cua bén thit ba: Hong Kong” trong sich Simon
Latham va Augusta Ventures, Ra sodt ludt tai trg t6 tung ciia bén thit ba, The Law Review, 2021.

18 Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Ordinance 2017

19 Xem: https://gia.info.gov.hk/general/201812/07/P2018120700601_299064_1_154416937
2716.pdf, truy cap ngay 01/12/2023.
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2. So sanh pham vi va mic d¢ diéu chinh cua phap luat va quy
tac hanh nghe d6i voi tai trg t6 tung trong tai tai mot s6 qudc gia
trén thé gici

2.1. Diéu kién chi thé cia bén thi ba tai trg to tung trong tai

Pé tré thanh bén thu ba thuc hién hé trg tai chinh cho mot trong
cdc bén trong tranh chip, bén tai tr¢ can ddp ung da dieu kién dit ra
theo phdp luit, quy tic t§ tung trong tai clia co quan gidi quyét tranh
chip hoic théa thuan trudc dé cua cdc bén. Cic qudc gia khdc nhau da
c6 nhung quy dinh khdc nhau vé vin dé nay.

Tai Anh, theo ALF, bén thu ba tai tr¢ can dam bao (i) ¢6 du kha
ning cung cip nguodn luc tai chinh va (i1) cdic nghia vu khdc nhu nghia
vu cong bd thoa thuin (sé¢ duge trinh bay 6 phin sau) va kiém todn bdo
cdo tai chinh.? P6i véi dieu kién vé nguon luc tai chinh, bén thi ba tai
tr¢ can phai: (1) duy tri kha ning huy dong/ti€p cin nguodn tai chinh can
thiét d€ cd thé ddp tng cdc nghia vy ctia bén tai tr¢ theo thoa thuan tai
trg; (1) ddm bao kha ning thanh todn tit cd cdc khoin ng khi dén han,
va khi nang thanh todn tong cdc khodn ng theo tit ca cdc thoa thuan tai
tr¢ da tham gia trong thoi gian t6i thiéu 36 thdng; (ii1) luon duy tri kha
ning ti€p can nguodn von t6i thiéu 5 trieu Bing Anh hoic mot muic vén
t61 thi€u khic theo quy dinh caa Hiép hoi; (iv) cong bd lién tuc kha
ning cidp von cua minh cho Hi¢p hoi va bén nhan tai tr¢ trong trudng
hop bén tai tr¢ nhan thiy do hoan canh thay d6i lam anh huéng dén kha
ning tai chinh; va (v) thuc hién kiém todn hing nim theo quy dinh.”
Néu bén thu ba tai tr¢ khong tuan thu thi phai chiu trdch nhiém trudc
Hiép hoi mic du khong chiu trach nhiém phdp ly.*

Con tai Uc, chinh sich phdp luat vé dieu kién chu thé thuc hién
hoat dong tai tr¢ t6 tung cd su khdc nhau trong tiing giai doan. Tt nim
2001 dén trudc ngay 23/7/2020 va tu sau ngay 09/12/2022 dén nay,
bén tai tr¢ khong cin xin cdp gidy phép Cung cip dich vu tai chinh
(Australian Financial Services License, AFSL) theo Luat Doanh nghi¢p
(Corporations Acf) nam 2001 va khong can ding ky hoat dong tai tr¢
nhu mot h¢ théng quan ly dau tu (Managed Investment Scheme, MIS).?
Tuy nhién, bén tai tr¢ cé nghia vy quan ly xung dét 1¢i ich ¢6 thé phdt
sinh trong qud trinh tai tr¢ véi tu cdch 1a chu thé cung cip dich vu tai
chinh. D€ cu thé héa nghia vu nay, Uy ban Chiing khodn va dau tu
Uc (Australian Securities and Investment Commission, ASIC) di ban hanh

20  Diéu 3, Bo quy tic cho Bén tai tr¢ t6 tung nim 2018, Anh.

21 biéu 9, Bo quy tic cho Bén tai tr¢ t6 tung nim 2018, Anh.

22 Ditu 4, Bo quy tic cho Bén ti tr¢ t§ tung nim 2018, Anh.

23 Phian 5C, Nghi dinh vé doanh nghiép (Corporation Regulations) 2001; Nghi dinh stra d6i, bé
sung quy dinh phdp luat vé tai tr¢ t6 tung nam 2022.
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Hudng din Quy dinh s& 248 (Regulatory Guide 248) vao nim 2013, stia
dd6i b6 sung vao ngay 23/8/2020.

Tu ngay 23/7/2020 cho dén ngay 09/12/2022, Uc ¢é quy dinh
tuong déi khit khe veé tiéu chuidn dé€ bén thi ba ¢6 thé hoat dong tai trg
t6 tung.** D€ du diéu kién hoat dong thi bén thu ba tai trg cin phai (i)
dugc cdp gidy phép AFSL nhim dim bdo khi ning tai chinh trong qud
trinh hoat dong tai tr¢ t6 tung; va (i) ding ky hoat dong tai tr¢ véi co
quan ¢6 thdm quyeén theo hudng dan ctia ASIC.” D€ ¢6 dugc gidy phép
AFSL, bén tai tr¢ can thdéa man mot s¢ diéu kién nhat dinh, dic biéet
la kinh nghi¢m quan ly, kha niang tai chinh va ky nang xu ly khi xuit
hién cdc tinh huéng xung dét 11 ich. P61 véi dieu kién vé kha nang
tai chinh, nha tai tr¢ cin sé htiu tii 50 ngan Po6 la My tré 1én, cong vdi
khoan tién theo ty 1¢ tuong ting véi nghia vu ng phai thanh todn.*

D61 véi Singapore, bén thu ba tai trg tai trg t6 tung can la bén tai
tr¢ chuyén nghi¢p, tic phai théa man hai diéu kién sau: (1) ¢ nganh
nght kinh doanh chinh Ia tai tr¢ t6 tung cho nhiting vu kién ma bén tai
tr¢ khong phai la mét bén trong tranh chép, trong dé nganh ngheé kinh
doanh chinh ¢é thé duge ding ky tai Singapore hay mot quéc gia khic;
va (i1) ¢6 vén ¢6 phan da thanh todn khong dudi 5 triéu D6 la My (hoic
ngoai t¢ khdc ¢ gid tri tuong duong) hoic khong dudi 5 tri¢u Po6 la My
trong tai sin quan ly.?” Nhu vay, Singapore yéu ciu bén hoat dong tai
trg td tung can phai thuc hién tha tuc ding ky kinh doanh nganh nghe
nay va phai c¢6 khi ning tai chinh (hai di¢u kién vé ding ky kinh doanh
va vé tai chinh).

O Hong Kong, theo quy dinh ctia phdp luat, dé duge xem la bén
thu ba tai tr¢ t6 tung, bén nay khong duge phép c6 lgi ich nao ngoai
phan trim lgi nhuan dugc xdc dinh trong thoa thuan tai trg.?® Cu thé,
theo Quy tic Thuc hanh vé Tai tr¢ trong tai cua Bén thu ba vio nim
2018 (Code of Practice for Third Party Funding of Arbitration), Bén thu ba
tai tr¢g can ddp ung cdc diéu kién sau day dé du tiéu chuin hoat dong
cip von tai trg: (i) c6 kha ning huy dong t6i thiéu 20 triecu Do la Hong
Kong; (1) duy tri khi nang chi trd tit cd khoidn ng hoic tai tr¢ theo thoa
thuan tai tr¢ trong t6i thi€u 36 thing; (iii) cung cdp cho co quan gidm
sdt cdc tai lieu ki€m todn hoic tuong duong nhim chiing minh kha ning
tai chinh; (iv) chidp nhan lién tuc cong bé nghia vu ctiia minh theo thoa
24 Nghi dinh sta d6i, bé sung quy dinh phdp luat vé tai tro t6 tung nim 2020 (23/07/2020-

02/12/2020).

25  Hudng din Quy dinh 166 (Regulatory Guide 166) cua ASIC nam 2017, 2021 va 2022.
;g gllii 4.1, Phan Tai tr¢ cta Bén thd ba, Luat Dan sy nam 2017, Singapore.

28  Diéu 98], Phan veé Tai trg cua Bén thu ba, Phdp 1énh Trong tai (stia d6i) nam 2017, Hong
Kong.
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thuan tai tr¢ vé kha ning cung cip von.?”” Vi¢c khong tuan thu nhiing
quy dinh do B¢ quy tic nay dat ra sé khong din dén trich nhiém phdp
ly déi véi bén thu ba tai trg. Tuy nhién, viéc tuan thu duge chidp nhan
lam bing ching trong qud trinh t6§ tung trudc tdoa dn hoic trong tai va
dugc xem xét trong qud trinh ra quyét dinh lién quan cua toa dn hoic
trong tai.*” Nhu vay, nha i tr¢ t6 tung tai Hong Kong khong can lam
thu tuc xin cdp gidy phép hay dang ky kinh doanh hoat dong nay, ma
chi can dim bdo du khd ning tai chinh dé thuc hién hoat dong tai tr¢
(dieu kién vé tai chinh).

Nhu vay, cdc qudc gia dugc nghién ciu 6 trén déu cé nhung tiéu
chuin dat ra véi bén thu ba thuc hién hoat dong tai tro t6 tung thong
qua viéc ban hanh quy dinh phdp luit riéng, hoic Bo quy tic hudng dan
hoat dong nay tai nudc s6 tai. Cdc tiéu chuin thudng xoay quanh ba
dieu kién sau: (1) phai dugc cdp gidy phép hoat dong tai trg t6 tung (nhu
tai Uc tii ngay 23/7/2020 cho dén ngay 09/12/2022); (ii) yéu cau veé
dang ky kinh doanh (nhu Singapore); va (iii) khi nang tai chinh (nhu tai
Singapore, Anh, va Hong Kong). Trong d6, di¢u kién cudi cung dugce
ddnh gid 1a quan trong vi kha nang tai chinh gin lién tryc ti€p véi muc
do kha thi cua viéc duy tri khodn tai trg, ngin ngtia nhtung dnh hudng
tiéu cuc ma viéc khong ¢ ngudn vén cé thé giy ra d6i véi qud trinh
gldi quyét tranh chip trudc trong tai.

2.2. Nghia vy bdo mdt thong tin va trach nhiém phdp ly lién quan cia
bén thu ba tai trg to tung trong tai

Hoat dong tai trg t6 tung trong tai ¢6 thé tic dong dén tinh bio
mat vi ¢6 sy xuidt hién cuaa mét bén thu ba ngoai cdc bén trong tranh
chip. Cu thé, bén thu ba c6 thé yéu ciu cung cdp cdc thong tin trudc
khi thoéa thuan dugce ky két (vi du nhu danh tinh caa bi don, khoin chi
phi udc tinh d€ theo dudi vu kién, tai lieu ching cd dé xdc dinh kha
ning thing kién) va cap nhat thong tin trong qud trinh gidi quyét tranh
chidp. Néu bén tai trg vi pham nguyén tic bio mat trong thoa thuin tai
tr¢ hoac theo quy dinh caa phdp luat quéc gia va gay thiét hai déi véi
cdc bén tranh chip thi ¢6 thé phii chiu trich nhiém phép ly vé hanh vi
vi pham nay.”!

Tai Anh, bén thu ba tai tr¢ c6 quyén tu do tham dy phién hop giai
quyét tranh chidp va hoa giai d€ duge biét nhung thong tin lién quan dén
tranh chip cung nhu qud trinh thuc hi¢n ai tr¢ ctia minh.*”> Bén thu ba

29  Diéu 2.5, Bo quy tic veé tai tr¢ t6 tung trong tai cia Bén thi ba, Hong Kong.

30  Dieu 98S, Phian Tai trg ctia Bén thi ba, Luat Dan sy nam 2017, Anh.

31  Chitransh Vijayvergia, “Balancing disclosure and confidentiality obligations in third-party
tunding”, Arbitration & Corporate Law Review, 2020.

32 Tldd, tr 36.
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tai trg lic nay c6 thé duge xem 1a mét bén ¢6 lién quan trong qud trinh
t& tung, vi vay ho can biét dugc nhung su viéc dién ra trong qud trinh
t6 tung ¢é anh hudéng dén quyén va lgi ich cua minh.” Tuy nhién, Bo
quy tic cua Hiép hoi cdc bén tai trg t6 tung ctia Anh va xi Wales quy
dinh ro bén thu ba tai tr¢ ¢6 nghia vu bio mat toan b nhiing thong tin
¢6 lién quan dén qud trinh t6 tung (nghia vu bio mat), cang nhu tuan
thu nhting di¢u khoan cuaa thoa thuan bao mat dugc ky két gitia bén tai
trg va bén nhan i tr¢ néu ¢6.** Trong trudng hgp bén thu ba tai trg vi
pham quy dinh nay, bén tai tr¢ sé phai chiu trich nhi¢m trudc ALF va
c6 thé bi dp dung ché tai xtt phat nhu da trinh bay tai myc 1. Bén canh
do, Bo quy tic caa ALF cung ¢6 quy dinh cdc bén phai ghi nhan trong
thoa thuan tai tr¢ liéu bén tai trg c¢é quyeén tham gia y ki€n néu cic bén
dat dugc thda thuin hoa giai trudc phién hop gidi quyét tranh chip hay
khong.

Tai Uc, bén thu ba tai trg cé thé tham gia vao qud trinh t6 tung
gldi quy€t tranh chdp va ti€p can thong tin vu viéc nhung bi gidi han. Vi
du nhu bén thu ba tai tr¢ ¢é quyén dua ra huéng dan cho bén nhan tai
tr¢ (vi du la nguyén don) hoic/va luat su caa bén nay vé nhung vin de
lién quan dén qud trinh t6 tung, trit khi bén nhan tai tr¢ c¢é quyén bdc
bd cdc hudng din nay.” Bén tai trg cting ¢6 quyén tham dy va duaray
kién trong phién hoa gidi.” Phdp luat cta Uc khong c6 quy dinh minh
thi vé trich nhiém bdo mat thong tin cua bén tai trg. Tuy nhién, khi bén
thu ba tai tr¢ duge xem la mét bén lién quan trong qud trinh t8 tung (8
giai doan hoa giai) thi khong trdanh khoi nghia vu phai bio mat thong
tin (nghia vy bdo mat suy ra tii tu cdch tham gia t6 tung). Trén thuc té,
cdc bén thuong chu dong tham gia ky két thda thuan bio mat d€ trinh
nhung rii ro ¢d thé xdy ra sau nay (ty chon “thda thuin bio mat”).

Phdp luat Singapore khong ¢6 quy dinh minh thi vé nghia vu bio
mat cua bén thu ba tai trg. Vi thé¢ vin dé bio mat hoan toan phu thudc
vao trich nhi¢m cua chinh bén nhin tai tr¢ va luat su cda bén nay khi
dam phdn va ky két thoa thuan tai trg. Cu thé, Dieu 6 cua Cdc quy tic
hanh nghe luat (Legal Profession Rules) nim 2015 da dit ra nguyén tic luat
su ¢S nghia vu bao mat toan b nhting thong tin ¢ lién quan dén qud
trinh gidi quyét tranh chip cua khdch hang.”® Ve vin dé nay, Hoi dong
Cong dong phdp luat caa Singapore (The Council of the Law Society of

33 Lisa Bench Nieuwveld va Victoria Shannon Sahani, tldd, tr. 128.

34  Dbietu 7, B6 Quy tic cho Bén tai trg t6 tung naim 2018, Anh.

35  Diéu 11, Bo quy tic cho Bén tai tr¢ t6 tung nim 2018, Anh.

36 Steven Friel va Jonahthan Barnes, tldd, tr. 22.

37  Tldd, tr. 13.

38  Ditu 6.1, Phan 2 Cdc quy tic hanh nghe luat ctia Luat hanh nghe luat naim 2015, Singapore.
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Singapore) da ban hanh Hudng dan (Guidance Note) 10.1.1 v& hoat dong
tai trg t6 tung. Theo Hudng dan nay, luat su cta bén xin tai tr¢ ngay
tii giai doan ho trg soan thio thoa thuin tai tr¢ can tu vin ré rang cho
bén xin tai tr¢ (la khdch hang) vé nhting anh huéng c6 thé xiy ra déi
vA1 bat k¥ tai liéu nao dugce tiét 1o cho bén thu ba tai trg. Luat su cting
dugc Hudng dian khuyén nghi 1a nén dé nghi bén xin tai trg ky két thoa
thuan bio mat véi bén tai tr¢ d€ rang buéc trich nhi¢m cua cdc bén tai
trg trong trudng hop 16 thong tin lién quan dén qud trinh t68 tung.” Tuy
nhién, viéc ky két théa thuan bao mat sé phu thuoc vao quyét dinh cta
cdc bén vi phdp luat Singapore khong c¢6 quy dinh rang buoc bén tai trg
can phai tham gia ky két théa thuan nay (khong yéu cau c¢é “thoa thuan
bdo mat”). Luu y ring muc do tham gia t6 tung cua bén thu ba ti trg
sé phu thuéc vao loai hinh tai tr¢. Trén thuc t&, trong da s& cdc truong
hop khi tham gia t6 tung trong tai, bén nhan tai tr¢ tu do quyét dinh cdc
vin deé lién quan ma khong chiu anh huéng hay chi phéi nhiéu tu bén
tai trg.* Hudng dan 10.1.1 cang ¢6 dé nghi cdc bén nén ¢6 thoa thuin
trude veé cdc vin dé nhu lya chon luat su dai dién/trong tai vién, chién
lugc khoi kién, quan ly chi phi t6 tung d€ trinh nhing mau thuin cé
thé phdt sinh sau d6.*!

Phdp luat Hong Kong quy dinh khd chat ché vé viéc bén tai trg duge
ti€p can thong tin vu viéc va tham gia t6 tung mic du khong c¢é quy dinh
minh thi vé nghia vy bio mat cia bén tai trg. Trong trudng hop nay,
vin dé bao mat cung phu thudc vao trich nhiém cua cdc bén trong tranh
chip. Cu thé, theo Pitu 18(1) cua Phdp 1énh Trong tai nim 2017, khong
mot bén nao trong tranh chip dugc cong bd, tiét 1o bat ky thong tin nao
lién quan dén: (1) qud trinh t6 tung trong tai; hodc (i) phdn quyét cta hoéi
dong trong tai, trii moét s6 truong hop phdp luat quy dinh can phai cong
bd, tiét 16 trude co quan tai phdn nhim bio vé quyén va Igi ich hgp phdp
cua cdc bén hoic cong bd, tiét 1o véi chuyén gia (professional) hodc bén tu
vin khdc (adviser) cia mot bén trong tranh chip.** Trong trudng hop mot
bén mudn tim ki€m tai trg t6 tung trong tai va can phdi tiét 1o thong tin
thi cdc thong tin nay phai dugc xem 1a “cin thiét” dé phuc vu cho viéc
bén tai tr¢ can nhic ra quyét dinh i trg. Nhim muc dich tim kiém tai
trg t6 tung trong tai, cic thong tin trong qud trinh t6 tung trong tai ciing
c6 thé dugc tiét 1o cho chuyén gia theo Pieu 98T cua Phdp lénh Trong

39  Dieu 13 Muc A, Hudng dan 10.1.1 caa Hoéi dong Cong dong phdp luat caa Singapore.

40  Olivia de Patoul, “Ra sodt luat tai tr¢ t§ tung cta bén thu ba: Singapore”, trong sdch Simon
Latham va Augusta Ventures, tldd.

41 Diéu 13, Hudng din 10.1.1 cua Héi dong Cong dong phdp luat caa Singapore.

42 Diéu 18(1), Phdp lénh Trong tai (sia d6i) nim 2017, Hong Kong.
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tai stiia d6i nam 2017.% Néu dugce cdc bén tranh chdp dong y thi bén thu
ba tai trg méi ¢ thé tham dy phién hop gidi quyét tranh chip va it ¢6 tdc
dong dén qud trinh t6 tung nhu phdt biéu y kién.** Tuy nhién, néu gita
cdc bén dat dugce théa thuan hoa giai trong qud trinh giai quyét tranh chdp,
bén thu ba tai trg cd thé dong y hoiac bdc bd thda thuan hoa gidi néu trude
dé thoa thuan tai trg ¢ dieu khoan cho phép Bén thi ba tai trg ¢ quyén
nay.* Pieéu nay duge gidi thich béi viéc thda thuan hoa gidi gita cic bén
trong tranh chip cang c6 thé tic dong dén loi nhuian ma bén thu ba tai
tr¢ nhan dugce sau khi két thic vu kién. Can luu y tai Hong Kong, bén
thu ba tai tr¢ khong duge xem la mot bén ¢é quyén va loi ich lién quan
trong té tung trong tai.

Nhu vay, ¢6 thé thiy ring nghia vu bio mat thong tin cua bén thu
ba tai tr¢ trong td tung trong tai ¢cé mdi quan h¢ mat thiét véi mic do
ma bén thu ba tai tr¢ dugc phép ti€p can thong tin vu viéc va tham gia
vao td tung trong tai. Bén thu ba tai trg dugce phép tiép can va tham gia
mot cdch han ché nhung duge thé hién y kién ctia minh, hoic dugce tiép
can va tham gia khong han ché, thi ¢6 nghia vu bio mat thong tin nhu
cdc bén tham gia t6 tung khdc (vi du tai Uc va Anh). Néu viéc bén thi
ba dugc tiép can va tham gia t8 tung phu thudc phin I6n vao y chi cua
cdc bén tranh chip thi trich nhi¢ém bao mat thong tin cang “dit ning
lén vai” cta cdc bén tranh chip (vi du tai Singapore va Hong Kong).
Lic nay, bén nhan tai tr¢ dugc khuyén khich ky két thoa thuan bio mat
(hgp dong) vdi bén tai trg. Trich nhiém rang budc gitia cic bén sé la
viéc thuc hién ding va day du nghia vu trong hgp dong.

2.3. Nghia vu tiét 16 thoa thudn tai trg t6 tung ciia bén nhdn tai trg hodc/
va ludt su bén nhdn tai trg

Tai Anh, hién nay khong c¢6 quy dinh cu thé bit buoc thoa thuan
tai trg phai can dugce cong bs, ké ci cho cdc bén khdc trong tranh chip
hay hoi dong xét xti. Bén nhian tai tr¢ ¢6 thé lua chon thong bdo viéc
nhan tai tr¢ hoic khong, nhung thong thuong viéc thong bdo sé dugce
dién ra nhim tao suc ép cho bén con lai trong tranh chip vé khi ning
tai chinh 16n manh caa bén nhan tai tr¢ d€ theo dudi qud trinh t6 tung
tai trong tai.** Tuy nhién, hoi dong trong tai c6 thé yéu cau tiét 1o thoa
thuan tai trg, néu cd bat ki nghi ngd cho ring thoa thuan tai tr¢ khong
dugc ky két mot cdch minh bach?” (nghia vu tiét 16 khi c6 nghi ngo veé
tinh minh bach ctia thoa thuan tai trg).

43 Dieu 98T (1), Phdp lénh Trong tai (sia d6i) nim 2017, Hong Kong.
44 Steven Friel va Jonahthan Barnes, tldd, tr. 55.

45 Tldd.

46 Steven Friel va Jonahthan Barnes, tldd, tr. 42.

47  Lisa Bench Nieuwveld va Victoria Shannon Sahani, tldd, tr. 119.
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Tai Uc, nghia vy tiét 16 théa thuan tai tr¢ hau nhu chi dp dung
trong cdc vu kién tap thé (class action) (nghia vu ti€t 16 déi véi vu kién
tap thé). Ghi chu caa Toa dn Lién bang (The Federal Court’s Class Action
Practice Note) nam 2019 yéu cau ring bit ky thoa thuan tai trg t8 tung
cho vu kién tap thé nao cung phii dugc cong khai rd rang va sém nhit
trong kha ning cho phép cho héi dong xét xi va cdc bén khdc trong
tranh chidp.” Cu thé, déi véi hoi dong xét xu thi luat su dai dién cho
bén nhan tai tr¢ ¢é nghia vu cung cdp thoa thuan vé phi va thoa thuan
vé tai trg td tung (ti€t 1o toan bo) bing phuong thiic thu dién ti trudc
khi phién diéu trin thu nhit dién ra, trong d6 cdc tai liéu chda thong tin
dugce xem la tai lieu “mat”.* PGi véi cdc bén khdce trong tranh chdp thi
nghia vu cung cidp thong tin can dugce thyc hién trong vong bay ngay
trudc phién ditu tran dau tién dién ra. Luc nay, bén nhan tai tr¢ can gui
Thong bdo ve viéc tiét 1o thda thuin tai tr¢ t6 tung kém vdéi ban sao
cda thoa thuan tai trg.> Tuy nhién, ban sao nay c6 thé duge bién tap lai
dé gidu di nhtng thong tin ¢6 thé mang lai lgi thé€ chién thuat cho bén
con lai trong tranh chip nhu di¢u khoin vé ngin sich kién tung, chi
phi hoa hong®' (tiét 1o phan 16n). Ngoai cdc vu kién tap thé, bén nhan
tai tr¢ khong cé quy dinh cuy thé bi rang budc trich nhi¢m tiét 16 thoa
thuan tai trg.

Tai Singapore, nghia vu tiét 16 thoa thuan trong tai lai duge dit ra
d61 véi luat su cua bén nhan tai trg thay vi dit ra d6i véi cdc bén trong
tranh chdp. Theo Cdc quy tic hanh nghe luat nim 2015 cua Luat Hanh
nghe luit, luat su cua bén nhan tai tr¢ ¢6 nghia vu tiét 1o tit ca cic hop
dong tai trg, danh tinh va dia chi cta nha tai tr¢ ¢d lién quan dén t6
tung™ (ti€t 16 toan bo). Ve thoi diém tiét 16, Singapore quy dinh luit
su bén nhan tai trg phai cong bd veé viéc tai trg ngay tit khi bit dau giai
quyét tranh chdp hojc sém nhit c6 thé trong trudng hop thoa thuan tai
tro duge ky két sau khi qud trinh t6 tung da bit dau.”

Trong khi d6, Hong Kong la dia diém trong tai dau tién trén thé
gidi ¢6 quy dinh bit buoc vé nghia vy tiét 1o thong tin tai tr¢ td tung
néu c6 d6i vdi tit ca cdc vu kién gidi quyét bang trong tai*! (nghia vu tiét
16 trong moi trudng hop). Cu thé, bén nhan tai tr¢ ¢6 nghia vy thong

48  Dieu 5.3, Ghi chu ctua Toa dn Lién bang nim 2019, Uc.

49  Pieu 6.1, Ghi chi ctia Toa dn Lién bang nim 2019, Uc.

50  Dieu 6.4, Ghi chu cua Toa dn Lién bang nim 2019, Uc.

51  Jason Geisker, Dirk Luff, “Ra sodt luat tai tr¢ t§ tung cua bén thi ba: Uc” trong sich Simon
Latham va Augusta Ventures, tldd.

52 Muc 49A(1), Cdc quy tic hanh nghe luat ctia Luat hanh nghe luat, Singapore.

53 Tldd.

54 Jae Hee Suh, “Tiét 16 nguon tai tr¢ cta bén thi ba: Hong Kong va Singapore tao ra xu
hudng?”, Arbitration Blog, Thomson Reuters, 2017.
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bdo bing vin bin, véi néi dung bao gdom: (i) su ton tai clia viéc tai trg va
(1) danh tinh cda bén thu ba tai trg, chi khong phai toan bo néi dung
thoa thuin veé tai trg t6 tung® (ti€t 1o mot phan). Vin ban thong bdo can
dugc gui cho cdc bén trong tranh chdp va héi dong trong tai trude khi
bit dau thu tuc t6 tung. Trong trudng hop théa thuan duge ky sau khi
qud trinh t6 tung trong tai da bit dau ti€n hanh thi thyc hién trong vong
mudi lam ngay ké tii khi thoa thuan tai trg duge ky két.>

Nhu vay, cic qudc gia duge nghién ciu déu cé nhung dieu chinh
nhit dinh vé nghia vu ti€t 16 thoa thuan tai tr¢ nhung ¢ miic d¢ khdc
nhau. Cu thé, tai tr¢ t6 tung chi yéu ciu phai dugce tiét 16 déi véi cdc
vu kién tap thé tai Uc va pham vi noi dung dugc yéu cau tiét 1o phii la
toan bo hoidc gin nhu toan bé tuy thudc vao déi tugng nhan 1a hoi dong
trong tai hay cdc bén tranh chip khdc. Trong khi d6, nghia vu tiét 1o tai
trg t6 tung phai dugc thuc hién déi véi tit ca khi€u kién tai Hong Kong
nhung chi déi véi thong tin vé bén tai trg. O miic do khit khe hon,
Singapore yéu ciu bén ¢6 trich nhiém (luat su cia bén nhan tai trg) phai
tiét 1o toan bo noédi dung thoa thuan tai tr¢ trong moi trudng hop. Tai
Anh, nghia vu t1ét 1o dit ra khi ¢é nghi ngo tit phia hoi dong trong tai
ve tinh minh bach cta thoa thuan tai tro.

3. Két luan va kién nghi cho Viét Nam

Thong qua viéc nghién ciu phdp luit va quy tic cua cic Hi¢p hoi
tai nudc Uc, Anh, Singapore va Hong Kong, bai viét rit ra dugec moét s6
két luan. Thit nhdt, ch€ dinh vé tai trg t6 tung trong tai dugc thiia nhan
la hop phdp béi toa dn hodc/va phdp luat thanh vin tai cic qudc gia
nghién ciu. Quy dinh cu thé€ vé hoat dong tai trg trong tai cd thé duge
tim thdy tai cdc vin ban quy pham phdp luat hoic/va tai Bo quy tic cta
Hi¢p hoi lien quan. Thit hai, tai tr¢ trong tai duge dieu chinh chu yéu
trén ba phuong dién: dieu kién chu thé caa bén thu ba tai tr¢ t6 tung
trong tai; nghia vu bao mat thong tin va trich nhi¢m phdp ly lién quan
cta bén thu ba tai tr¢ t6 tung trong tai; nghia vu tiét 10 thoa thuan tai
trg t6 tung trong tai cia bén nhan tai tr¢ hodc/va luat su cua bén nhan
tai trg (pham vi dieu chinh). Thit ba, d€ tré thanh chu thé 1a bén tai tr¢
t6 tung thi bén thi ba phéi: xin cdp gidy phép AFSL nhu tai Uc tit ngay
23/7/2020 dén ngay 09/12/2022; dang ky kinh doanh va ching minh
tai chinh néu tai Singapore; hoic chi cin chiing minh tai chinh nhu tai
Anh hoic Hong Kong (muic d¢ diéu chinh). Thi tu, néu bén thu ba tai
tr¢ dugce phdp luat hoic Hiép hoi cho phép dugce ti€p can thong tin va
tham gia t8 tung é muc do nhitu thi phii ¢6 nghia vu bio mat thong

55 Muc 98U, Phdp lénh Trong tai (sta d6i) nam 2017, Hong Kong.
56 Tldd.
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tin nhu cdc bén tranh chap (nhu tai Uc va Anh). Néu bén thu ba tai trg
chi dugc phép ti€p can va tham gia han ch€ khi cdc bén cho phép thi
nghia vu bdo mat phuy thuéc vao viéc cdc bén (bén nhan tai trg va cdc
bén tranh chip khdc) yéu ciu, vi du thong qua thoa thuin bio mat (nhu
tai Singapore va Hong Kong). Thit ndm, bén nhan tai tr¢ hoac/va luat
su ciia bén nhan tai trg ¢ nghia vu tiét 1 trong trudng hep vu kién tap
thé tai Uc hoic trong moi trusng hop tai Singapore véi ndi dung tiét 16
la toan bo. Tai Hong Kong, chi thong tin veé thda thuan tai trg va bén
tai tro maéi bi ti€t 16. Nghia vu va pham vi noi dung tiét 16 nay chi bi bit
buéc tai Anh khi hoi dong trong tai yéu cau.

Hién nay tai Viét Nam, tai tr¢ t6 tung néi chung va tai tr¢ trong tai
ndi riéng con la mot khdi niém xa la mic du s6 vu kién dugce giai quyét
bing trong tai ngay cang gia ting. Xu th€ lya chon trong tai qudc té
dang taing manh, dic bi¢t d61 véi nhiing doanh nghié¢p da qudc gia trong
nhu ciu hoi nhap thé giéi va su phdt trién caa thuong mai qudc té. Nha
dau tu hoic doanh nghi¢p trén ly thuyét ¢ thé thuc hién hoat dong tai
tr¢ trong tai ma khong bi cdm béi phdp luat. Phdp luat Viét Nam cho
phép nha dau tu va doanh nghiép dugc tu do thuc hién nhting nganh,
nghé ma phdp luit khong cdm, trong d6 co tai trg trong tai. Tuy nhién,
dé quan ly hoat dong kinh doanh nay va dé bao vé quyén 1oi cho cdc bén
tranh chép lién quan, phdp luit Viét Nam nén diéu chinh cu thé (c6 thé
giong nhu phdp luat Uc, Singapore, va Hong Kong), hoic cé mot bo
quy tic hudéng din hoat dong tai tr¢ t6 tung trong tai nhu mot s6 quéc
gia phdt trién vé trong tai (vi du nhu Anh va Uc). Mdc d6 va pham vi
dit¢u chinh tai trg t8 tung trong tai cua cic qudc gia nay di dugc phan
tich va binh luan nhu 6 trén. @
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