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Tom tat
Nho nhimng tién bg cia cong nghé, théng tin ngay nay dugc luu triv trong cdc phuong tién cong
ngh¢ hi¢n dai, thgm chi khong cdn dén thiét bi phdn cing. Thuc tién gidi quyét tranh chdp cho
thdy nhiéu cugc tdn cong mang nham tdn cong vao qud trinh gidi quyét tranh chdp tai trong tai.
Cdu héi quan trong la: cdc théng tin nay néu dugc cdc bén d¢ trinh ¢6 thé duge héi dong trong
tai tiép nhdn nhu ching at dé gidi quyét dugc hay khong? Bai viét nay tdp trung fim ra cdc co s6
phit hgp d¢ gidi quyét van deé trén, goi y mgt s6 khuyén nghi déi véi viée sita doi ludt trong tai
thwong mai Viét Nam 2010 nham givip cdc héi dong trong tai chii déng trong viéc xir ly cdc vdn
de lien quan dén chitng ak néi chung, chiing at dién tit ndi riéng ciing nhu vdn dé an ninh mang
lién quan dén chimng at trong qud trinh 6 tung.
Tu khoa: duing ai dién tii, tdn cong mang, chimg ai lién quan dén hanh vi bdt hgp phdp, hity phdn
quyét trong tai
Abstract
Due to technological advancements, information may now be saved using modern methods,
eliminating the need for hardware devices. This information is susceptible to be targeted by hackers
due to its high value. Thus, an important question arises as to whether the parties submitting
this information can be received by the arbitral tribunal as evidence for settlement. This paper
concentrates on identifying suitable and essential frameworks to address such question, providing
recommendations for amending the 2010 Vietnam Commercial Arbitration Law. These
suggestions aim to empower arbitration tribunals to proactively address issues related to evidence
in general, electronic evidence in particular, and specifically tackle concerns related to this type of
evidence, notably evidence linked to illegal conduct, throughout the arbitral proceedings.
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1. Khai quat vé chung cu dién tu va nhiing rui ro lién quan dén
tdn cong mang

Khoin 1 Biéu 94 B¢ luat TS tung Dan sy 2015 (BLTTDS niam 2015)
quy dinh du li¢u 1a moét trong cdc nguon chuing cu. Trong khi khodn 1 Biéu
46 Luat Trong tai Thuong mai Viét Nam 2010 (LTTTM niam 2010) chi
quy dinh cdc bén ¢ quyén va nghia vu cung cip chiing cu cho hoi dong
trong tai (HDTT) dé chiing minh cdc sy viéc ¢6 lién quan dén noi dung
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dang tranh chip, LTTTM 2010 khong ¢6 chi din cu thé vé cic quy tic
hay tiéu chuin dé HDTT can cu trén d6 tién hanh xem xét viéc ddnh gid,
chip nhan chuing cti néi chung va ching ci dién ti néi rieng. D vay theo
khoan 5 Dieu 4 va Dieu 14 Luat Giao dich dién ti ban hanh nam 2005
(LGDDT nim 2005), du li¢u dudi dang ky hi¢u, chu viét, chii s6, hinh anh,
am thanh hoic dang tuong tu khong bi phu nhan gid tri dung lam chiing
cu. Gid tri chiing cu cua thong diép du liéu duge xdc dinh cin ci vao do tin
cay cua cdch thiic khdéi tao, luu trit hodc truyén gui thong diép du liéu; cich
thic bio dim va duy tri tinh toan ven cta thong diép du li¢u; cdch thuic xdc
dinh ngusi khéi tao va cdc yéu t6 phut hop khdc.! Trong hoat dong t6 tung
dan sy, dé€ dugce chdp nhan la chiing cu, du liéu dién ti cin duge thu thap
theo trinh ty, tha tuc do BLTTDS nim 2015 quy dinh.?

Tuy nhién, cho dén nay, trinh ty va thu tyc dé chip nhan ching cu
trong hoat dong t6 tung tai van chua dugce quy dinh cu thé. Biéu nay c6 thé
anh hudng nghiém trong dén qud trinh t6 tung vi muc do tin ciy, tinh toan
ven cua thong diép di liéu ¢6 thé dé dang bi anh huéng trong qud trinh sao
chup, luu trii... tuy vao ban chit cia ching.” Ngoai ra, thong diép du lieu
ma cdc bén d¢ trinh cho HDTT nhim ddnh gid va chdp nhan nhu ching
cu ¢6 thé dugce thu thap tu cdc hanh vi phi phdp, vi du nhu bing cdch tin
cong mang bai bén thi ba hodc tham chi béi chinh cdc bén dang tranh chip
trong thu tuc t6 tung trong tai.* Vi vay, viéc chdp nhan chuing cu dién tu
dugc thu thap béi hanh vi bat hgp phdp hién dang lam phdt sinh nhiéu tranh
cai trong cong dong trong tai va gidi nghién ciu khoa hoc.”

2. Cac co s6 chdp nhan ching cu dién tu dugc thu thap béi hanh
vi bat hop phap
2.1. Chdp nhdn ching ci dién tix dugc thu thdp béi hanh vi bdt hgp phdp
nhdm ddm bdo muc tiéu ciia hoat déng to tung trong tai

Trong thu tuc t6 tung, khi can nhic kha ning chip nhan chung cui
dién ta dugc thu thap béi hanh vi bat hgp phdp, can xem xét gid tri chiing
minh cta cdc ching cu nay d6i véi vu viée cu thé. Gid tri ching minh
cta chung cu ¢6 thé xem la yéu cau co ban dit ra d6i véi viéc chip nhan
ching cu néi chung trong thu tuc té tung trong tai. P41 véi chiing cd
dién t, qud trinh thu thap loai chiing cu nay phu thuéc rit nhieu vao

1 bitu 14 LGDDT 2005.
Nguyén Thanh Minh Chdnh, “Phdp luit v& ching cu dién td trong t§ tung dan su Viét
Nam”, Tap chi Nghién ciiu Ldp phdp, s6 24(448), 2021, tr. 44-49.

3 Quynh Anh Tran, Electronic Evidence in Civil and Commercial Dispute Resolution-A comparative
perspective of UNCITRAL, the European Union, Germany and Vietnam, Springer, 2022, tr. 51.

4 Sara Mansour Fallah, “The Admissibility of Unlawfully Obtained Evidence before Interna-
tional Courts and Tribunals”, The Law and Practice of International Courts and Tribunals, Vol. 19,
2020, tr. 147-176.

5 Nhu trén.
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cong nghé¢ thong tin. Hon nuia, khic véi qud trinh thu thap ching cu
truyén théng, chung cu dién td rit dé bi thay d61, thao ting, lam sai léch
hoic tiéu huay.® Ngoai ra, rit khé dé phan biét bin géc va ban sao cta
chuing cu dién ti hoic ching minh ring c6 bit k¥ su stia d61 nao da dugce
thuc hién dan dén lam sai l¢ch chuing cu dién ti d6. Do d6, chiing cu di¢n
ti phai dugce chiing minh vé tinh xdc thyc thi mdi duge chdp nhan.

Tinh xdc thyc cta chiing cu dién ti 1a yéu t6 co ban dé Toa dn va cdc
HDTT quyét dinh ¢6 chip nhan ching cd d6 hay khong. Theo Hudng
dan cua Hoi dong Chau Au vé ching ci dién ti, “trong pham vi hé
thong luat phdp qudc gia cho phép va tuy theo quyét dinh cia Toa dn, du
liéu dién ti nén duge chap nhan lam bang ching trit khi tinh xdc thuc cua
dai liéu d6 bi mot trong cdc bén phian d6i”.” D€ xdc dinh tinh xdc thuc cua
ching cu dién tu, c6 thé can dén sy tham gia cua chuyén gia cong ngh¢
thong tin hd tr¢ cho co quan gidi quyét tranh chip trong thu tuc t6 tung.

Nhu vay, néu ching ci ddm bao d¢ tin ciy va tinh xdc thuc nhu cdc
tai liéu dugce vién dan tii su kién ro ri Wikileaks trong vu Conoco Phillips kién
Venezuela,® két hgp vdi tinh lién quan va tinh trong yéu cua chuing cu, cdc
ching cud nay nén dugc chip nhan. Tham chi, trong mét s6 trudng hop,
HDTT c¢6 thé can ci vao yéu td nay dé quyét dinh cé chdp nhan xem xét
chuing cu hay khong trude khi giai quyét vin dé phic tap hon, d6 1a tinh bit
hop phdp cua ching ci.” Kha ning nay dugce ung ho, vi néu gid tri chiing
minh cua ching ci d6i véi vu viée Ia ding ké - tic Ia ching ci sé anh
huéng nghiém trong dén két qua cudi cing cta vu viée, ching cd do xiing
ddng dugc xem xét. Béi lé, suy cho cing, muc tiéu cua t8 tung trong tai,
tuong ty nhu cdc thu tuc tu phdp néi chung, 1a tim ra va lam sdng t6 su that.
2.2. Viéc chdp nhdn ching cii dién tiw dugc thu thdp boi hanh vi bdt hgp phdp
khong trdi phdp ludt hién hanh va phis hop véi thdm quyén ciia hoi dong trong tai
2.2.1. Viéc chdp nhdn chimg ai dién tir dugc thu thdp béi hanh vi bdt hop phdp
khong trdi cdc quy dinh vé chiing cik hién hanh

Nhin chung, cic quy dinh trong phdp luat Viét Nam vé cdc nguyén
tic co ban trong td tung dan sy bao gom nguyén tic ty do dinh doat cua
cdc bén," nguyén tic vé trdich nhiém cua cdc bén trong viéc dua ra bing
chuing,' nguyén tic dieu tra d6i nghich,'? nguyén tic t6 chuc xét xu bing

6 Quynh Anh Tran, tldd, tr. 216.

7 Council of Europe, Guidelines and explanatory memorandum on electronic evidence in civil and ad-
ministrative proceedings, 2019, tr. 10.

8 ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B. V.
v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/07/30.

9 Ayyash et al., Case No. STL-11-01/T/TC, ICL 1051, Special Tribunal for Lebanon, Decision
on the admissibility of documents published on WikiLeaks website, ngay 21/5/2015.

10 bieu 5 BLTTDS 2015.

11 bitu 6 BLTTDS 2015.

12 Khoan 2 Diéu 6 BLTTDS 2015; khoan 1 Pigu 397 va khoan 3 Bieu 208 BLTTDS 2015.
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miéng,"” nguyén tic xét xti cong khai'* va nguyén tic xét xi cong bang. "
Bén canh cdc nguyén tic chung néu trén, trong phdp luat Viét Nam, cdc
nguyén tic co ban lién quan dén ching cu trong t§ tung dan sy ctung
dugce ghi nhan, du khong hoan toan truc tiép, cu thé 1a:'° (i) nguyén tic
ve tinh lién quan cua ching cu tic ching cu chi duge chap nhan xem xét
néu chuing cu dé lién quan dén cic tinh tiét cua vu viéc va hau ich cho
Toa dn d€ xdc dinh vy dn," (il) nguyén tic vé viéc lam viéc tryc tiép gitia
Toa dn va cdc bén duong sy, trong dé ¢d viéce ti€p nhan ching ci'® va (iii)
nguyén tic ty do ddnh gid chiing cu tic Toa dn cé quyén va trich nhi¢m
ty do ddnh gid chiing cu sau khi viéc thu thap chiing cd duge hoan tat."”

C6 thé thdy, cdc nguyén tic lién quan trong thu tuc t6 tung dan su
cting nhu cdc nguyén tic co ban vé vin dé ching cui trong thu tuc t6 tung
dan su theo phdp luat Viét Nam co ban khong c6 khdc biét 16n néu khong
ndi la khd tuong dong véi cdc nudce, dic biét la phdp luat cdc qudc gia theo
truyén théng phdp luat dan sy. Qua ra sodt cdc nguyén tic va quy dinh lién
quan dén vin dé ching cu trong thu tuc t6 tung, cé thé thiy, viéc chip
nhan chiing cu dién ti dugce thu thap bat hop phdp vé co ban khong mau
thuan vdi cdc quy dinh hi¢n hanh lién quan tai Viét Nam.
2.2.2. Viéc chdp nhdn chimg ai dién tir dugc thu thdp béi hanh vi bdt hop phdp
phit hop véi thdm quyén cia héi ddng trong tai

Muc dich cua viéc cung cip ching cu trong tha tuc trong tai [a dé
giip HDTT c¢6 day da co s6 dé xdc dinh sy that. Vi ching cu ¢6 vai tro
quan trong nhu vay ma cdc quy trinh, thu tuc lién quan can duge quy dinh
cu thé va hiéu qui. Nhin chung, cic quy dinh lién quan dén vin dé ching
ct bao gom viéc chdp nhan ching cu, dinh gid ching cu ¢6 thé duge quy
dinh co ban trong phdp luat qudc gia trong khi lai khd han ché trong thu
tuc trong tai qudc té€. Tuy nhién, cdc nguodn luat lién quan, cd trong nudc
va qudc té, co ban khong ghi nhan cy thé vin dé nay. Quy tic chung nhit
¢6 1& nim 6 quy dinh cho phép trong tai tu quyét dinh viéc c6 chip nhan
chuing cu hay khong.

13 Ditu 24 va bieu 225, 238 BLTTDS 2015.

14 Khoin 2 Bi¢u 15 BLTTDS 2015 va khoan 3 Dié¢u 24 va khoan 2 Di¢u 109 BLTTDS 2015
lién quan dén viéc cong khai chung cu.

15  Dbitu 4,5, 6,8, 15.1, 16 va 70 BLTTDS 2015.

16 Quynh Anh Tran, tldd, tr. 37-50.

17 Bieu 6 BLTTDS 2015 quy dinh gidn ti€p yéu ciu nay.

18 BLTTDS 2015 cuing quy dinh gidn ti¢€p nguyén tic nay tai Dieu 12.1, Bieu 99.1 va bi¢u 225.

19 Vin dé nay nim rdi ric trong cdc quy dinh tai Dieu 48.3 BLTTDS 2015, Piéu 108 va 286
BLTTDS 2015.

20  Cuthé, Ditu 27.4 Quy tic Trong tai UNCITRAL 2010 quy dinh nhu sau: “HPTT sé xdc dinh
kha ning chdp nhan, mic d¢ lién quan, miic d6 quan trong va gid tri cua chung ci duge dua
ra”. Hoic Picu 34.1 Quy tic trong tai ICSID quy dinh HDTT la “quan toa vé kha ning chip
nhan déi véi bit ky ching ci nao duge vién dan va gid tri ching minh caa ching ci d6.”
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Phdp luat qudc gia vé trong tai qudc t€ cang khong ghi nhan chi tiét veé
van dé nay ma danh quyén quyét dinh cho cdic HDTT va thoa thuan cua cdc
bén.”! Thong ké tit 65 bdo cdo quéce gia duge cong bé trong S6 tay Qudc té
veé Trong tai Thuong mai cua Hiép hoi chuyén gia hudng nghi¢p qudc t&
(International Congress and Convention Association, ICCA) cho thdy: phin l6n
cdc hé théng phdp luat qudc gia lién quan, dic biét [a cdc nudc tuan theo
Luat miu Trong tai cia Uy ban Lién Hop Qudc vé Luat Thuong mai quéc
t& (United Nations Commission on International Trade Law, UNCITR AL, déu
trao cho HDTT thim quyén quyét dinh vé khi ning chip nhan, muc do
lién quan, tinh trong yéu va trong lugng cua chiing ci ma cdc bén d¢ trinh,*
trong d6 bao gom ca cdc chung cd ¢é ¢6 lién quan dén hanh vi phi phdp.
Cdc quy dinh nay c6 nén ting tii nguyén tic tu do ddnh gid ching cui tiic toa
dn ¢ quyén va trich nhiém tu do ddnh gid chiing cu sau khi viéc thu thap
ching cud duge hoan tit. Nhu vy, trong qud trinh thuc hi¢n chiic ning xét
XU ctia minh, co quan trong tai hay toa dn dugce trao quyén han nay dé dat
dugc muc dich cy thé Ia xdc dinh cdc tinh tiét cta vy viéc nhim hudng dén
hoan thanh nhi¢m vu phdp ly cudi cuing chinh la tim ra su that.

O Viét Nam, vin deé nay dugc ghi nhan rai ric trong cic quy dinh
tai khoan 3 Dieu 48 BLTTDS nim 2015, Pieu 108 va 286 BLTTDS
nim 2015. Riéng trong t6 tung trong tai, Pieu 46 LTTTM nim 2010 ve
thdim quyén cua HDTT vé thu thap ching ci khong buoc HDTT phai
tuan thu cdc quy dinh vé ching cu trong t6 tung tai Toa dn. Ditu nay cé
nghia 1a, vé co ban cic HDTT thuong mai ¢é quyén ty minh xdc dinh
viéc ¢6 chip nhan xem xét chung cu hay khong. Du vay, vi¢c chdp nhan
ching cu dién ti thu dugce tit hanh vi bat hgp phdp con can phai dép ting
cdc quy dinh ¢6 lién quan khdc ma cy thé la diém (d) khoan 2 biéu 68
LTTTM nim 2010 va diém (d) khoan 2 Dieu 14 Nghi quyét sé 01/2014/
NQ-HDTP. Trong trudng hop Pieu 68 LTTTM nim 2010, cin ci hay
phdn quyét trong tai gom “chuing cui do cdc bén cung cdp ma HPDTT cin
ci vao d6 dé ra phdn quyét la gid mao”. Theo diém (d) khoin 2 Ditu 14
Nghi Quyét s6 01/2014/NQ-HDTP, Toa dn chi xem xét viéc xdc dinh
chuing cu gid mao néu ¢é chiing cu chiing minh cho yéu ciu d6 va chuing
cti d6 phai ¢6 lién quan dén vi¢c ra phin quyét, c¢é anh hudéng dén tinh
khdch quan, cong bing ctia phdn quyét. Toa dn phai can cud vao quy dinh
cua Luat TTTM, quy tic t6 tung trong tai, thda thuan caa cdc bén va quy
tic xem xét, ddnh gid ching cii ma HDTT dp dung khi gidi quyét vu viéc

21 Robert Pietrowski, “Evidence in International Arbitration”, International Arbitration, 2006, tr.
386-387.

22 Chi cé mot s6 qudc gia khong quy dinh theo hudng nay bao gom Chi-lé, Cong hoa Séc, Pric,
Ghi-né¢, Ldt-via, Na-uy va Ha Lan. Xem: Grégoire Bertrou, Sergey Alekhin, “The Admissi-
bility of Unlawfully Obtained Evidence in International Arbitration: Does the End Justify the
Means?”, Les Cahiers de I’ Arbitrage, Vol. 4, 2018, tr. 49-51.
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dé xdc dinh ching ci gia mao. Tuy nhién, ching ci dugce thu thap boi
hanh vi bat hgp phdp khong lam sai 1éch sy that nhu chung cu bi gid mao.
Thuc vay, chiing cu gia mao dugc xdc dinh la lam anh hudéng dén su that
khdch quan cua vy viéc dan dén phin quyét duge ban hanh dya trén cic
6 s6 nay khong dam bio cong bing cho cdc bén.” Trong khi d6, ching
ci dugce thu thap béi hanh vi bit hop phdp ¢6 thé khong anh huéng dén
tinh xdc thuc va gid tri chiing minh cta chung trong qud trinh t6 tung.*

Nhu vay, c6 thé thiy khung phdp ly lién quan trong phdp luat Viét
Nam khong hoan toan ngin can HDTT chip nhin cdc ching ci duge
thu thap béi hanh vi bat hgp phdp. Do d6, loai ching ci nay van c¢6 thé
dugc xem xét trong tling hoan canh cu thé trong tha tuc t6 tung trong tai.
Tuy nhién, van cin phai luu y vé can cu huay phdn quyét duge quy dinh
tai diém (d) khoan 2 Bieu 68 LTTTM nim 2010. Vin dé can gidi quyét
liéen quan dén quy dinh nay la: Viéc trong tai chdp nhin ching cu dugc
thu thap béi hanh vi bat hop phdp c6 trdi véi cdc nguyén tic co ban cua
phdp luat Viét Nam hay khong?

2.3. Chdp nhdn ching ci dién tix dugc thu thdp boi hanh vi bdt hop phdp
gop phdn ddm bdo cdc nguyén tdc co bdan ciia phdp ludt Viét Nam trong té
tung trong tai

Theo diém (d) khoin 2 Pieu 14 Nghi quyét 01/2014/NQ-HDTP,
phdn quyét trong tai sé bi hiy néu trdi véi cdc nguyén tic co ban cta phdp
luat Viét Nam. Van dé chiing cud thudc pham vi caa luat t8 tung nén viéc
thu thap chiing cu ¢ lién quan tii hanh vi bit hgp phdp sé duge xem xét
dua trén Diéu 4 LTTTM nam 2010.

Trudc hét, yéu cau tai Khoan 2 Bie¢u 4 LTTTM nam 2010 vé tinh
doc lap, khich quan, vo tu va tuan tha phdp luit cua trong tai vién cé
thé chu yéu tip trung vao yéu ciu trong tai vién “cin phai dam bao tao
dieu kién thuan 161, cong bing cho tit ca cdc bén trinh bay quan diém cua
minh vé cdc vin dé c6 lién quan dén vu kién.”® Yéu cau nay lién quan
dén quyén dugce xét xi cong bing vén 1a mot nguyén tic quan trong
trong hau hét cdc h¢ théng phdp luit,* theo d6, moi ngusi déu c¢6 quyeén

23 Phan Thong Anh, “Can cu huy phdn quyét trong tai lién quan dén ching cu va su khdch quan
cta trong tai vién trong t6 tung trong tai-Bit cap va hudng hoan thién”, Tap chi Khoa hoc Phdp
Iy, s6 6, 2015, tr. 57-64.

24 Grégoire Bertrou, Sergey Alekhin, tldd, tr. 1-2.

25  Tham khio Muc 4 Quy tic 1: Trung lip va vo tu cia Quy tic dao dic trong tai vién caa
Trung tim Trong tai Qudc t€ Viét Nam (Ban hanh keém theo quyét dinh s¢ 252 -PTM/TT
ngay 1/8/1996 cua Chu tich Phong Thuong mai Cong nghiép Viét Nam).

26 Vi du nhu quy dinh tai Pitu 6 Cong udc chau Au vé Nhan quyén (1950), Pigu 103 Luat Co
ban buic (German Basic Law). Xem thém: Van Dai Do, “A Proposal for the Abandonment of
the Writing Requirement for Arbitration Agreements in National Laws”, Vietnamese Journal
of Legal Sciences, s6 1(2), 2020, tr. 16-44, https://doi.org/10.2478/vjls-2020-0008; Huynh
Quang Thuan, “Emergency Arbitrator — An Efficient Mechanism for Commercial Arbitra-
tion Development?”, Vietnamese Journal of Legal Sciences, s6 2 (5), 2021, tr. 54-70, https://doi.
org/10.2478/vijls-2021-0014.
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duge xét xu cong bing trude Toa dn. Du duge xem la nguyén tic quan
trong, cdc noi dung cdu thanh sy xét xu cong bang lai khong dugce ghi
nhan thuc sy r6 rang.”’

Toém lai, viéc chip nhan chiing cui dugc thu thap bat hgp phdp co ban
khong vi pham phdp luat Viét Nam vé t6 tung trong tai. Hon ntia, khi cdc
bén duong su c6 quyén duge cung cidp chiing c thi trong tai hay co quan
xét xu cting ¢6 trich nhiém dé6i trong la dam bio quyén nay dugce thuc
hién. Do dé, viéc ddm bao co héi dé xem xét chiing cu duge cung cip boi
cdc bén, ké ca chiing ci duge thu thap bt hop phdp, gép phan bio dam
cdc nguyén tic co ban lién quan trong phdp luat Viét Nam. Piém can luu
y la viéc xem xét va dinh gid ching ci duge thu thap bit hop phdp can
dugc thuc hién rit cin trong béi viec khong chidp nhan ching ci khong
dua trén cdc co s6 luat dinh 16 rang ¢6 khd ning khién phdn quyét trong
tai bi tuyén huay tai Toa dn Viét Nam.

3. Co s6 tu chéi chung cu dién tia dugc thu thap béi hanh vi bat
hop phap
3.1. Chuing cu dién ti la d6i tuong dugc bdo vé béi phdp ludt
3.1.1. Tit chéi chiing cii 6 lién quan dén bi mdt quéc gia

Du viéc dinh gid va chdp nhan chuing cu thudc thim quyén quyét dinh
cua HDTT, cdc trong tai vién ludn cin than trong va can nhic nhiing chiing
ct ¢6 lién quan dén chinh sich cong cong (public policy).*® Pién hinh, trong
truong hop mot hodc cdc bén d¢ trinh tai liéu lién quan dén Wikileaks, dya
trén co sé di€m (f) khoian 2 Pieu 9 Bé Quy tic Thu thap Chiing cu trong
Trong tai Qudc t€ cua Hi¢p hoi luat su quéc t& (International Bar Association,
IBA) — (2020), (tit day goi la “Quy tic IBA”), HDTT ¢6 thé loai tri tit ci
cdc tai liéu lién quan néu dia diém trong tai 6 Hoa Ky vi quéc gia nay da
phan loai cdc tai lieu Wikileaks vao dién “mat”.* Bén canh d6, phdn quyét

27  Hannibal M., Mountford L., The Law of Criminal and Civil Evidence: Principles and Practice, Pear-
son Education Limited, 2002, London; Trong phdp luat Viét Nam, nguyén tic dim bdo xét xu
cong biang trong BLTTDS 2015 yéu cu toa dn xét xu kip thoi, cong bang, cong khai (Khoan 1
biéu 15), dim béo tinh v6 tu, khich quan (Biéu 16), va duong su c¢6 quyén va nghia vu ngang
nhau (Piéu 70). Cdc bén phii cung cip chiing ci dé bao vé quyén Igi ctia minh. Khodn 3 Pitu
4 LTTTM 2010 yéu ciu trong tai vién can phdi ddm bio tinh binh ding vé quyén va nghia vu
cta cdc bén. Yéu cau nay c¢é mdi lién hé véi quy dinh tai Bieu 70 BLTTDS 2015 da trinh bay &
trén. Nhin chung, cdc bén cé quyén binh ding trong viéc cung cip ching cu va trong tai c6 trach
nhiém ddm bio sy binh ding gitia cic bén khi xem xét va dua ra ddnh gid ctia minh.

28  Dieu 9.2.(f) Quy tic IBA dua ra mot hudng din rit duit khodt d6i véi trudng hop nay, cu thé,
HDTT “loai trii khoi bing chiing hodc sin xudt bat ky Tai liéu nao” trén “co s6 nhay cam
chinh tri hoic thé ché dac biét (bao gdm cd chiing cui da duge chinh pht hoic t8 chic quéc
t&€ phan loai 1a bf mat) md HDTT xdc dinh 1a bit buoc”.

29  Cherie Blair and Ema Vidak Gojkovic, “WikiLeaks and Beyond: Discerning an International
Standard for the Admissibility of Illegally Obtained Evidence”, ICSID Review, s6 1 (33), 2018,
tr. 257-259.
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lién quan sau d6 ¢6 thé bi tii chéi cong nhan va cho thi hanh 6 Hoa K¥ do
vi pham chinh sich cong cong cua quéc gia nay.”

Ngoai ra, can luu y bf mat cta cdic qudc gia con duge biao vé & cip
hi¢p dinh. Dién hinh, Vi¢t Nam di ky két nhiéu hiép dinh song phuong
veé bao v¢ bf mat nha nudc véi Nga, Ukraine, Belarus, Ba Lan... va nhi¢u
hi¢p dinh hgp tdc bio vé tin mat dang dugc dam phdn khdc.” Do d¢,
trong bdi canh ngay cang nhiéu qudc gia hop tdc vdi nhau trong viéc bao
v¢ thong tin mat cang nhu sy khdc biét cia cic qudc gia trong viéc xdc
dinh thong tin nao 1a mat, viec HDTT chip nhan cdc chuing cd dién tu
6 lién quan dén bit hgp phdp lién quan dén bi mat cta bit ky nha nudc,
t6 chic qudc t€ nao déu c6 thé giy ra nhiing rui ro huy phdn quyét hoic
phdn quyét khong dugc cong nhan va thi hanh é pham vi cdc qudc gia ¢6
cdc ditu udc song, da phuong vé bio v¢ tin mat. Nhu vay, theo tic gia,
vi¢e loai trit loai chung cu nay khoi t6 tung trong tai la hop ly.

3.1.2. Tir chéi chiing ait ¢6 lién quan dén théng tin cé dugc tiv ddc quyén phap ly

Ve co ban, viéc khong chip nhan tai liéu ¢ dugce tii dac quyén phdp
ly déng vai trd quan trong trong viéc duy tri tinh cong bang cuia thu tuc t6
tung.’> Theo nhiéu quan diém, dic quyén phdp ly dic biét d6i véi chiing
ci cua moét bén 1a khi bén nay ¢6 thé tiép can cdc thong tin, tai liéu ma
bén con lai khong thé. Trén thuc t€, trong khuon khé gidi quyét tranh
chip dau tu qudc t&€, HDTT da tu chdi tai liéu ti vi thé dic quyén doi
vdi ching ci.” Trong tranh chdp Caratube v. Kazakhstan II, mét trong cdc
bén tranh chip yéu cau HDTT chip nhan tai liéu lién quan dén cic cudc
trao d6i nédi bo gitia duong sy va luat su vé cdc vin dé mang tinh quyét
dinh d6i vdi tranh chdp lién quan.bi cong khai trén mang.

Giuia luat su va khdch hang ton tai thoa thuan bao mat, cho phép khich
hang cung cip thong tin quan trong. Tuy nhién, tai liéu bao mat nay dé bi
tin tic, nha hoat dong chinh tri va truyén thong tin cong.** Trong mét vu

30 O Viet Nam, bi mat nha nude duge quy dinh mot cdch khong tap trung 6 nhitu van ban gom
Hién phdp 2013, B6 luat Hinh sy 2014, Luat An ninh mang 2018,... va 6 nhi¢u van ban dudi
luat khdc. Theo do, du liéu dién ti duge xem la bi mat nha nudc khi Viét Nam khong cong
bd va néu cong b thi cé thé gay nguy hai cho 16i ich qudc gia va dan toc Viét Nam. Nhu
vay, néu nhu cdc tai liéu, thong di¢p du li¢u dién tit mic du bi coi 1a thong tin bi mat déi véi
chinh phu va t6 chiic qudc t€ nhung khong bi coi Ia bf mat nha nude 6 Viét Nam thi cdc tai
liéu nay vin c6 thé dugc HDTT xem xét danh gid va chdp nhan nhu ching cu dién ti. Tuy
nhién, néu phin quyét trong tai sau dé can dugc cong nhin va cho thi hanh 6 qudc gia khdc
¢6 yéu t8 nhay cdm hoic khdc biét vé chinh tri, thé ché thi can luu y van dé nay.

31 Tran Van Thanh, “Xay dung v hoan thién phdp luit vé bio vé bf mit nha nudc trong tinh
hinh hién nay”, Tap chi Céng an Nhdn ddn, s6 2-3, 2012.

32 Grégoire Bertrou, Sergey Alekhin, tldd, tr. 57.

33 Nhu trén.

34 Mac Trang Anh, “International Law Protection in Cyberspace Against Ransomware and Ex-
perience of Vietnam”, Vietnamese Journal of Legal Sciences, s6 2(9), 2023, tr. 1-26, https://
doi.org/10.2478/vjls-2023-0007; Ngo Nguyen Thao Vy, “Al Implementation in ODR: A
Game-Changer or a Troublemaker of Data Protection”, Vietnamese_Journal of Legal Sciences, s&

1(08), 2023, tr. 1-24, https://doi.org/10.2478/vjls-2023-0001.
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tranh chap, tai liéu bao mat gitia luit su va mot bén da bi tiét 1o cong khai.
Maic du ¢6 gid tri ching minh 16n, HDTT da loai trit cdc tai liéu nay vi
chiing tao ra bit 1i 16n va anh huéng dén quyén loi cia mot bén. Vi vay,
cdc chung cu ¢6 dugce ti dic quyeén phdp ly dic biét ¢ thé anh hudng tiéu
cuc dén sy cong bang va binh ding ctia qud trinh t6 tung trong tai, ngay ca
khi chung da dugc cong b trude cong dong trong trusng hgp cua tranh
chip Caratube v. Kazakhstan II. Do d6, xu hudng gidi quyét tranh chip dugc
chdp nhan béi cong dong khoa hoc cho thiy cic HDTT nén tii chéi bing
ching dugc thu thap béi hanh vi bat hgp phdp va ¢6 no1 dung lién quan dén
diac quyén phdp ly, nham tranh cdc rdi ro vé chinh sich cong cong, dam biao
kha ning thi hanh phdn quyét.*

O Viet Nam, HDTT ¢6 nghia vy phai dim béo sy binh ding cho cdc
bén vé quyén ctia minh trong qud trinh t6 tung theo quy dinh tai khoin
3 bicu 4 LTTTM 2010, néu khong, phin quyét cé thé bi huy dua trén
co 6 diém (d) khodn 2 Dieu 68 LTTTM 2010 tic vi pham nguyén tic
co ban cta phdp luat Viét Nam. Do d6, tii chéi chiing cu dién ta bit hop
phdp ¢6 lien quan dén dic quyén phdp ly la phti hop vdi luat Viét Nam.
Tuy nhién, can luu y raing trong vu Caratube ki¢n Kazakhstan II, tai liéu bi
cong khai lién quan dén dic quyeén phdp ly chi chi€m phin nho s6 luong
tai lieu duge dé trinh.”” Do d6, mét s6 hoc gia cho ring viéc tit chdi cdc
tai liéu khong ngin can qud trinh “tim ki€m sy that” cia HDTT va van
dam bao muc tiéu t8 tung. Do d6, viéc quyét dinh tu chéi ching cu dién
ti dugce thu thap bdi hanh vi bt hop phdp can dugce dua ra sau khi da ¢é
su can déi vé quyen lgi gitia cdc bén tranh chip. Tu nhiing phan tich trén,
chung t61 cho ring HDTT can trdnh viéc tit chéi chiing cu khi quyét dinh
nay lam mit can d61 quyén cua cdc bén tranh chép.

3.2. Cdc han ché trong viéc chiing minh sy thiéu thién chi cia bén ngp
chiing cii dién tik thu dugc thdp trdi phep

Ve co ban, thuc tién giai quyét tranh chip tai trong tai qudc t& ghi nhan
truong hop bén lién quan dén hanh vi thu thap thong tin, tai liéu cd 1o mot
cdch bat hop phdp dé trinh nhing thong tin nay trudc HDTT lam chiing
ci.”® Nhiing tai liéu nay vé nguyén tic sé¢ khong duge chip nhan bt HDTT
trén co s6 bén dé¢ trinh khong thién chi hoic ¢6 “ban tay ban” (unclean hand).”

Tuy nhién, trong trudng hop chung cu dién ti bat hop phdp thu
35  Caratube v. Kazakhstan (II), ICSID Case No. ARB/13/13, Phin quyét ban hanh ngay

27/9/2017, doan 1247-1254, https://jusmundi.com/en/document/decision/en-cara-

tube-international-oil-company-llp-and-devincci-salah-hourani-v-republic-of-kazakh-

stan-ii-award-wednesday-27th-september-2017, truy cap ngay 10/03/2023.

36  Grégoire Bertrou, Sergey Alekhin, tldd, tr. 58-62 ; Cherie Blair and Ema Vidak Gojkovic,

tldd, tr. 259; Sara Mansour Fallah, t/dd, tr. 176.

37 Caratube v. Kazakhstan II, tldd, doan 1230.

38 Nhu trén.
39 Nhu trén.
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dugc tui to1 pham mang, viéc ching minh sy lién quan cua cdc bén tranh
chdp vd1 hanh vi nay dit ra mot vin dé¢ quan trong trong té tung trong
tai. Theo nhi¢u nghién cdu, té61 pham mang trong hiu hét cdc trudng
hop 1a b mat va khé theo doi cang nhu khé tim ra “ké chu muu” that
su.* C6 quan diém cho ring HDTT nén ¢6 trich nhiém ching minh
khi ho ¢6 nghi ngd moét bén ¢6 lién quan dén chiing cu dién tu bat hop
phdp.*' Ngugc lai, s6 khdc cho ring HDTT khong nén tii chéi chiing cu
dién tu bat hop phdp khi khong ¢6 nghi ngo hop ly vé sy lién quan cta
cdc bén tranh chdp déi véi ching cd nay.* Tuy nhién, cic quan diém
trén déu thé hién su lo ngai ring rit khé dé€ ching minh sy lién quan
cta cdc bén déi véi chiing cu dién ti bit hop phdp c6 thé thay d6i ding
ké hanh vi cta cdc bén trong hoat dong t6 tung trong tai trong tuong
lai.* Tuy nhién, ching t61 cho ring HDTT khong nén loai trit chiing
cd dién tu bit hgp phdp mot cich duong nhién, thay vao d6, can dinh
gid khong nhiing tinh chit ctia ching ci ma con ddnh gid ching cung
vdi hanh vi caa cde bén.

bién hinh nhu trong tranh chip CA Investment S.A. kién J&EF
Investimentos S.A., and Eldorado Brasil Celulose S.A,** nguyén don da
phin d61 yéu cau huy phdn quyét trong tai cua bi don dua trén co sé
(1) bi don da khong hé yéu cau HDTT dp dung bit ky bi¢n phdp dam
bio quyeén lgi nao cho cdc bén du cudc tin cong mang xdy ra trong qud
trinh gidi quyét tranh chdp, (i1) bi don khong phin déi viéc su dung cdc
ching ci ma sau d6 bi don cho ring ching bi thu thip moét cich bit
hop phdp va dya vao cin cui nay yéu cau hay phdn quyét trong tai, (i)
bi don da nhan thiic dugce cdc cudc tin cong mang xady ra trudc va trong
qud trinh gidi quyét tranh chdp.* Ngoai ra, nguyén don cho rang cho
té1 thoi diém bi don yéu ciu huy phdn quyét trong tai, nguyén don vin

40  Emily Parker, “Review of Hack Job: How America Invented Cyberwar, by FRED KAPLAN
and ADAM SEGAL”, Foreign Affairs, Vol. 96, No. 3, 2017, pp. 133-138, http://www jstor.
org/stable/44823740, truy cip ngay 10/03/2023.

41 Guillermo Garcia-Perrote, “Admissibility of ‘Hacked Evidence’ in International Arbitration”,
Kluwer Arbitration Blog, http://arbitrationblog.kluwerarbitration.com/2021/07/07/admissibil-
ity-of-hacked-evidence-in-international-arbitration/, truy cap ngay 10/03/2023; Nitya Jain,
“Can an Arbitral Tribunal Admit Evidence Obtained through a Cyber-Attack?”, Kluwer Arbi-
tration Blog, http://arbitrationblog.kluwerarbitration.com/2019/01/27/can-an-arbitral-tribu-
nal-admit-evidence-obtained-through-a-cyber-attack/, truy cip ngay 10/03/2023.

42 Grégoire Bertrou, Sergey Alekhin, tldd, tr. 52-56.

43 Guillermo Garcia-Perrote, tldd; Nitya Jain, tldd; Grégoire Bertrou, Sergey Alekhin, fldd, tr. 55.

44 TJSP. Case No. 1027596-98.2021.8.26.0100, 2nd Chamber of Business and Arbitration Con-
flicts, Judge Renata Mota Maciel, j. 07.12.2021.

45 CA Investment S.A. v. J&F Investimentos S.A., and Eldorado Brasil Celulose S.A., ICC Case No.
23909/GSS,  https://jusmundi.com/en/document/decision/en-ca-investment-s-a-v-j-f~inves-
timentos-s-a-and-eldorado-brasil-celulose-s-a-reconstitution-of-the-tribunal-pending-saturday-
14th-august-2021, truy cap ngay 15/12/2022; Arbitration Digest, April 2021, https://modernar-
bitration.ru/uploads/Digest_april_design_eng 58b2b1{5df.pdf, truy cap ngay 10/03/2023.
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khong bi tuyén c6 td1 vé to1 tin cong mang theo phdp luat Brazil. Bén
canh d6, nha chuc trich Brazil cang da bit dugce va truy t6 hai cd nhan
tin cong mang do6i véi bi don, hai ngudi nay sau d6 da khai [a khong ¢é
lién h¢ véi nguyén don.*® Cudi cung, phdn quyét trong tai trén da duge
chdp nhan thuc thi mot phian béi tdoa dn Sio Paulo.*” Du vy, vu viéc
nay van bi xem la mot tién 1¢ khong t6t béi moét s6 hoc gia cho ring,
cdc bén thiéu thi¢n chi sé 101 dung han ché caa phdp luat nhim chiém
loi thé trong t6 tung trong tai.* O thsi dién hién tai, vin deé nay van dé
lai nhiéu tranh cai trong giéi hoc thuat.

Nhim dua ra kién nghi hoan thién LTTTM nim 2010, chuing toi
ti€p thu quan diém ring HDTT ¢6 trdch nhiém ching minh cho nghi
ngo ctia minh veé sy lién quan cta cdc bén d6i vdi qud trinh thu thap
chuing cu dién ti moét cdch bat hop phdp. Nhu da tiing dé cap trong bai
Vi€t nay, tuong tu nhu vi¢c xdc dinh tinh xdc thuc caa ching ci dién
td, viéc xdc minh sy lién quan ctua cic bén déi véi qud trinh thu thap
chuing cu ¢6 thé cin dén su hé trg cua cdc ky su cong nghé¢ thong tin
thong qua trung cau nhan ching chuyén gia (tham khio Pieu 6 Quy tic
IBA 2020). Viéc nay la hoan toan kha thi va dung vdi chiic ning thim
quyén caa HDTT.

Két luan

Nhrting phan tich trén cho thiy chip nhian chung cu dién ti c¢6 duge
thu thap béi hanh vi bt hgp phdp trong t6 tung trong tai cd thé giip
HDTT trong qud trinh xét xi. Tuy nhién, ¢é rit nhiéu rui ro cho viéc
nay, dién hinh nhu khong thé dam bio cong bing trong t6 tung va tham
chi khuyén khich cic bén st dung cdc ngudn phi phdp dé chiing minh
trong t& tung. Vi vay, Dieu 9 Quy tic IBA 2020 di b6 sung quy dinh
tai khoan 3 nhu sau: “HDTT 6 thé, theo yéu cdu cia mét bén hodc tw minh
quyét dinh, logi trir bang chiing cé dugc tir hanh vi bdt hop phap”. Diéu 9.2 Quy
tic IBA tai cdc diém tu (a) dén (g) dua ra nhting chi dan quan trong cho
HDTT trong viéc dinh gid ching cd. Do dé, tham khio quy tic nay ¢6
thé gitip HDTT thuc hién viéc dinh gid ching ci mét cich ¢ hé théng
va thuan tién. Nham tao co sé ban dau cho viéc tham khio quy tic IBA
cua cdc trong tai vién, cdc Trung tim Trong tai Viét Nam c¢d thé can
nhic dua cdc khuyén nghi va hudng dan caa IBA vé ching cd vao Quy
tic trong tai cta trung tAm minh dé€ tiém can hon véi thyc tién hoat dong
trong tai thé gidi va thic diy hon ntia sy phét trién cua hoat dong trong
tai tai Viét Nam trong tuong lai gan. @

46 Nhu trén.
47 Nhu trén.
48  Nitya Jain, tldd.
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