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Tom tat
Dam phan canh tranh la hinh thic lya chon nha ddu tu méi dugc ghi nhdn trong Ludt Ddu
tu theo phiong thiic d6i tac cong tw nam 2020, dp dung cho mét s6 dw dn doi tdc cong tu c6
tinh chdt ddc thir. V6i muc dich lam ro nhang vdn dé phdp ly xoay quanh dam phdn canh
tranh, bai viét sé phdn tich bdn chdt ciia hinh thiic dam phan canh tranh trong si so sanh véi
hinh thiic ddu thau truyén théng, ludn gidi si phit hop cia dam phdn canh tranh khi ap dung
d¢ lya chon nha ddu tu du dn doi tdc cong tu sit dung cong nghé cao va céng ngh¢ mdi, déng
thoi chi ra nhing mdt trdi ciia hinh thiic lua chon nha dau tu nay ciing mét sé khuyén nghi.
Tu khoa: dam phdn canh tranh, liya chon nha ddu tu, dw an déi tdc cong tu
Abstract
Competitive dialogue is a new method of selecting investors that is regulated in the 2020 Public-
Private Partnership Investment Law. This method has been applied to many public-private
partnership projects of a specific nature. To clarify any legal issues related to competitive dialogue,
this article will analyse its nature compared to traditional bidding, explain why competitive dialogue
is appropriate for selecting investors for high and new technology public-private partnership projects,
and point out the downsides of this form of investor selection with recommendations.
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va chon nha dau tu (NDT) la mét giai doan trong vong doi dy dn

dau tu theo phuong thiic d6i tic cong tu (public-private partnership,
PPP), dugc thuc hién sau giai doan chuin bi dy dn va trudce giai doan thuic
hién hgp dong du dn. Trong dé, viéc lya chon NPT theo hinh thiic nao la
vin deé rit quan trong, dugc xdc dinh ngay trong giai doan chuéin bi dy dn.
Yéu cau dit ra khi thiét k€ hinh thiic lua chon NPT d6 1a phai phtt hgp véi
dic thu cua dy dn, phtt hgp véi dau ra cia du dn, dong thoi phai thé hién tinh
minh bach, canh tranh, han ché rii ro tham nhang tiém 4n.'

Theo phdp luat PPP hi¢n hanh, ba hinh thic lua chon NPT duge ghi
nhan, d6 la ddu thau, dam phdn canh tranh va chi dinh NDT. Trong dé, dam
phdn canh tranh (BPCT) Ia hinh thuc lya chon NPT Ian dau tién dugce ghi
nhan trong Luat Pau tu theo phuong thiic d6i tdc cong tu nam 2020 (viét tit
Luat PPP nim 2020), dugc sti dung dé lya chon NPT nhting du dn PPP dic
thu, trong d6 ¢6 du dn st dung cong nghé cao va cong ngh¢ méi (du én PPP
cong nghé). Pay la hinh thiic lua chon NPT di dugce dp dung phd bién trén
th& gi6i, nhung van khd méi mé 6 Viét Nam. Sy nhan thic chua day du ve

1 UNCITRAL, Legislative Guide on Public - Private Partnerships, Austria, Poan 1 Muc III-A,
2020, tr. 81.
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DPCT ctng nhu mit trdi ctia hinh thic lya chon NPT nay ¢6 thé din dén
nhting rui ro phdp ly cho co quan ¢6 thim quyén (CQCTQ), gia ting chi pht
lua chon NDT, kéo dai tién do du dn cuing vdi nhiing tranh chip phdp ly gitia
cdc bén lién quan. Diéu nay doi hoi can ¢6 su nghién ciiu thiu ddo vé BPPCT
vdi tu cdch Ia hinh thic lua chon NPT dic thu dp dung véi du dn cong nghé,
tli d6 dua ra nhung dé xudt phdp ly thich hop.

Bai viet am ro ban chat caa DPCT va sy khdc biét véi hinh thic dau
thau truyén thong, tit d6 phan tich dic thu caa du dn PPP cong nghé va chi
ra ly do cho su phtt hop caa loai du dn nay véi hinh thic PPCT. Cuéi cung,
bai viét chi ra nhiing mat trdi ciia DPCT, rti ro phdp Iy ma CQCTQ ¢6 thé
déi mit khi st dung DPPCT cung moét s6 khuyén nghi.

1. Pam phan canh tranh va sy khac biét véi hinh thic ddu thau
1.1. Khdi niém va bdn chdt cia dam phdn canh tranh

DPCT la hinh thic lua chon NPT [in dau tién duge ghi nhan trong
Luat PPP nim 2020. Néu so sinh véi quy dinh caa phdp luat ddu thiu vé lya
chon nha thiu dy dn dau tu cong, PPCT duge xem la hinh thic lya chon
NDT dac thu chi dp dung cho du dn PPP, béi Luat Piu thiu 2023 khong de
cap PPCT véi tu cdch Ia mot trong nhting hinh thuic lya chon nha thau.? Du
vay, Luat PPP 2020 khong dua ra khdi niém chinh thic vé BDPCT.

Tham khao mot s6 tai liéu nghién ciiu é nudce ngoai, khdi ni¢gm DPCT
trong phdp luat Viét Nam khd tuong dong vdéi khdi niém ddi thoai canh tranh
(competitive dialogue, CD). Theo dé, CD la phuong thiic dugc su dung dé lua
chon déi tdc tu nhan trong truong hop phia d6i tic cong biét muc tiéu ma
du dn mong mudn dat dugc, nhung lai thi¢u kién thic vé cdc phuong tién va
phuong phdp dé€ dat dugc muc tiéu.? Khi d6, CD sé mé ra khi ning d6i thoai
gitia CQCTQ va cdic NDT nhidm phdt trién gidi phdp t6i vu phut hgp nhu
cau cia CQCTQ.* CD cho phép CQCTQ khong chi lya chon NPT trén
co s6 gial phdp ky thuat va gid cd nhu nhting phuong phdp lya chon NPT
truyén théng, ma con trao quyén rit 1én cho CQCTQ trong viéc quyét dinh
lya chon NPT theo dinh gid riéng cia ho mot cdch linh hoat.?

Khdi ni¢m CD cung da duge ghi nhan trong Luiat mau cua mét s¢ khu
viic va té chuic quéc té. Theo Luat mau vé PPP cua khéi CIS (CIS Model PPP
Law), trong nhung truong hop phic tap ma CQCTQ khong thé xdc dinh

2 Dbieu 99 Luat PPP 2020, Pieu 89 Nghi dinh s¢ 35/2021/ND-CP ngay 29/3/2021 ctia Chinh
phu quy dinh chi ti€t va hudng dan thi hanh Luat Pau tu theo phuong thuc déi tic cong tu,
Pieu 3.3 va Dieu 20 Luat Dau thau 2023.

3 Slafana Sredojevic & Predrag N. Cvetkovic, “Competitive dialogue as an instrument for the

implementation of Public Private Partnerships in the Republic of Serbia”, Economic Themes, s&
4(51), 2013, tr. 729-742.

4 Giulia Buccino, Elisabetta Iossa, Biancamaria Raganelli & Mate Vincze, “Competitive dialogue: an
economic and legal assessment”, Journal of Public Procurement, s& 2(20), 2020, tr. 163-185.
5 Nicola Doni, “A comparison of alternative procedures for the selection of the pri-

vate partner in PPP projects”, 2007, http://www.siepweb.it/siep/wp/wp-content/up-
loads/2021/10/200895.pdf, truy cap ngay 22/02/2024.
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dugc yéu cau cua du dn thi Luat mau cho phép CQCTQ tao ra mét cude doi
thoai canh tranh. Trong cu¢c déi thoai d6, cdc d61 tdc tu nhan cung thao luan
vl CQCTQ dé xdc dinh ciu tric phit hgp cho dy dn, va nhing NDT dugce
mdi tham du cudc déi thoai nay sau d6 sé duge moi dy thau.®

Luat mau vé PPP cia UNCITRAL cting ghi nhan mét hinh thic lua
chon NPT tuong ty, tam goi la “yéu cau dé xuit bing déi thoai” (request
for proposals with dialogue). Hinh thic nay sé¢ dugc dp dung trong trudng hop
CQCTQ khong thé xay dung mo ta chi tiét vé d6i tugng cua viéc mua sim
va CQCTQ ddnh gid ring can phai d6i thoai véi cdic NDT d€ dat duge gidi
phdp thoa ddng nhit cho nhu ciu mua sim ctia minh.” Viéc d6i thoai sé duge
ti¢n hanh dong thoi véi tiing NDT. Sau cudc déi thoai, CQCTQ sé yéu cau
cdc NDT dua ra dé xudt t6t nhit va cudi cung (best and final offer, BAFO) déi
VGl tit ca cdc khia canh trong dé xuit cta ho; va day cting chinh la co s6 dé
CQCTQ ddnh gid va dua ra quyét dinh lya chon NDT.?

Tyu trung lai, CD dugc hiéu Ia hinh thic lya chon NPT duge dp dung
doi véi nhiing dy dn PPP ¢6 tinh chit phiic tap ma phia nha nuéc khong thé
xdc dinh chinh xdc cdch thuc thuc hién du dn. Khi d6, qud trinh tim kiém NDT
sé dugc thuc hién qua nhitu vong ddi thoai, va két qua cudi cung sé la viéc lya
chon dugec méot NPT s6 hau gidi phdp t6t nhit va cudi cuing cho du dn. So véi
cdc hinh thdc lya chon NPT khidc, CD ¢6 giai doan déi thoai gitia CQCTQ
va cdc NPT quan tim. Va cang chinh diém dic trung nay giip CD tré thanh
hinh thuc lya chon NPT chi phtt hgp véi mot s6 loai du dn dac thi.

1.2. Phan biét dam phdn canh tranh véi dau thau

Mbi hinh thiic lya chon NPT deéu duge thiét k& d€ phu hgp véi nhing
loai du dn khdc nhau va nham dat dugce nhiing muc dich khic nhau. DPCT véi
nhuing dic diém riéng, cung cd su khdc biét vdi cdc hinh thiic lya chon NPT
khdc. Trong d6, chi dinh NDT Ia hinh thiic lya chon NPT dic biét, dp dung
trong nhting trudng hgp rit han ché va khong ton tai yéu t6 canh tranh. Vay
nén, trong pham vi bai viét, tic gia chi so sinh DPCT véi ddu thau — hinh thiic
luia chon NPT ¢6 ton tai yéu t6 canh tranh tuong tu DPCT.

Thit nhdt, vé loai dy dn dugce dp dung, PPCT dugc st dung cho nhting
du dn ¢6 dau ra phuc tap ma phia nha nudc khong thé xic dinh duge yéu cau
cua dy dn va gidi phdp thyc hién dy dn. Thong thutng, linh vuc dau tu du dn
Ia nhuing linh vuc doi héi gidi phdp sing tao, khong phai Ia nhtng hang héa,
dich vu ¢6 sin va ¢6 thé mua sim mot cich don gidn. O chau Au, mot s6 loai
du dn dp dung phé bién hinh thic PPCT la dy dn thuoc linh vuc y t&, gido
duc, phdt trién nha 6, ha ting giao thong, nghién ciu va phdt trién lién quan

6 bieu 26.6 CIS Model PPP Law 2014.

7 bieu 13.2 UNCITRAL Model Legislative Provisions on Public-Private Partnerships 2020.

8 bieu 18 UNCITRAL Model Legislative Provisions on Public-Private Partnerships 2020.
UNCITRAL, tldd, doan 60 Muc ITI-C-1(c), tr. 101.
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dén nha 6 va tién ich cong dong.” Tuy vay, linh viic dau tu khong phai Ia yéu
t6 quyét dinh, thay vao d6 CQCTQ phai chiing minh dugc tinh phuc tap
cua du dn dé dugc dp dung hinh thic BPCT.

Ngugce lai, ddu thau duge stt dung cho nhting dy dn ma nha nudc c6 kha
nang xic dinh yéu ciu ctia du dn va giai phdp thuic hién du dn. Khi d6, CQCTQ
s¢ ty minh x4y dung sin phim dy kién cua du dn va kéu goi dau tu theo hinh
thic diu thau. Tuy vay, diéu nay khong cé nghia ring nha nuéc c¢é thé dp
dit toan bo “dau ra” cua du dn nhu trong du dn dau tu cong. Thay vao do,
CQCTQ sé thiét 1ap yéu cau vé hang héa, dich vy duge cung cip sau khi dy dn
hoan thanh va NDT s¢ dé xuit gidi phdp t6t nhat nham dat duge yéu cau do."

Thit hai, vé vi trf cua giai doan luya chon NPT (bing hinh thic DPPCT
hogc ddu thau) trong quy trinh trién khai du dn PPP, v6i lap luan ring du dn
PPP (von di thudc trich nhiém dau tu cong) dugce thuc hi¢n theo nhu cau
cua nha nudc chi khong phait NPT, thong thuong nha nudc sé [a chu thé ¢
trdch nhiém chuin bi dy dn. Sau d6, can ci vao phuong dn thuc hién dy dn
thé hién trong Bdo cdo nghién ciu kha thi duge phé duyét, CQCTQ sé tién
hanh lua chon NPT ddp ting yéu cau. N6i cdch khdc, viéc lua chon NPT
dugc thuc hién sau khi du dn da dugce phé duyét va phuong dn thuc hién dy
dn da dugc thong qua. Khi d6, giai doan lya chon NPT chi duge ti¢én hanh
nhim muc dich tim ki€ém NPT ¢6 ning luc thuc hién du dn theo phuong dn
ma phia nha nudc da vach ra."

Ngugc lai, trong hinh thic DPCT, giai doan lua chon NPT dugc thuc
hién sau khi dy dn dugc quyét dinh chu truong dau tu va trude khi du dn
dugc phe duyét. Cu thé, phia nha nuéc chi xiy dung Bdo cdo nghién ciiu
tien kha thi (thé hién so bo phuong dn thuc hién dy dn) Iam co sé quyét dinh
chu truong dau tu. Sau d6, quy trinh lya chon NPT (trong dé ¢6 budc dam
phdn) sé dugc tién hanh nham tim ra phuong dn t6t nhit thuc hién dy dn va
xdc dinh NPT s6 htiu phuong dn d6. NPT tring thau sé 1a chu thé lap Bdo
cdo nghién ciiu kha thi (thé hién chi tiét phuong dn thyc hién dy dn) Iam co
s6 dé€ dy dn dugce phé duyét va thuc hi¢n."

Thit ba, vé su ton tai cua bude dam phdn trong quy trinh lya chon NPT,
dam phdn 1a budce ¢6 vai trdo quan trong nhit trong quy trinh DPCT, thé
hién dic thut cua DPCT so vdi cdc hinh thuc lya chon NDT khdc, va do d6
duong nhién khong ton tai trong quy trinh ddu thau. Theo d6, trong DPCT,
CQCTQ khong lap ho s moi thau trude vi chua thé xdc dinh chinh xdc yéu
cau va giai phdp thuc hién du dn. Budc dam phdn khi d6 sé duge thuc hién
trude dé lam tién dé cho budc ddu thau."” Cang chinh vi ly do trén, CQCTQ

9 Giulia Buccino, Elisabetta Tossa, Biancamaria Raganelli & Mate Vincze, tldd.
10 UNCITRAL, tldd, doan 20-21 Muc 3-A-III, 2020, tr. 86-87.

11 Phu luc I Nghi dinh s6 35/2021/ND-CP.

12 Phu luc III Nghi dinh 35/2021/ND-CP.

13 Phu luc I, IIT Nghi dinh 35/2021/ND-CP.
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can dam bao ring budc dam phdn sé giai quyét triét dé nhiing van dé ma sau
budc dam phdn khong thé tiép tuc dam phin duge ntia, dic bigt [a van de tai
chinh, ky thuat, phdp ly."

2. Kha nang ap dung hinh thuc dam phan canh tranh cho du an d6i
tac cong tu cong nghé

2.1. Sy phit hop cia hinh thiic dam phdn canh tranh déi véi dy dn d6i tdc cong
tu cong nghé

Nhu dia phan tich, PPCT Ia hinh thic lua chon NPT phu hgp véi
nhutng dy dn phuc tap ma CQCTQ khong thé xdc dinh chinh xdc giai phdp
thuc hién dy dn. Sy phic tap 6 day thé hién & nhiéu khia canh, bao gom mit
ky thuat (dic biét [a vé cong ngh¢), tai chinh va phdp ly. Pay cang chinh la
mot trong nhting tiéu chi duge dit ra nhu dieu kién d€ CQCTQ duge phép
st dung DPCT."” Xét rieng du dn cong nghé, diy duge xem Ia loai dy dn
phtic tap dién hinh ma hau hét cdc qudc gia déu cho phép dp dung DPCT,
dugc ghi nhan trong Chi thi vé mua sim cong cua EU va Hudng dan lap
phdp vé PPP (kem theo Luat miu vé PPP) UNCITRAL. C6 thé lugc dan
mot s& diém chinh nhu sau:

(i) Theo Chi thi 2014/24/EU,'" CD I tha tyc mua sim phu hgp véi
du dn phtic tap ma cdc phuong thiic mua sim truyén théng di dugc thiét lap
nhung khong pht hgp. CQCTQ da nd luic nhung khong thé xdc dinh dugc
cdch thuic thuyc hién du dn sao cho ddp ting nhu ciu ctia ho. Dy dn dugc xem
Ia phuic tap khi du dn bao gom cdc gidi phdp thiét k€ sdng tao; hodc du dn cé
cdu tric tai chinh hodc phdp ly phuc tap; hodc du dn tiém 4n nhiing rdi ro gin
V6l cdc yéu t6 trén. Vi dic thit d6, CD dugce uu tién su dung cho nhiing du
dn d6i méi, du dn co sé ha ting giao thong tich hgp 16n, du dn mang mdy tinh
16n, du dn cong trinh xay dung ma khong phai Ia cong trinh tiéu chuin, du
dn cong nghé thong tin va truyén thong (information-communication technology,
ICT). CQCTQ dugc phép dai thoai cho dén khi tim duge giai phdp ung 'y,
so sdnh cdc giai phdp dé lua chon giii phdp t6t nhat."”

(i) Theo Hudng dan lap phdp vé PPP cuia UNCITRAL, d6i vdi nhiing
du dn can tinh sdng tao cua NPT nhu du dn cong ngh¢, CQCTQ khong thé
dua ra mot thong s6 ky thuat day du, chi tiét khi moi thau. Thay vao d6, co
quan nay chi ¢é thé mo ta nhiing yéu ciu co ban, téi thiéu vé du dn va dau
ra (san pham dy kién) cta du dn. NDT sé tu tim ki€m giai phdp ky thuat sing
tao nhét d€ ddp ung yéu cau cua phia nha nudc. Cudc déi thoai sau dé gitia
hai bén sé¢ dugc dién ra nhiéu vong. Qua mdi vong déi thoai, hai bén sé ¢
nhting sy di¢u chinh thich hop. O vong d6i thoai cudi cting, hai bén sé chét

14 Michael Burnett, “Conducting competitive dialogue for PPP projects - Towards an optimal
approach?”, European Public Private Partnership Law Review, s& 4, 2009, tr. 190-198.

15 Slafana Sredojevic & Predrag N. Cvetkovic, tldd, 2013.

16 Chi thi s6 2014/24/EU ngay 26/02/2014 cta Héi dong Lién minh chau Au va Nghi vién
chau Au vé mua sim cong.

17 Poan 42 va 43 Loi néi dau; Pitu 26 va 30 Chi thi 2014/24/EU.
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giai phdp t6t nhat va cudi cuing cho duy dn.'®
O Viét Nam, tu duy lap phdp lién quan dén vin dé lya chon NDT dy dn

PPP cong nghé da thay déi qua qud trinh x4y dung va hoan thién phdp luat vé

PPP. Nghi dinh 15/2015/ND-CP khong ¢6 sy phan biét hinh thiic lua chon

NDT cong nhu trinh ty trién khai dy dn cong nghé va cdc loai dy dn khdc."”

Nghi dinh 63/2018/ND-CP sau d6 da c6 mét budc chuyén trong tu duy vé du

dn PPP cong nghé. Theo d6, tinh ty trién khai dy dn PPP cong nghé c¢6 mot

diém khdc biét co ban so vdi cdc loai du dn khdc, d6 Ia giai doan lua chon NDT
dugc trién khai sau khi du dn dugce quyét dinh cha truong dau tu thay vi sau khi
dy dn dugc phé duyet. Su khdc biét nay thé hién y do cta nha lam luat, d6 Ia
khai thic tinh sdng tao ctia NPT trong du dn cong ngh¢. Theo d6, NPT tring
thau (chu khong phai Nha nudc) mdi la nguot ¢ kha ning dé xuit giai phdp
cong ngh¢ tét nhit cho dy dn va cting chinh a ngudi chiu trich nhi¢ém lap Bdo
cdo nghién ctiu kha thi cho dy dn.?' Tuy nhién, Nghi dinh 63/2018/ND-CP lai
chua ghi nhan hinh thiic lya chon NPT dic thui st dung cho du dn cong nghé.
bay cang chinh Ia khi€m khuyét cia Nghi dinh 63/2018/ND-CP khi tu duy
lap phdp lién quan dén loai dy dn dic thit nay van chua thuic sy hoan chinh.
Hién tai, Luat PPP nam 2020 ctia Viét Nam da chinh thiic ghi nhan du dn

cong nghé¢® Ia loai du dn dugce Iya chon NPT theo hinh thic PPCT.** S6 di

du dn cong nghé duge ddnh gid 1a dy dn phuic tap can dam phdn véi NPT la vi

trong loai du dn nay, cong ngh¢ la yéu t6 then chét quyét dinh su thanh cong

cua dy dn, trong khi day lai [a yéu t6 thudc kha ning lam cha caa NPT chui
khong phai cta Nha nude. Néu Nha nude ty xay dung phuong dn thuc hién
du dn va sau d6 tim ki€ém NDT thuc hién phuong dn dd, chua tinh dén viéc

Nha nudc khé ¢6 khi ning lam dugc, ¢6 chang dieu d6 cang sé can tré kha

ning sdng tao ctia NDT — yéu t6 quyét dinh hiéu qua cia dy 4n cong ngh¢.>

2.2. Hiéu qud cia hinh thiic dam phdn canh tranh d6i véi dy dn doi tdc cong tw

cong ngh¢
Moi hinh thic lua chon NPT déu dugce thiét ké véi nhiing dic thu riéng

dé mang lai hiéu qua cho nhiing loai dy dn khdc nhau. PPCT, vdi dic thu caa

18 UNCITRAL, fldd, doan 59-64 Muc I1I-C-1(c), 2020, tr. 101-102.

19 Ditu 9 Nghi dinh s6 15/2015/ND-CP ngay 14/02/2015 cua Chinh phu vé dau tu theo hinh
thuc déi tic cong tu.

20 Dieéu 9.3, 28.3 Nghi dinh s6 63/2018/ND-CP ngay 10/5/2018 caa Chinh phu vé dau tu
theo hinh thic déi tdc cong tu.

21 Nguyét Minh, “Trinh tu thuc hién du dn PPP: Linh hoat du dn cong nghé cao, chit ché du dn
BT”, Bdo Ddu thdu, 2018, https://baodauthau.vn/trinh-tu-thuc-hien-du-an-ppp-linh-hoat-
du-an-cong-nghe-cao-chat-che-du-an-bt-post53374.html, truy cap ngay 22/02/2024.

22 Dieu 9 Nghi dinh s6 25/2020/ND-CP ngay 28/02/2020 ctia Chinh phu quy dinh chi tiét thi
hanh mot s¢ dieu ctia Luat Pau thau veé lya chon nha dau tu.

23 Xem thém: Bang s6 1, Chuong III, Phian 1, Phu luc II Thong tu s 09/2021/TT-BKHDT
ngay 16/11/2021 cua Bo K& hoach va Dau tu hudng dan lua chon nha diu tu thuc hién du
dn dau tu theo phuong thic d6i tic cong tu va du dn dau tu ¢6 stt dung dat.

24  Dieu 38.2, 38.3 Luat BPP 2020.

25  Minh Chau, “Thuc hién du dn PPP cong ngh¢ cao: Tang cudng déi thoai cong — tu”, Bdo

Ddu thau, 2021, https://baodauthau.vn/thuc-hien-du-an-ppp-cong-nghe-cao-tang-cuong-
doi-thoai-cong-tu-post118251.html, truy cap ngay 23/02/2024.
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minh, dugc dinh gid Ia s¢ mang lai tic dong tich cuic cho ci hai phia d6i tdc
cong tu.*® Trong d6, uu diém 1én nhit d6 Ia gia ting co hoi tuong tdc gitia hai
phia déi tic, gitdp hai bén hiéu r6 hon vé déi tic cua minh cting nhu nhiing
rii ro ¢6 thé phdt sinh trong qud trinh trién khai dy dn va tim kiém giai phdp
t6t nhit cho dy dn. Cé thé minh chiing cho nhting vu diém cia DPCT bang
hai du dn d61 lap sau:

- Dy an thii nhdt: Cdu Oosterweel ¢ Bi

Day Ia du dn két n6i qua song Scheldt nham hoan thién con dusng vong
quanh Antwerp. Tha tyuc mua sim bit dau vao nim 2004 — thsi diém EU
chua stia d6i Chi thi mua sim cong (trong d6 ghi nhan hinh thic CD) — va
do d6 CQCTQ phii mua sim bing hinh thiic ddu thau vdi sy tham gia cua
bén NDT. H6 so moi thau duge xay dung vao nam 2005 vdi su hd trg cia
cdc nha tu vin, trong d6 khong dua ra thiét k& chi tiét ma cho phép NPT xay
dung thiét k¢ theo hudng ton trong tinh sing tao. Sau dé, mét don vi ky hgp
dong vé1 CQCTQ da cung cip cho cdc NPT mot thiét k€ miu va yéu cau
cdc NPT cung cip thiét ké chi tiét trén co s6 thiét k€ maiu da dugce cung cip.
Dbiéu nay trdi ngugc vl ho so moi thau lic dau, trong dé cho phép NPT duge
xay dung thiét k¢ dya trén v tudng sdng tao.

Trude sy mau thuin trén, mét NPT da d¢ nghi CQCTQ lam ro
h6 so moi thiau. PBdp ung yéu ciu, CQCTQ da tra 161 cho NDT vé viéc
thiét k& chi ti€t phai dua trén thiét k€ mau ma don vi ky hgp dong véi
CQCTQ da cung cip. bieu ding luu y la CQCTQ chi trd 161 cho NPT
deé nghi, chu khong thong bdo cho ba NPT con lai. Biéu nay dian dén
viéc cic NDT con lai bi dong trong viéc thay déi lya chon thiét k&€ du dn
va tinh todn chi phi. Vi thé, sau vong dinh gid dau tién, chi ¢6 hai NDT
vdi thiét k€ phut hgp duge git lai dé dua ra muic gid t6t nhit cudi cung.
Qud trinh ddu thau sau d6 da phidi d61 mat véi rai ro phdp ly khi moét
NDT khoi kién CQCTQ tai toa dn qudc gia. Cudi cung, quy trinh mua
sim bi dinh tré¢ vi ly do ting chi phi, 161 tha tuc va tranh chap.”

Thit bai cta du dn dat ra cdu hoi: Liéu du dn ¢6 thanh cong néu st dung
hinh thic PPCT? Cau trd 161 [a khong chic chin, nhung sé kha quan hon néu
DPCT dugce st dung thay cho hinh thiic ddu thiu. Béi le, DPCT sé giip cai
thién tinh minh bach va binh ding trong lia chon NPT — yéu t6 then chét dan
dén thit bai cua dy dn. Trude hét vdi tinh phuc tap trong thiét k& cong trinh,
su tham gia sém cta cdc NPT trong cdc cudc d6i thoai véi CQCTQ sé giip
CQCTQ xdc dinh dugc thiét k& phtt hgp nhit, trdnh sy béi réi va thay déi trong
26 Slatana Sredojevic & Predrag N. Cvetkovic, fldd, 2013; Government Commercial Function,

“Competitive Dialogue and Competitive Procedure with Negotiation”, 2021, https://assets.pub-

lishing.service.gov.uk/media/60a388b7d3bf7f288b42370c/Competitive_dialogue_and_competi-

tive_procedure_with_negotiation_guidance_note_May_2021.pdf, truy cap ngay 22/02/2024.

27 Frederik J. Mink, “On public procurement rules in the EU and early contractor involvement,
Part II: Case studies”, Terra et Aqua, The Hague, Vol. 132, 2013, tr. 13-20.
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qud trinh x4y dung va cong bd ho so moi thau. Thém nua, qud trinh déi thoai
véi su tuong tdc lién tuc gitia CQCTQ vdi cic NPT sé gitip minh bach thong
tin dy dn va dim bdo cong biang trong viéc tép can thong tin gitia cic NDT.

- Dy an thit hai: Kénh Seine-Nord 6 Phdp

Day la du dn xay dung con kénh mdi gitia Compiegne va luu vuc Scheldt
6 mién Bic nudc Phdp. Kénh nay [a mot phan cua mang luéi giao thong két
n6i khu vyc Paris véi mién bic nude Phdp va Bi, dong thoi két néi siu hon véi
cic cang Antwerp va Rotterdam. Dy dn do Voies navigables de France (VINF) lam
CQCTQ va dugc tién hanh lya chon NPT bing hinh thic DPCT.*

Thuc t€, qud trinh chuin bi dy dn va lya chon NDT kéo dai trong
khoang moét thap ky (2004-2014) — khoang thoi gian khd dai cho mot duy
dn co s6 ha ting. Tuy nhién, dy dn lai dugc ddnh gid [a thanh cong do khau
chudn bi hi¢u qui. Dic biét, viéc quyét dinh st dung PPCT cho qud trinh
mua sim cing dugce dinh gid Ia gép phin [am nén sy thanh cong cta dy dn.
St dung BPCT [a mot quyét dinh tdo bao ctia VNF, béi vao thoi diém trién
khai dy dn, Chi thi cia EU vin chua chinh thiic ghi nhan hinh thic BDPCT.
Tuy nhién, vdi viéc xem xét dic thit caa du dn, VINF van quyét dinh st dung
DPCT va tién hanh dam phdn vdi hai NPT ddp ting yéu cau (Bouyges va
Vinci). Sau qud trinh dam phén, cic NDT gti dé nghi t6t nhit va cudi cing
cho VNF, két qua lua chon NPT dugc quyét dinh dya trén gid thau 6 loi
nhit vé kinh t€ va chi phi vong doi dy dn.”

Ddnh gid vé hiéu qua caa hinh thic DPCT trong du dn trén, ¢ quan
diém khong dong y vé cich si dung DPPCT vao qud trinh mua sim, cho ring
su tham gia ctia cic NPT vao qud trinh dam phdn 1a khd muén khi dy dn da
hoan thanh xong giai doan chuin bi, trong d6 ¢6 viéc ddnh gid tic dong moi
truong, xay dung phuong dn so bo vé ky thuat va tai chinh, dong thoi da duge
chidp thuan dau tu. Quan diém nay cho ring NPT nén tham gia sém 6 giai
doan chuin bi du dn, vi dieu nay sé gitip tim ra giai phdp t6i vu cho duy dn va
can bang chi phi vong doi du dn. Tuy vay, du dn xiy dung Kénh Seine-Nord
van dugc xem 1a mot dy dn dién hinh cho thanh céng ctia hinh thic BPPCT
day tdo bao, dic biét Ia chdp nhan d6i mit véi rai ro phdp ly.

3. Ruai ro phap ly tiem an khi sa dung hinh thic dam phan canh
tranh va mot s6 kién nghi

Thit nhdt, cin luu y i ro xudt phdt tii sy mau thuin trong muc tiéu
bao v¢é 161 ich cong cong va bao vé quyeén loi cia NDT. Mét trong nhting
nguyén tic duge dit ra khi trién khai dy d4n PPP, d6 1a nha nudc phai hai hoa
loi ich cta cdc bén lién quan (nha nude, NPT, nguoi st dung dich vu va cong

28  Frederik J. Mink, tldd, 2013.
29 Nhu trén.
30  Nhu trén.
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dong). Nguyén tic nay dugce gidi thich dua trén Ly thuyét cic bén lién quan
(stakeholder theory),”" dugc thé hién trong Luat miu vé PPP cuia UNCITR AL*
va ca trong Luat PPP nam 2020.” Nguyén tic nay dugc ddnh gid Ia phu hop,
nhung lai kho thuc hién trén thyc t€ béi sy mau thuin trong muyc tiéu bao vé
lo1 ich cong cong véi muc tiéu bao v¢ quyeén 161 cia NDT.

Vé muc tiéu bio v¢ lgi ich cong cong, CQCTQ phéi bing moi cich
tim ra dugc gidi phdp t6t nhat cho dy dn nhim nang cao chit lugng dich vu
cho nguoi su dung. Pé lam duge ditu nay, CQCTQ c6 thé phai chia sé¢ de
xudt cua cic NPT trong qud trinh dam phdn, béi khi NPT biét duge dé xudt
cua d6i thu canh tranh thi méi ¢ thé tim ra giai phdp d€ cai thién dé xuit cia
minh. Qud trinh nay ¢6 thé giip CQCTQ thiic ddy cic NPT tim ra giai phdp
t6t nhit cho du dn, nhung lai di ngugc véi muc tiéu bao v¢ quyén o1 cua cic
NDT. Biao v¢ quyén lgi cia cdic NPT trong qud trinh dam phdn (thong qua
viéc bdo vé bi mat lién quan dén dé xuit cua NDT) khong chi thé hién nguyén
tic hai hoa lgi ich cdc bén lien quan da duge ghi nhan trong Luat PPP nim 2020
ma con Ia nguyén tic riéng duge ghi nhan d6i véi hinh thic BPPCT.** Nguyén
tdc nay dugce ddnh gid Ia hop Iy va can phai duge tuan tha tuyét déi, boi y tuéng
de xuit cia méi NPT duge xem Ia san phim trf tu¢ va can duge bao vé. Trong
qud trinh dam phdn, ho chia sé y tudéng véi CQCTQ nhim Iam r6 y tuéng cia
minh, diéu chinh y tudng sao cho pht hgp véi yéu cau cia CQCTQ, va muc
dich chinh khong nim ngoai mong mudén duge tring thiu dy dn.

Tuy nhién, mét s6 quan diém cho rang du CQCTQ hiéu ro vé nghia vu
cua minh va khong ¢6 v vi pham nguyén tic, nhung su han ché vé ky ning
dam phdn va dp lyc xu ly nhanh giai doan dam phdn ¢6 thé vo tinh lam 16 bi
mat thong tin cia cdc NDT. Khi d6, viéc gidi quyét khi¢u kién caa NPT la
moét vin dé phuic tap, anh huéng dén tién d6 duy dn va gia ting chi phi cua
dy dn.” D€ han ché rii ro vi pham nay, cin yéu ciu CQCTQ phai tuan
thu tuyét déi nghia vu bao mat thong tin trong qud trinh dam phdn. Trong
Hudng dan 1ap phdp vé PPP cia minh, UNCITRAL nhin manh rit nhiéu
[an nghia vy bdo mat thong tin trong qud trinh DPCT, dit ra d61 vdi ca phia
CQCTQ va cic NDT cung tham gia dy thau.” Du yéu ciu nay ¢é vé mau
thudn vé1 muc tiéu bao v¢ 161 ich cong cong, nhung trong du dn cong nghe,
muc tiéu bdo v¢ quyeén lgi cia NDT can duge xem trong, béi y tuéng cong
ngh¢ 1a né1 dung thudc quyeén sé huu trf tu¢ mang tinh séng con caa NPT va
can dugc bao v¢é tuyét d6i.”” Khi tham gia PPCT, chi phi xay dung va hoan

31 Robert Edward Freeman, Strategic Management: a Stakeholder Approach, Pitman Publishing,
Boston, Massachusetts, 1984.

32 bieu 1 UNCITRAL Model Legislative Provisions on Public-Private Partnerships 2020.

33 Diéu 7.5 Luit PPP 2020.

34 Diéu 47.1(b) Nghi dinh s6 35/2021/ND-CP.

35  Slanana Sredojevic & Predrag N. Cvetkovic, tldd, 2013.

36 UNCITRAL, tldd, Doan 132 Muc III-F, tr. 129, 2020.

37  UNCITRAL, tldd, Poan 13 Muc III-A-2(b), 2020, tr. 84-85.
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thién y tuéng ma NPT phai chi trd Ia khong nho,”™ nén NPT sé bi déi xu
bat cong va thiét hai néu y tudng cong nghé ctia ho chi ¢6 gid tri tham khio
dé phidt trién y tudng ctia cdc NDT khdc.

Thit hai, rai ro cung xudt phdt tii sy chi quan trong viéc ddnh gid ho so
du thau va quyét dinh lua chon NDT. DPCT mic du duge ddnh gid cao vé
tinh linh hoat trong viéc dinh gid ho so du thau va quyét dinh NPT tring
thau, nhung cting chinh uu diém d6 s¢ dan dén rui ro quyét dinh lya chon
NDT c6 thé duya trén sy dinh gid cha quan, cam tinh cia CQCTQ.

Nhu di phan tich, PPCT dugc st dung trong nhting du dn cong nghé
ma gidi phdp thuc hi¢n du dn chua thé xdc dinh ngay tit dau. Y tidng (vé
cong ngh¢) sé duge cic NPT deé xuit va dugc CQCTQ lua chon. Khi dd,
CQCTQ ¢6 thé gap khé khin trong viéc lya chon gitia cdc dé xuit cong
ngh¢ tuong tu nhau va mot quyét dinh cht quan duge dua ra Ia dieu khong
thé trinh khéi. Ngoai ra, quyét dinh cha quan cia CQCTQ ¢6 thé dua trén
danh tiéng caa NPT va/hoic méi quan hé cia NPT véi CQCTQ. Nhuing
cong ty ¢6 quy mo 16n, ¢6 uy tin va kinh nghiém trong linh vyc dau tu dy
dn, ¢6 méi quan hé hgp tic vér CQCTQ trong nhting du dn tuong ty trudc
do sé ¢6 1oi thé I6n vé “do tin cay” khi tham gia PPCT.* Tdc gid cho ring
day cang khong phai [a mot nhuge diém qud 16n néu quyét dinh lya chon
NDT chi dua trén “do tin cdy” ma khong phai xudt phdt tii yéu t6 tiéu cuc.
CQCTQ can phan tich chi phi —1¢i ich cua viéc stii dung DPPCT ngay tit giai
doan chuin bi du dn d€ c6 quyét dinh phu hgp.

Thit ba, rti ro xudt phdt tii su bit tay gitta CQCTQ va NPT trong dieu
kién tinh trang tham nhung chua dugc kiém sodt. Bay [a méi lo ngai I6n nhit
khi mua sim bing hinh thiic PPCT va cung la nhuge diém I6n nhit cia
hinh thic PPCT so vdi hinh thic ddu thau. Cu thé, trong hinh thic diu
thau, NDT chi thuc hién cong doan dé xuit gidi phdp t6t nhit dé€ thyc hién
phuong dn do nha nudc xdc dinh sin, chu khong duge dé xuit phuong dn
thuc hién du dn. Do d6, rii ro vé tham nhung sé duge giam bdt, du khong
thé triét d€. Tuy nhién, trong hinh thiic DPPCT, gan nhu NDT phai Ia nguoi
ty minh khdi niém héa tit ci cic yéu cau cta dy dn va dé xudt cdc phuong dn
dé thuc hién du dn, ngoai trii nhting yéu cau t6i1 thi€éu ma phia nha nudc da
dat ra. Pic thi nay cta DPCT mot miat khuyén khich sy da dang trong cic
phuong dn dé xuit cia cic NDT, mat khdc cang trao quyén luc rit I6n cho
CQCTQ trong viéc quyét dinh dau la phuong dn t6t nhit va NPT nao sé
dugc lya chon. Khi d6, kha ning cao CQCTQ va NPT ¢6 méi quan h¢ véi
ho sé bit tay d€ loai bo nhiing NPT khdc. Pay chinh [a nguyén nhan BPCT
dugc ddnh gid Ia hinh thiic lya chon NPT tiém 4n rtii ro tham nhaing cao hon

38  Nicola Doni, tldd.
39 Nhu trén.
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so v6i ddu thiu va can dugc can nhic 6 nhiing qudc gia noi tinh trang tham
nhung chua duge kiém sodt t6t.*

Ve giai phdp cho vin dé nay, bén canh cic gidi phdp kiém sodt tham nhang
trong trién khai dy dn PPP, mét s6 i licu nghién ciiu vé DPCT khuyén nghi
ring cdc quéc gia nén tuy tinh hinh ctia quéc gia minh dé quyét dinh su dung
DPCT nham trdnh bién DPCT thanh cong cu phuc vu tham nhang.

Két luan

Luat PPP nim 2020 di ¢é moét bude chuyén khi [an dau tién ghi nhan
DPCT la hinh thiic lya chon NPT dp dung d6i véi du dn cong nghé. D trén
thuc t&€, DPCT khong duge su dung phé bién nhu ddu thau xudt phdt ti su
“kén” du dn cang nhu nhting mit trdi chua dugce kiém sodt, nhung hién tai tu
duy vé DPCT da c6 sy thay déi theo hudng tich cyc. Tuy vay, cting can nhan
manh ring viéc PPCT phu hop vdéi du dn cong nghé khong dong nghia véi
viéc tit ca du dn cong ngh¢ déu c6 thé st dung hinh thiic PPCT. Béi lé, hi¢u
qua cua DPCT con phu thudc vao rit nhiéu yéu t6 khdc nhu loai cong nghé
can st dung, s6 lugng va nang luc cia NDT tiém niang, chi phi giao dich...
Bén canh d6, cang khong loai trit nhiing mit trdi ctia PPCT, dic bi¢t [a kha
nang quyét dinh lya chon NPT cia CQCTQ phai dé1 mit vdi thdch thiic
phip ly do viéc xdm pham b mat cong ngh¢ ciia NPT, tinh cht quan trong
viéc lya chon NPT triing thiu va sy bit tay gitia cdc bén lién quan. Do do,
phuong dn trién khai lya chon NPT duy dn PPP nén dugc tinh todn cin trong
trong giai doan chuin bi du dn dé dam bao hiéu qua t6i uu cho dy dn. @
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