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Tom tat
D¢ thee hién cam két dua miic phdt thdi rong vé “0” vao nam 2050, Viét Nam da wu tién xdy
dung va vdn hanh thi trnuong cdc-bon. Bai viét nay phdn tich khung phdp ly thi truong cac-bon Viét
Nam hi¢n nay, bao gom: thiét ldp téng han ngach phat thdi, h¢ thong do dac, bdo cdo, tham dinh,
16 chiic san giao dich, phdn b han ngach phdt thdi. Qua do, tdc gid chi ra nhimg han ché cia khung
phap ly thi tniong cdc-bon Viét Nam va dua ra mét s6 khuyén nghi dé hoan thi¢n.
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Abstract
To implement the commitment of bringing net emissions to “zero” by 2050, Vietnam has developed
an emission trading scheme as a crucial tool to deal with global climate change. This article contributes
to analyzing the current regulatory framework of Vietnam’s emission trading scheme, which consists
of setting a cap, procedure monitoring, reporting, and verifying, carbon exchange, and allocation of
allowances. Thereby, it points out the shortcomings of legal framework of Vietnam related to carbon
emission trading scheme and presents some recommendations to improve the mentioned shortcomings.
Keywords: emission trading scheme, allowances, greenhouse gas, carbon credit, Law on Environmental
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1én déi khi hau thuc su da lam cho thién tai, dic biét 1a bao, la va

han hdn ngay cang khdéc liét."! Nguyén nhan viéc bién déi khi hau
xudt phdt tit viéc phdt thai khi nha kinh (KNK) tram trong giy 4m 1én toan
cau. Bé vng phd vdi tinh trang khin cip vé bién déi khi hau dang dién ra do
hoat dong phdt thai KNK va thuyc hién cam két qudc t€, Viét Nam da trién
khai cdc cong cu dinh gid cdc-bon dé thyc hién gidam nhe phdt thii KNK.2
Trong do6, thi trudng cdc-bon (Emission Trading System, ETS), mot cong cu

1 Quyét dinh 56 2139/Qb-Ttg ngay 5/12/2011 cta Tha tudng Chinh phu phé duyét Chién lugce
qudc gia vé bién déi khi hau. Xem thém: Tran Thi Thuy Duong, “Harmonisation Between Trade
Liberalisation and Environmental Protection — A Long Way to Go? An Analysis of Vietnam’s De-
bris Importation Control in Light of WTO and CPTPP Rules”, Vietnamese Journal of Legal Sciences,
56 1(6), 2022, tr. 19-43, https://doi.org/10.2478/vjls-2022-0002; Nguyen Thi Lan Huong, “The
Inclusion of Sustainable Development into New-Generation FTAS — What Can be Expected in
Reserving Nations’ Rights to Regulate?”, Vietnamese Journal of Legal Sciences, s& 2(7), 2022, tr. 73-
100, https://doi.org/10.2478/vjls-2022-0009; Christian Deblock, “The United States, Canada,
and the Indo-Pacific Negotiations”, Vietnamese Journal of Legal Sciences, s6 1(10), 2024, tr. 1-22,
https://doi.org/10.2478/vjls-2024-0001.

2 Cong vin s6 4869/BTNMT-BDKH cia Bo Tai nguyén va Moi trusng ngay 8/9/2020 veé
viéc trién khai thyc hién Péng gép do quéc gia ty quyét dinh (NDC) cap nhat cia Viet Nam
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quan trong dé€ giam phdt thai KNK, dugec Pang va Nha nudce uu tién xay
dung. Trong bdi canh néu trén, viéc nghién ciiu d€ hoan thién khung phdp
ly va chinh sich ETS Viét Nam Ia di¢u cdp thiét. Mot thi trudng tiém ning
16n nhu Viét Nam rit can mét khung phdp ly chit ché dé bao vé thi trudng.
Béi, ETS cung ¢6 nguy co bi lgi dung dé thuc hién cic hanh vi pham toi
khi cdc quy dinh chua hoan thi¢n.” Bai viét nay phan tich thuc trang khung
phdp Iy ETS Viét Nam va chi ra nhang han ché va thdch thiic caa Viét Nam
trong qud trinh x4y dung thi trudng. Tu kinh nghiém phdt trién thi trudong
cdc-bon ctia Lién minh chau Au (European Union, EU)* va cdc phan tich han
ché&, nhém tdc gia dua ra nhiing chinh sich khuyén nghi d€ co quan ¢6 thim
quyén cua Viét Nam xem xét hoan thién khung phdp Iy ETS Viét Nam an
toan, 6n dinh, minh bach va hiéu qua.

1. Khai quat vé su hoat dong cua thi truong cac-bon

ETS hoat dong véi hai muc tiéu quan trong nhit la: (i) kiém sodt lugng
phdt that KNK quy mo 16n mét cich minh bach va ¢ h¢ thong va (1) la moét
cong cu thuc hién chiic ning dinh gid cdc-bon. Pé lam dugc viéc nay, ETS
van hanh dua trén ly thuyét “cap and trade” (han ngach va giao dich) cua cdc
nha kinh t€ hoc Ronald Coase,” John H. Dales,® Thomas Crocker.” Theo ly
thuyét nay, nha nudc thiét lap mot gidi han phdt thii KNK cho ¢ qudc gia,
goi Ia téng han muic phdt thai. Han muic nay dugc xdc dinh qua do dac, bdo
cdo, thim dinh va kiém ké KNK cua cdc co s6 phdt thii trong cic nganh
kinh t&. Téng han muic sau d6 duge chia thanh cic don vi han ngach phit
thai bing nhau, méi don vi tuong ducng véi 1 tin CO2. Han ngach phdt thai
giéng nhu gidy phép phdt thii KNK, va nha nudc phan bé chiing cho cdc co
s6 phdt thai (CSPT) theo phuong phdp da dinh. Han ngach phdt thai thuong
dugc bian ddu gid, giip nha nudc tang thu ngan sich. Cdc CSPT phai nop
lai han ngach phdt thai tuong ting véi bdo cdo phdt that KNK hang nam da
dugc thim dinh. Nha nudc kiém sodt lugng phdt thai qua h¢ théng bio cdo va
phan bé han ngach, dong thoi gidm dan téng han muic phdt thai dé thuc day
CSPT lap k& hoach giam phdt thai. Diém dic biét ctia ETS Ia cho phép cic
CSPT mua bdn han ngach phit thai trén thi trudng, tao su linh hoat va giip
cdc CSPT chua thé dau tu vao cong ngh¢ xti Iy khi thai ngay lap tic. Gid cua
han ngach phit thai cic-bon, dugc hinh thanh qua cung - cau trén thi truong,

3 International Criminal Police Organisation (INTERPOL), “Guide to Carbon Trading Crime”,
https://www.interpol.int/content/download/5172/file/ Guide%20t0%20Carbon%20Trad-
ing%20Crime.pdf, truy cap ngay 30/10/2023.

4 Thi trudng cdc-bon EU la thi trudng cdc-bon lau doi nhit, da dang nhit va cang da ting Ia

thi trudng 16n nhit cho dén khi Trung Qudc thiét 1ap thi trudng cic-bon.

R. H Coase, “The Problem of Social Cost”, The Journal of Law & Economics, Vol. 3, 1960, tr. 1-44.

Dales J. H., “Pollution, Property & Prices: An Essay in Policy-making and Economics”, Uni-

versity of Toronto Press, 1968, tr. 111.

7 Thomas D. Crocker, “Some Economics of Air Pollution Control”, Natural Resources Journal,
8(236), 1968, tr. 237-258.
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dugc tinh vao chi phi sin phim hoic dich vy caa CSPT, gép phan dua chi
phi 6 nhiém moi trudng vao gid thanh sin pham.

2. Chinh sach, phap luat cua Viét Nam veé thi truong cac-bon trong
30 nam thuc thi Luat Bao vé¢ moi truong

Viéc hinh thanh thi trudng cic-bon 1a mét trong nhting chinh sich dugc
Ding quan tim xuyén sudt, ro rang vé vi tri, vai trd va muc do uu tién dé ung
phé véi bién d6i khi hau. Qud trinh hinh thanh thi trudng cic-bon tii chu
truong ctia Pang dén khi luat héa Ia mét chang duong dai. Ké tit Luat Bao vé
moi truong s6 29-L/CTN ngay 27/12/1993 dugc ban hanh, viéc xay dung
khung phdp ly ctia ETS ¢6 thé chia thanh ba giai doan chinh nhu sau:

2.1. Truéc nam 2012

Luat Bao v¢ moi truong nam 1993 chua cé quy dinh hoic vin ban quy
pham phdp luat dinh nghia khdi ni¢ém “thi truong cdic-bon”, “giam phdt thai
khi nha kinh” va “chéng bién déi khi hau”. Sau khi phé chuin Cong udc
khung veé Bién déi khi hau ngay 16/11/1994 (UNFCCC) va Nghi dinh thu
Kyoto ngay 25/9/2002, Viét Nam cting nhu cic nude dang phit trién khdc
c6 mot s6 nghia vu chung trong viéc déng gép vé chéng bién déi khi hau va
chi mdi diing lai co ché chuyén nhugng, trao déi quyén phdt thai.

Quan trong nhit, B6 Chinh tri khéa IX ban hanh Nghi quyét s6 41-
NQ/TW ngay 15/11/2004 xdc dinh khuyén khich dp dung cic co ché&
chuyén nhuong, trao d6i quyén phdt thai va trdch nhiém xu ly chit thai phu
hop véi co ché thi truong. Pay 1a Nghi quyét dau tién cia Pang quan tim
dén dp dung co ché chuyén nhugng, trao déi quyén phdt thii. Theo sau do,
Thu tudéng Chinh phu da ban hanh Chi thi s¢ 35/2005/CT-TTg vé viéc t6
chic thuc hién Nghi dinh thu Kyoto, nghién ciiu du bdo thi trudng buon
bdn “Giam phdt thai dugc ching nhan” (Certified emission reductions, CERS).
Dé tiép tuc ¢ co s6 phdt trién ro rang vé cdc du dn co ché phdt trién sach
(Clean Development Mechanism, CDM), Thu tudng ban hanh Quyét dinh s
130/2007/Qb-Ttg ngay 02/8/2007 dé quy dinh mot s§ co ché, chinh sich
tai chinh déi véi du dn dau tu CDM. Qua d6, Viét Nam trude khi dinh hinh
y tuéng thanh 1ap thi truong cic-bon di ¢ kinh nghiém phit trién cdc du dn
theo co ché cia Nghi dinh thu Kyoto.

2.2. T nam 2012 dén nam 2020

Giai doan nay, thi trudng cdc-bon vin dugc cdc co quan ¢6 thim
quyén cua Viét Nam nghién ciiu. Ban Chidp hanh Trung uong Pang ban
hanh Nghi quyét s6 24-NQ/TW ngay 03/6/2013 tié€p tuc nhin manh
quan diém ciaa Bo Chinh tri khdéa IX vé chuyén nhugng, trao déi quyén
phdt thai va dé ra nhiém vu trong tam la: “Diéu tra, kiém ke, xay dung 16
trinh, k& hoach thuc hién giam nhe phdt thai khi nha kinh phu hgp véi
tling nganh, linh vuc, dia phuong... Phdt trién thi trung trao déi tin chi
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cdc-bon trong nudc va tham gia thi trudng cic-bon toan cau.”

Tuy nhién, phin 16n thi trudng cdc-bon chi dugce quy dinh trong cdc vin
ban hanh chinh dugc ban hanh béi Thu tuéng Chinh pha va Chinh phu.®
Mic du nhiém vy uu tién Ia xay dung va phdt trién thi trudng cdc-bon trong
nudc nhung cdc co ché hgp tic khdc vé giam nhe phdt thai khi nha kinh theo
biéu 6 ctia Thoa thuan Paris nhu du dn CDM, Co ché tin chi chung (Joint
Crediting Mechanism, JCM), Giam phdt thai tii mit riing va suy thodi riing
(Reducing Emissions from Deforestation and forest Degradation, REDD) dugc phit
trién hon. Piém néi bat Ia quy dinh noi dung ting phé vdi bién déi khi hau da
dugc dua vao mot van ban Luat Bao vé moi trudng s6 55/2014/QH13 ngay
23/06/2014 (Luat BVMT nim 2014). Theo d6, Luat BVMT nam 2014 ¢6
mét chuong riéng vé tng phd véi bién doi khi hau. Cu thé, Chuong IV véi
10 Bitu ti Bicu 39 dén Dieu 48 quy dinh noi dung lién quan dén giam nhe
phit thai khi nha kinh. Trong d6, Pi¢u 41 LBVMT 2014 Ian dau tién quy
dinh vin d@é hinh thanh va phdt trién thi trudng tin chi cdc-bon trong nudc va
tham gia thi trudng tin chi cic-bon th¢ gidi. Tuy nhién, cic quy dinh phdp
luat vé giam phdt thai khi nha kinh giai doan nay trong hé¢ théng phdp luat
moi truong Viét Nam con rit it va tin man. Do chua ¢6 dinh nghia cy thé vé
thuat ngtt “khi nha kinh” va “giam phdt thai khi nha kinh” nén cic quy dinh
mdi chi ding lai 6 muic d6 khdi qudt, quy dinh chung vé quyén va nghia vy
cua cdc chu thé thé hién trong cdc linh vyc bio vé moi trusng néi chung.”
2.3. Tir nam 2020 dén nay

Vigc thiét 1ap thi trudng cic-bon trong nudc da dugce hién thyc hdéa dé
tré thanh cong cu chéng bién déi khi hau ma Viét Nam phai d6i mit. Dang
tuyén bé moét trong cdc dinh hudng trong tam phdt trién dit nudc giai doan
2021 — 2030 trong Van kién Pai hoi dai bidu toan qudc an thi XIII 1a “Cha
dong gidm sdt, ting phd ¢6 hi¢u qua véi bién déi khi hau; phdt trién nén kinh
t€ xanh, it chit thai, giam nhe phdt thai khi nha kinh, cic-bon thap.”"” Nhi¢u
tic gia da phan tich dinh hudng nay cua Ping Ia thé hién su ung ho¢ manh
mé cho viéc thuc hi¢én chinh sich dinh gid cdc-bon, thiét lap thi trudng cdc-

8 Quyét dinh s6 1474/QDP-TTg ngay 05/10/2012 ctia Thu tudng Chinh phu vé viéc ban hanh K¢
hoach hanh dong quéc gia vé bi¢n d6i khi hau giai doan 2012 — 2020; Quyét dinh s6 1775/QP-
TTgngay 21/11/2012 ctia Thu tudng Chinh phu phé duyét D@ dn quin ly phdt thai khi gay hi¢u
tng nha kinh; quan Iy cic hoat dong kinh doanh tin chi cdc-bon ra thi trudng thé¢ gidi; Nghi quyét
s6 08/NQ-CP ngay 23/01/2014 caa Chinh pha vé Chuong trinh hanh dong thuc hién Nghi
quyét 24-NQ/TW chu dong vng phé vdi bién déi khi hau, ting cudng quin ly tai nguyén va
bdo vé mai trudng; Quyét dinh s6¢ 1803/QD-TTg ngay 22/10/2015 cua Thu tudng Chinh phu
phé duyét danh muc Du dn hé trg ky thuat “Chuin bi sin sang cho xiy dung thi trudng cdc-bon
tai Viét Nam” do Ngan hang Thé gidi tai trg; Nghi quyét s6 93/NQ-CP 31/10/2016 ctia Chinh
phu ve viéc phé duyét Thoa thuan Paris thyc hien UNFCC; Quyét dinh s6 2053/QD-TTg ngay
28/10/2016 cua Tha tuéng Chinh phu vé K€ hoach thyc hién Théa thuan Paris nam 2016.

9 Luu Ngoc T8 Tam, “Mot s6 vin dé phdp luat vé quan ly phdt thai khi nha kinh”, Tap chi’ Phadt
trién nhdn lyc, s6 4, 2019, tr. 43-50.

10 Pang cong san Viét Nam, Van kién Dai hgi Dai biéu toan qudc lan thir XIII (tdp 2), Nxb Chinh
tri qudc gia Su that, Ha Noi, 2021, tr. 63.
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bon.!" N6i bat nhit, Luat Bao vé méi trudng s¢ 72/2020/QH14 ban hanh
ngay 17/11/2020 (Luat BVMT 2020) dugc xem la budce tién mdi, viing chic
vé vi¢c hinh thanh thi trudng cic-bon so véi Luat BVMT nam 2014. Cidc
khdi ni¢m lién quan thi trudng cic-bon duge b6 sung mét cich day du va ro
rang hon so véi cdc khdi niém trude diy trong Luat BVMT nim 2014." Cidc
quy dinh vé cdc hoat dong cu thé tai Pieu 91 va bieu 139 Luit BVMT nam
2020 da lam 1o cdc néi dung lién quan dén t6 chiic va dinh hudng phit trién
thi trudong. Ngoai ra, Luit BVMT nam 2020 cung da phan cong cu thé trich
nhiém, nhiém vu cua cdc Bo, Uy ban nhan dan cip tinh, Thu tuéng Chinh
phu va Chinh phu trong viéc t6 chic va phét trién thi trudng cdc-bon. Can
ci Luat BVMT niam 2020, Chinh phu va cic Bé da ban hanh cdc quy dinh
chi tiét tuong déi day du cdc ché€ dinh vé t6 chiic va phit trién thi trudng
cdc-bon."”
3. No¢i dung khung phap ly thi truong cac-bon Viét Nam

Trong mot thi trudng cic-bon hoan chinh, sé ¢é nhi¢u vin dé phdp ly
can phai dieu chinh dé dam bio cho viéc van hanh, nhu: (i) h¢ théng do dac,
bdo cdo, thim dinh (Measurement, Reporting, and Verification, MRV); (ii) thiét
lap pham wvi thi trudng; (i) xdc dinh tdng han ngach phdt thai; (iv) co ché
phan bé han ngach phidt thii; (v) t6 chiic san giao dich; (vi) cic quy dinh dam
bao nghia vy tuin thu thi trudng. Dya vao sdu vin dé phdp ly co ban nay, cé
thé dua ra mot s¢ ddnh gid chi tiét vé khung phdp Iy ETS Viét Nam nhu sau:
3.1. H¢ thong do dac, bdo cdo, thim dinh

H¢ théng MRV giam nhe phdt thii KNK [a h¢ théng thu thap, xu ly,
quan ly, luu trti, cung cp, kiém tra thong tin va thim dinh két qua thyc hi¢n
gidm nhe phdt thai KNK. Quy trinh nay dugc thuc hién hing nim nén con
goi Ia chu k¥ tudn thu MRV. Song song vdi viéc van hanh hé théng MRV,
Viét Nam con ¢ quy dinh kiém ké KNK. Kiém ké KINK Ia hoat dong thu

11 Nguyén Hong Son, Nguyén Manh Hung, Luu Thé¢ Anh, Nguyén Pinh Minh Anh, “Thich
ung vdéi bién déi khi hau va bio vé moi trudng theo tinh than Nghi quyét Pai hoi XIII cua
bang”, Tap chi Cong san, s6 968, 2021, tr. 30-36.

12 Vo6 Trung Tin, Nguyén Qudc Pat, “Quy dinh phdp luat moi trusng ve thi trudng cic-bon va
nhting thich thuc khi trién khai tai Viet Nam”, Tap chi Khoa hoc Xa héi Vié¢t Nam, s6 8 (188),
2023, tr. 55-62.

13 Nghi quyét s6 50/NQ-CP ngay 20/5/2021 cua Chinh pha vé Chuong trinh hanh dong cua
Chinh phu thuc hién Nghi quyét Pai hoi dai biéu toan qudc Ian thi XIII cua Pang; Nghi dinh
06/2022/ND-CP 07/01/2022 ctia Chinh pha quy dinh gidm nhe phdt thai khi nha kinh va bio
vé taing 6-don; Thong tu s6 01/2022/TT-BTNMT ngay 07/01/2022 cia B Tai nguyén va Moi
trudng quy dinh chi tiét thi hanh Luat Bdo vé moi trudng vé ting phé véi bién d6i khi hau; Quyét
dinh s6 01/2022/QDb-TTg ngay 18/01/2022 ctia Thu tuéng Chinh phu vé danh muc linh vuc,
6 6 phdt thai KNK phii thuc hién kiém ké KNK; Quyét dinh s6 942/QD-TTg ngay 05/8/2022
ctia Thu tuéng Chinh phu veé viéc xay dung quy dinh phdp luit, co ché, chinh sich quan ly tin
chi cdc-bon, hoat dong trao déi han ngach phdt thai khi nha kinh va tin chi cdc-bon thu duge tit
giam phidt thai khi mé-tan, khuyén khich cdc cha nguodn phit thai khi mé-tan tham gia thi truong
cde-bon trong nudc va qudc t&; Thong tu s6 17/2022/TT-BTNMT ngay 15/11/2022 ciia Bo Tai
nguyén va Moi trudng quy dinh ky thuat do dac, bdo cdo, thim dinh gidm nhe phdt thdi KNK va
kiém ké KNK linh vuc quan ly chit thai.
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thap thong tin, s8¢ liéu vé cic ngudn phdt thai KNK, tinh todn lugng phdt thai
KNK, hip thu KNK trong mét pham vi xdc dinh va trong mét nim cu thé
theo phuong phdp va quy trinh do co quan ¢é thAim quyén ban hanh. Viéc
kiém ké KNK khong chi phuc vu cho viéc thuc hiégn ETS ma con [a moét
trong cdc nhiém vu bit buoc theo Thoa thuian Paris."* H¢ théng MRV va
kiém ké KNK déu c¢6 muc dich ddm bdo thong tin phdt thai cua co s6 phdt
thai, cua nganh, cua ci quéc gia ndm trong su kiém sodt chit ché, chinh xdc
va minh bach. Ciu tao cta h¢ théng MRV va kiém ké KNK nhin chung bao
gom ba nhém quy dinh quan trong la: (1) cdc quy dinh, hudng dan vé viéc do
dac luong phdt thai KNK, (i) cdc quy dinh, hudng dan vé viéc bdo cdo lugng
phdt thii KNK dén co quan ¢6 thim quyén; va (iii) cdc quy dinh thim dinh
bdo cdo phdt thai phit hgp vdi tiéu chuin cua quéc gia cang nhu qudc té.

Ve thuc trang MRV, Nghi dinh 06/2022/ND-CP di quy dinh 1o trich
nhiém va nghia vu thuc hién MRV dé€ tao co s6 phdp ly cho ETS ctng nhu
ddp ung cdc yéu ciu va nghia vu cua Viét Nam trong cdc hiép dinh da tham
gla. Mot la, vé phuong phdp do dac, Bé Tai nguyén va Méi truong ban hanh
quy dinh ky thuat MRV va kiém ké KNK trong linh vuc quan ly chit thai
trén o s6 tiéu chudn cia Uy ban Lién chinh phua vé Bién d6i khi hau. Tuy
nhién, cic Bo: Giao thong van tii, Nong nghiép va Phdt trién nong thon
chua xay dyng va ban hanh quy trinh, quy dinh ky thuat vé do dac, bio cdo,
thim dinh gidm nhe phdt thai KNK trong pham vi linh vuc quan ly. Hai Ia, vé
thim dinh, co quan chuyén mén ctia Uy ban nhan dan (UBND) tinh sé tam
thoi dim nhan trich nhiém thyc hi¢n thim dinh bdo cdo trong nim 2024,
2025. Bit dau tii nim 2026, viéc tham dinh sé thuc hién béi cdc don vi doc
lap ¢6 du tiéu chuin. Viéc thyc hién thim dinh két qua kiém ké KNK theo
quy trinh thAim dinh do B¢ Tai nguyén va Moi trudng di ban hanh. Ba I,
vé bdo cdo, cdc CSPT x4y dung moét k€ hoach giam nhe phdt thai va bdo cdo
viéc thuc hién hing nim theo miu tai Nghi dinh 06/2022/ND-CP. Quy
dinh nay tuong dong vdi quy dinh MRV ctia ETS EU. Tuy nhién, Viét Nam
tich bach ra mot bdo cdo dinh k¥ hai nam thyc hién mot Ian Ia bdo cdo ki€m
ke KNK. Viét Nam dua trén bdo cdo kiém ké KNK dugce thim dinh dé xdc
dinh téng han ngach phdt thit KNK dy kién phan b6 cho CSPT. Nhu vay,
MRYV cua Viét Nam tuong d6i phuic tap vi gobm hai hé théng bdo cdo riéng
biét Ia bdo cdo ké hoach gidam nhe phdt thai KNK hing nam va bdo cdo kiém
ké KNK dinh k¥ hai nim mot [an.
3.2. Pham vi diéu chinh va quy moé ETS Viét Nam

Pham vi thi trudng c6 vai trd quan trong anh huéng dén t6ng lugng phit
thai KNK cta ETS. Xdc dinh pham vi di¢u chinh thi truéng, bao gom cic
yéu t6 sau: (i) cde loai KNK can kiém sodt trong ETS; (i) cdc nganh, nghe

14 Quyét dinh s6 2359/QDP-TTg ngay 22/12/2015 cta Thu tudng Chinh phu phé duyét hé
théng quéc gia vé kiém ké khi nha kinh.
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phit thai KNK phai kiém ké, bdo cdo lugng phdt thai KNK; (iii) nguéng tham
gia cta ¢d s6 phdt thai thudc cdc nganh nghe phai tham gia ETS (thuong dugc
dya trén quy mo, cong sudt, lugng khi thai hing nim); va (iv) thoi gian tuan
tha caa thi trudng.

Thit nhdt, vé loai khi nha kinh cin kiém sodt trong ETS Viét Nam, ETS
Viét Nam kiém sodt cdc loai khi CO,, CH,, N,O, HFCs, PFCs, SF, NF,.
Cidc loai KNK theo khoin 1 Pieu 91 Luat BVMT nim 2020 la tuong ung
theo Phu luc A Nghi dinh thu Kyoto ma Vi¢t Nam tham gia.

Thit hai, vé pham vi nganh ngh¢ ETS Viét Nam, B Tai nguyén va Moi
truong 1a co quan c6 trich nhiém xay dung trinh Tha tuéng Chinh pha phé
duyét danh muc linh vuc phai kiém ké KNK. Hi¢n nay, Thu tuéng da phé
duyét tai Quyét dinh 01/2022/QbP-TTg vé danh muc gom 06 nganh chinh
phai kiém ké KINK, bao gom: (i) ming lugng; (i) giao thong van tai; (iii) xay
dung; (iv) cdc qud trinh cong nghiép; (v) nong nghi¢p, 1am nghiép va st dung
dat; (vi) chat thai.

Thit ba, vé nguéng phai tham gia ET'S va thyc thi nghia vy kiém ké KNK,
theo Pieu 6 Nghi dinh 06/2022/ND-CP, cic ¢6 sé ¢6 phdt thaii KNK hiang
nam tit 3.000 tin CO, tuong duong tré lén hodc thudc mot trong cdc trudng
hop téng lugng tiéu thy ning lugng hang nim ti 1.000 tin dau tuong duong
(Ton of Oil Equivalent, TOE) tr6 lén thuoc déi tugng thuic hién kiém ké KINK.
Vdi quy mo nganh va ngudng néu trén thi dy kién 6 chu ky tuan thua dau tién
s& ¢6 1912 ¢o s6 tham gia thi trudng.” Danh sdch cdc co s6 phdt thai c6 thé cap
nhat hai nim mot Ian theo quyét dinh ctia Tha tuéng Chinh phu. Tuy nhién,
d6i véi co s6 phidt thai thudc dién kiém ké KNK khi khong con dat nguéng
phdt thai trong chu k¥ tuan thi ma t6 chic lai doanh nghiép nhu giai thé, sip
nhap, hop nhit, chia tich doanh nghi¢p thi chua ¢6 hudng xu ly.

Thit tu, vé thoi gian tuan thu, cdc qudc gia thudng chia nho thoi gian
ETS thanh nhitu giai doan cam két tuong ting véi muyc tiéu giam phdt thai
KNK. Trong méi giai doan cam két, cdc quy dinh van hanh sé dong nhit, vi
du nhu quy dinh chuyén giao, vay mugn han ngach phdt thai, bu trii tin chi
cdc-bon trong khoang thoi gian d6. Piu nay lam cho d¢ dai cta thoi gian
tuan thu tré thanh mot yéu t6 quan trong quyét dinh tinh linh hoat caa ETS
va chién lugce tham gia vao thi trudng cia mdi CSPT. Tuy nhién, Viét Nam
chua ¢6 quy dinh néu r6 giai doan cam két cua ETS. Thuic trang cdc quy dinh
vé mit thot gian ETS tai Nghi dinh 06/2022/ND-CP ¢6 moét s6 cot mde
quan trong nhu sau: (1) Trudce 31/3/2023, CSPT cung cip s6 liéu hoat dong,
thong tin lién quan phuc vy kiém ké KNK; (i) Tu nam 2024, CSPT thyc
hién kiém ké KNK va nop bdo cdo kiém ké KNK cho UBND c4p tinh trude
15 Danh muc cdc co sé phdt thii khi nha kinh phai thuc hién kiém ké khi nha kinh thuoc phu

luc II, III, IV, V ban hanh theo Quyét dinh s6 01/2022/Qb-TTg ngay 18/01/2022 caa Thu
tudng Chinh phu.
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31/3/2025. Viéc thim dinh kiém ké KNK cip cd sé cho nim 2024 sé¢ do Uy
ban nhan dan cip tinh thuc hién; (ii1) K€ tit nim 2025, Viét Nam sé thanh lap
va té chuc van hanh thi diém san giao dich tin chi cdc-bon; (iv) Dy kién tu
nam 2026, CSPT sé phai xay dung bdo cdo giam nhe phdt thai KNK va nop
vao trude 31/3 ké tit nam 2027; (v) T nam 2028, viéc t6 chiic van hanh san
giao dich tin chi cdc-bon sé di vao chinh thiic va hudng téi cdc hoat dong két
ndi, trao déi tin chi cic-bon trong nudc véi ETS khu vuic thé gidi.
3.3. Tong han ngach phdt thdi cna ETS Viét Nam

Dé ¢6 co s6 ban hanh ra téng han ngach phdt thai trong thi trudng phu
thudc (i) pham vi cua thi trusng (nhu da néu tai muc 4.2); (i) vao téng lugng
phit thii KNK ma qudc gia du tinh ¢6 thé thii ra trong mot giai doan dugc
xdc dinh truée phit hgp véi cde chinh sich phdt trién kinh t€ va cam két quéc
t€ vé chong lai bién d6i khi hau (thusng duge cdc qudc gia phé duyét trong
Ddng gdp do qudc gia ty quyét dinh (nationally determined contributions, NDC),
trén thé gidi, ¢6 hai cich déi véi viéc thiét lap tong han ngach phdt thai KNK
Ia (i) cdch ti€p can tii trén xudng (a top-down approach), nha nudce dit ra téng han
ngach phdt thai dua trén cdc muc tiéu gidm phdt thai téng thé, va phan bo tu
trung uong dén dia phuong; (i) cdch ti€p can tii dudi lén (a bottom-up approach),
nha nudc dya trén nhu cau va bdo cdo ki€m ké KNK cua tiing CSPT, tling
nganh, ting tinh d€ ban hanh t6ng han ngach phdt thai phtt hgp tiém nang
gidm phdt thii ctia cdc CSPT, nganh, tinh d6."® Hién nay, muc tiéu giam nhe
KNK da dugc Thu tuéng Chinh phu phé duyét trong NDC. Theo Pieu 12
Nghi dinh 06/2022/ND-CP, Viét Nam dang chon hudng ti€p can hén hgp
ca hai cdch trén béi tong han ngach phdt thai KNK cho giai doan 2026 - 2030
va hang nam dya trén muc tiéu, 16 trinh giam nhe phdt thai KNK Viét Nam
va két qua kiém ké KNK trong ky kiém ké gan nhit cia cic co sé phdt thai.
3.4. Co ché phan bé han ngach phadt thdi cna ETS Viét Nam

Co ché phan b6 han ngach phit thai Ia viéc co quan nha nudéc chuyén giao
han ngach phdt thai sang cho cdc co s6 phdt thait KNK dé ho st dung cho viéc
tuan tht hoic mua bdn trén thi trudng. Néu xem han ngach phdt thai Ia mot tai
san thi viéc chuyén giao tai sin nay rit quan trong, cu thé do day la sy chuyén
glao mot tai sin cong sang tu nén viéc nay doi hoi mot quy trinh chit ché, minh
bach. Phan b6 bao nhié¢u Ia du dé CSPT st dung cho viéc tuan thu Ia cau hoi
quan trong, vi phan bé du thiia din dén gid han ngach thap, con phan b6 thiu
thi ddy gid han ngach 1én cao. Hién nay, c6 hai cich phan b6 phé bién la dya
trén lich st phdt thai va dya trén dinh muic phdt thait KNK trén sin phim cta
CSPT. Vé phan loai co ché€ phan b6 han ngach phdt thai, ¢6 hai phuong phdp
Ia phan bé mién phi hoic diu gid. Mic dut phan b6 mién phi [a phé bién trén

16 International Bank for Reconstruction and Development, “Emissions Trading in Practice:
A Handbook on Design and Implementation”, https://openknowledge.worldbank.org/han-
dle/10986/23874, truy cap ngay 30/10/2023.
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thé giéi nhung nha nudc sé khong thé thu duge ngan sdch tii viéc phan b6 mién
phi. P61 véi phan bé ddu gid thi CSPT phai mua han ngach phit thai ti cic
phién ddu gid do Nha nudc t6 chuc.

Hién nay, theo khoin 2 Dieu 12 Nghi dinh 06/2022/ND-CP, Viét
Nam dang lya chon la phuong phdp dinh muic phdt thai KNK dua trén san
phim. Tuy nhién, c6 hai vin dé quan trong chua dugce lam ro: (1) cich thuic
thuc hién phan b6 hang nam cua Viét Nam; (ii) ty 1¢ phan b6 ddu gid va phan
bé mién phi. Mic du ¢6 quy dinh B¢ Tai nguyén va Moéi trudng phai dua ra
ty 1¢ dy trtt va ddu gid, nhung phdp luit chua c6 quy dinh cu thé veé t6 chuc
diu gid han ngach phit thai.

3.5. Quy dinh t6 chiic san giao dich

Theo khoan 18 Pi¢u 3 va khoan 1 Biéu 19 Nghi dinh 06/2022/NbD-
CP, viéc trao d6i han ngach phdt thai va tin chi cdc-bon chi ¢6 thé thyc hién
trén san giao dich tin chi. Trudc khi tin chi cic-bon va han ngach phit thai
dugc giao dich trén san thi phai thong qua thu tuc xdc nhan dugce giao dich.
Cin cud biéu 16 Nghi dinh s6 06/2022/ND-CP, Chinh phu quy dinh ba
nhém déi tugng tham gia giao dich trén thi trudng, gom: (i) t6 chiic tham gia
thuic hién co ché trao d61, bu trit tin chi cic-bon trong nudc tu nguyén; (ii)
o s6 phit thai phai kiém ké KNK (Quyét dinh 01/2022/Qb-TTg va dugc
ban hanh dinh ky hai nam/Tan); (iii) t6 chiic, cd nhan khdc ¢6 lién quan dén
hoat dong dau tu kinh doanh han ngach phdt thai, tin chi cic-bon. Tuy nhién,
dén nay, cdc quy dinh cu thé van hanh san giao dich tin chi cic-bon van dang
dugc xay dung va chua ¢6 dy thio. Mot vin dé 16n nuia la cdc t6 chiic, cd nhan
khong phai co s6 phdt thai ma dau tu vao han ngach phit thai sé¢ duge xu ly
nhu thé€ nao khi ban chit phdp Iy han ngach phdt thai chua duge xdc dinh ro
rang c6 phai [a moét loai tai san.

3.6. Quy dinh vé dim bdo nghia vu tudn thi thi truong

Bén canh cdc co quan gidm sdt chuyén trich ¢6 ning luc, Chinh phu can
phéi xay dung cdc quy dinh vé xti phat thich hgp d61 véi cdc co s6 phdt thai
khong thuic thi dung bat ky nghia vu nao trong ETS, thong thutng la vi pham
nghia vu bdo cdo, bdo cdo khong chinh xdc, khong cung cip hojdc lam sai léch
thong tin cho co quan quan ly, don vi thim dinh, vi pham cdc quy dinh trén
san giao dich. Bén nay, Viét Nam chua xay dung cdc quy dinh nay.

4. Cac han ché€ caa khung phap ly ETS Viét Nam va giai phap
hoan thién

Thit nhdt, MRV ctia ETS Viét Nam phuic tap va ¢6 tinh chit dit nang
lén cic CSPT. Cu thé, ¢6 hai thdch thiic I6n la: (i) C6 nhiéu dau méi nhan
bdo cdo, bao gom B¢ Tai nguyén va Moi trudng, cic Bo quan ly chuyén
nganh, UBND tinh; (1)) CSPT phai thuc hi¢n dong thoi hai loai bdo cdo 1a,
bdo cdo gidm nhe phdt thai KNK va bdo cdo kiém ké KNK theo Pieu 10 va
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bieu 11 Nghi dinh 06/2022/ND-CP, trong khi néi dung, muc dich, biéu
mau cua hai bdo cdo nay Ia giéng nhau nhim xdc dinh lugng KINK da phdt
thii ciia CSPT." Mit khdc, vi bdo cdo phi tap trung nén Nghi dinh 06/2022/
ND-CP cho phép médi Bé van hanh co sé dii liéu truc tuyén trong pham vi
linh vuc bén canh co sé du li¢u truc tuyén qudc gia la lang phi va giy t6n kém
ngan sich. Do d6, Chinh phu can xem xét hgp nhit bio cdo gidm nhe phdt
thai KNK va bdo cdo kiém ké KINK tai cip co sé. Pieu nay cung phu hgp
tinh thin Nghi quyét 68/NQ-CP ngay 12/5/2020 cia Chinh phu vé viéc
cdc co quan ¢ thAim quyeén can can nhic loai bé nhiing quy dinh chua hop 1y
va giy kho khan cho hoat dong kinh doanh cia doanh nghi¢p bao gdm cdc
bdo cdo. Bén canh dé, nén théng nhit quy dinh lai mét dau méi tié€p nhan
bdo cdo cua doanh nghié¢p trong mét h¢ thong tryc tuyén va chia sé thong tin
nay cho cdc co quan ¢6 lién quan.

Thii hai, cdch thiic phan b6 han ngach phit thai cua Viét Nam chua duge
quy dinh cu thé va hudng dan chi tiét d€ cdc bén lién quan thuc hién. Mot 1a,
c6 quan ¢6 thim quyén chua xay dung, ban hanh dinh muic phdt thai KNK
trén don vi san pham lam co sé cho viéc phan b6 cho giai doan 2026 — 2030.
Hai Ia, viéc phan b6 mién phi hay ddu gid chua dugce co quan nha nudc cong
bd, do d6 giy kho khin cho cdc co s6 phdt thai hoach dinh tai chinh cho
ké& hoach giam nhe phdt that KNK. Mic du Chinh phu da quy dinh B¢ Tai
nguyén va Moi truong phai dua ra ty 1¢ han ngach du trti va ddu gid, nhung
chua ¢6 quy dinh cy thé trinh ty, thu tuc ddu gid han ngach phdt thai. Dya
trén kinh nghiém mét s6 qudc gia da phidt trién ETS, ETS Viét Nam nén
phan b6 han ngach phit thai chu yéu la mién phi 6 giai doan thi diém d¢€ tao
dieu kién cho cdc doanh nghi¢p thich ting va tuan tha, bio vé su canh tranh
cua cdc doanh nghiép noéi dia."™ Sau d6, can ¢6 1o trinh chuyén sang phan bé
han ngach phdt thii qua hé¢ théng diu gid."” Doanh thu tit ddu gid [a nguon
b6 sung ngan sich qudc gia va chi phi cho tdi dau tu vao cong tic bio vé moi
trudng gitip nang cao hi¢u qua cua chinh sich ETS.

Thit ba, vé ly luan, ban chit phdp ly han ngach phdt thai chua duge lam
1o trong ETS. C6 quan diém cho ring diéu ki¢n cin dé€ hinh thanh nén thi
truong mua bdn tin chi phdt thai la cdic quyén s6 hiiu can duge xdc dinh ro
rang va dugce phdp luat bio vé.?” Hién nay, khdi niém han ngach phdt thii
theo Luat BVMT niam 2020 khong duge quy dinh la quyén phdt that KNK
17 Biéumiu s6 06 ctia Phu luc IT va Bi€éu miu s6¢ 02 ctia Phu luc 11T tai Nghi dinh s6 06/2022/NP-CP.
18  Zhenliang Liao, Xiaolong Zhu, Jiaorong Shi, “Case study on initial allocation of Shanghai carbon

emission trading based on Shapley value”, Journal of Cleaner Production, tap 103, 2015, tr. 338-344.
19 Xiangyun Chang, Yinping Li, Yabing Zhao, Wenjie Liu, Jie Wu, “Effects of carbon permits

allocation methods on remanufacturing production decisions”, Journal of Cleaner Production, tap

152, 2017, tr. 281-294.

20  Nguyén Hoang Nam, Nguyén Vin Hiéu, “Nhing nguyén tic va dieu ki¢n cin c6 khi su

dung cong cu kinh t€ trong bio vé moi trudng va gidm phdt thai khi nha kinh”, Tap i Tai
nguyén va Méi truong, s6 19, s6 1(369), 2021, tr. 30.
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nhu khdi ni¢m tin chi cic-bon. Trong tuong lai, néu nhu phan b6 thong qua
co ch& diu gid thi liéu co quan nha nudc c6 coi han ngach phdt thai la tai san.
Cau trd 161 cho cau héi nay sé danh huéng dén cdc quyén ma chu thé nim giu
dé c6 thé khing dinh déi véi méi don vi han ngach phit thai (nhu thé chap,
chuyén nhugng, ting cho, tit bo, thiia k€ d6i vdi t6 chiic, cd nhan khong phai
CSPT...) va cdch xu ly thu€ va k€ todn phit hgp. Theo nhém tic gia, trudc
hét, Nha nudc can ¢6 mét quy dinh dic biét dé€ khong can tré Nha nude
trong chinh sdch quan ly ETS, bao gom: (1) Nha nudc ¢ thé phan bé mién
phi, ddu gid, bin gid ¢ dinh dan dén gia ting han ngach phdt thai hojc lam
khan hi€m han ngach trén thi trudng mic du c6 thé gy thiét hai vé gid tri han
ngach ma cdc chu thé dang nim git; (i) Néu han ngach phdt thai da phan b6
mién phi thi Nha nudc ¢ quyén thu hoi ma khong phai boi thudng tuong tu
nhu quyén st dung dit. Ngugc lai, néu Nha nude da dp dung co ché ddu gid
dé phan b6 mién phi thi Nha nudc phai bu dip t6n thit cua doanh nghi¢p da
bo ra chi phi d€ mua han ngach phdt thai tti Nha nudc.

Thit tu, cdc quy dinh chi tiét vé van hanh san giao dich tin chi cic-bon
(phuong thiic giao dich, chuyén tién, mé tai khodn, va cdch thiic chuyén giao
han ngach phdt thai trén san giao dich...) chua dugc cong bé. Ngoai ra, cdc
quy dinh lién quan dén thué giao dich tin chi cic-bon va han ngach phit thai,
thoi diém khai va nop thué, muc thu€ giao dich trén ETS cung chua duge
quy dinh. Bén canh dé, san giao dich cain mot h¢ théng ding ky thong tin
tap trung d€ dam biao minh bach, cong khai vé thong tin thi trudng, kiém
sodt viéc giao dich han ngach phdt thai. Tuy nhién, cdic h¢ théng nay chua
dugc dau tu va dén nay van chua cong bo 16 trinh xay dung va van hanh. Viét
Nam can sém thiét lap moét co quan ding ky tai khoan tap trung dé dam bao
viéc van hanh va kiém sodt han ngach phan b trén tai khodn cia méi CSPT.
San giao dich thi truong cdc-bon la mot co s6 ha ting tuong tu san giao dich
chuing khodn. Viéc thanh 1ap san giao dich tap trung sé giai quyét nhiéu van de
quan trong nhu (i) hé¢ théng ghi lai, gidm sit giao dich va chuyén nhugng han
ngach phit thai trong hé¢ théng ETS; (1) quan ly cdc ta khodn ding ky cua
cdc co s phdt thai; (iii) gidm sdt dam bao sy 6n dinh ctia ETS thong qua cdc
quy dinh nhu gid tran/gid san... Dii liéu thi trudng cd thé duge cung cdp cho
nhting ngudi tham gia thi trudng va cong ching dé cho phép cdc bén quan
tam hinh thanh quan diém vé sy can biang gitia cung va cau.

Thit nam, cdc quy dinh ché tai xu Iy va bién phdp khic phuc cdc hanh vi vi
pham quy dinh vé1 ETS chua duge dong bo. Do dé, Chinh phu can sém ban
hanh cic quy dinh vé ché tai tuong ung khi vi pham cdc nghia vu trong ETS.
Cic quy dinh xu phat vi pham hanh chinh gitip cho co quan ¢6 thim quyén ¢6
du co s6 xti ly cdc hanh vi vi pham va rin de d6i vdi cdc bén ¢ lién quan. D61
véi trich nhiém cua cdc co s6 phdt thai, muic phat ciia nghia vy khong tuan tha
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MRYV hang nim can that sy nghiém khic d€ dam bao viéc thuc hi¢n nghiéem
tic cua cic CSPT. Cdc hinh phat, thudng duge st dung két hop, ¢ thé bao
gom: (1) “Cong bé danh sdch vi pham”, dieéu nay c6 thé dic bi¢t huiu ich véi
cdc doanh nghiép niém yét; (i) Phat tién, khoan phat nay ¢6 thé 6 dang moét s¢
tien cd dinh hodc duge dn dinh theo ty 1¢ 6 muic do¢ khong tuan tha; (1i1) Budc
phai khic phuc, dieu nay c6 thé gitip duy tri tinh toan ven ciia moi trudng, cdc
¢0 s6 bi phat phai mua cdc khodn han ngach phdt théi tii thi trudng hodc vay tu
phan b6 trong tuong lai cia ho; (iv) Cdc bién phdp khdc: viéc c8 y khong tuan
thu lién tuc hogc Iip di lap lai ¢6 thé dan dén cdc hinh phat nang hon, din dén
anh huéng td1 cdc chinh sich uu dai cho doanh nghié¢p, vi du nhu han ché phdt
hanh trdi phi€u xanh, va cdc khoan vay tin dung xanh. @
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